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APPENDIX 
BACKGROUND MATERIALS ON WIRETAPPING, EAVES- 
| DROPPING, AND THE BILL OF RIGHTS 
| THURSDAY, JULY 9, 1959 
U.S. SENATE, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTs 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
(By order of the chairman, Senator Thomas C. Hennings, Jr., the 
following materials have been printed as an appendix to the hearings 
/ held by the subcommittee on the above date :) 
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I. STATUTES AND CONSTITUTIONAL PROVISIONS 
SECTION A. FEDERAL STATUTES 


SECTION 1508, TITLE 18, UNITED STATES CODE 
§ 1508. Recording, listening to, or observing proceedings of grand or petit juries 


while deliberating or voting. 


Whoever knowingly and willfully, by any means or device whatsoever 
(a) Records, or attempts to record, the proceedings of any grand or petit jury 
2: oF 


nany court of the United States while such jury is deliberating or voting 
(b) Listens to or observes, or attempts to listen to or observe, the proceedings 


fany grand or petit jury of which he is not a member in any court of the United 


States While such jury is deliberating or voting 
Shall be fined not more than $1,000 or imprisoned not more than 1 year, or both 
Nothing in paragraph (a) of this section shall be construed to prohibit the 
iking of notes by a grand or petit juror in any court of the United States in 
onnection with and solely for the purpose of assisting him in the performance 
2, 1956, ch. 879, § 1, 70 Stat. 935. ) 


f his duties as such juror (Added Aug. 2, 
SECTION B 


COMMONWEALTH OF PvERTO RICO 


Il, CONSTITUTION OF THE 


ARTICLI 
BILL OF RIGHTS 


Sec. 10. The right of the people to be secure in their persons, houses, papers 
ind effects against unreasonable searches and seizures shall not be violated 
Wiretapping is prohibited. 
withority and only upon probable cause supported by oath or affirmation, and 


No warrant for arrest or search and seizure shall issue except by judicial 
articularly describing the place to be searched and the persons to be arrested or 


we 


shall be inadmissible in the 


the things to be seized. 
Evidence obtained in violation 


ourts, 


of this section 
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II. COURT DECISIONS 


SECTION A. COMPILATION OF COURT DECISIONS RELATING TO 
WIRETAPPING 


1. FEDERAL CASES 


. Olmstead v. United States, 19 F. 2d 848 (C.C.A. 9) (1927) 48 S. Ct. 564, 277 


U.S. 488 (1928). 


9, Foley v. United States, 64 F. 2d 1 (C.C.A. 5) (1938). 

3 Beard v. United States, 65 D.C. App. 231; 82 F. 2d 887 (1936). 

4, Smith v. United States, 67 D.C. App. 251; 91 F. 2d 556 (1937). 

5. Nardone v. United States, 90 F. 2d 630 (C.C.A. 2) (1987) ; 58 S. Ct. 275, 302 
U.S. 379 (19387). 

6. United States v. Bonanzi, 94 F. 2d 570 (C.C.A. 2) (1938). 


— 


20. 
21. United States v. Pierce, 124 F. Supp. 264 (D.C. Ohio) (1953); 224 F. 2d 


a. 
b. 


C. 


. Goldman v. United States, 118 F. 2d 310 (C.C.A. 


. Valli v. United States, 94 F. 2d 687 (C.C.A. 1) (1988). 

. United States v. Plisco, 22 F. Supp. 242 (D.C.) (19388). 

. United States v. Reed, 96 F. 2d 785 (C.C.A. 2) (1988). 

. Nardone v. United States, 106 F. 2d 41 (C.C.A. 2) (1939) 60 S. Ct. 266, 308 


U.S. 338 (1939). 


. Weiss v. United States, 103 F. 2d 348 (C.C.A. 2) (1939) ; 60 S. Ct. 269, 308 


U.S. 321 (19389). 
2) (1941): 62 S. Ct. 993, 
316 U.S. 129 (1942). 


. Goldstein v. United States, 120 F. 2d 485 (C.C.A. 2) (1941); 62 S. Ct. 1000, 


316 U.S. 114 (1942). 


4. United States v. Lewis, 87 F. Supp. 970 (1950). 
5. United States v. Coplon, 88 F. Supp. 921 (D.C.N.Y.) (1950); 89 F. Supp. 


664 (D.C.N.Y.) (1950) ; 185 F. 2d 629 (C.C.A. 2) (1950). 


. Billecit v. United States, 184 F. 2d 394 (C.C.A.D.C.) (1950). 
. United States, v. Coplon, 91 F. Supp. 867 (D.C.D.C.) (1950) 191 F. 2d 749 


(C.C.A.D.C.) (1951) ; cert. denied, 72 S. Ct. 362, 342 U.S. 920 (1950). 


. On Lee v. United States, 193 F. 2d 306 (C.C.A. 2) (1951); 72 S. Ct. 512, 


342 U.S. 747 (1952) ; rehearing denied, 73 S. Ct. 63, 344 U.S. 848 (1952). 


9. Schwartz v. Teras, 246 S.W. 2d 199 (1951) (Texas Court of Criminal 


Appeals) 72 8S. Ct. 232, 344 U.S. 199 (1952). 
Caldwell v. United States, 205 F. 2d 879 (C.C.A.D.C.) (1953). 


mw a 


281 (C.C.A. 6) (1954). 


. Benanti v. United States, 244 F. 2d 389 (C.C.A. 2) (1957): 78 S. Ct. 155, 


3855 U.S. 96 (1957). 


23. Rathbun v. United States, 236 F. 2d 514 (C.C.A. 10) (1957); 78 S. Ct. 161, 


355 U.S. 107 (1957). 
2. STATE CASES 
Alabama: State v. Hall, 208 Ala. 199 (1922). 
California : 
Er parte McDonough, 21 Calif. App. 2d 287; 68 Pac. 2d 1020 (1987). 
People v. Kelly, 22 Calif. 2d 169; 1387 Pac. 2d 1 (1948). 


People v. Vertlieb, 22 Calif. 2d 193 ; 137 Pac. 2d 437 (19438). 

People vy. Onofrio, 65 Calif. App. 584; 151 Pac. 2d 158 (1944). 
People v. Collins, 80 Calif. App. 2d 526; 182 Pac. 2d 585 (1947). 
People v. Channell, 236 Pac. 2d 654 (1951). 

People vy. Cahan, 282 Pac. 2d 905 (1955). 


People v. Malotte, 292 Pac. 2d 517 (1956). 
People v. Graff, 300 Pac. 2d 837 (1956). 
Wiren v. Parker, 302 Pac. 2d 69 (1956). 
Kentucky: Rhodes v. Graham, 37 SW 2d 142 (1981). 
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d. Maryland: 
Hitzelberger vy. State, 174 Md. 152; 197 Atl. 605 (1938). 
Hubin v. State, 180 Md. 279; 23 Atl. 2d 706 (1942). 
VcGuire v. State, 92 Atl. 2d 582; 200 Md. 601 (1952). 
Bratburd v. State, 200 Md. 96 (1952). | 
White v. State, 204 Md. 442 (1954). 
Manger vy. State, 1383 Atl. 2d 80 (1957). 
e. Minnesota: State v. Raosch, 201 Minn. 158; 275 N.W. 620 (1937). 
f. New Hampshire: State v. Tracey, 125 Atl. 2d 775 (1956). 
g. New Jersey: 
State v. Vanderhare, 136 Atl. 2d 296 (1957). 
State v. Gardina. 26 L.W. 1202 (1958). 
h. Pennsylvania: 
Commonwealth yv. Chaitt, 176 Pa. Super. 318; 107 Atl. 2d 214 (1954), 
Commonwealth v. Voci, 393 Pa. 404, 143 Atl. 652, cert. denied, 358 pg 
885 (1958). 


i. South Carolina: | 
State vy. Stedman, 59 S.E. 2d 168, 216 S.C. 579 (1950) ; cert. denied 349 
U.S. 850, 71 S. Ct. 78 (1950) ; rehearing denied 340 U.S. 894, 71 §, ¢¢. 


205 (1950). 
Washington: State v. Norskog, 76 Wash. 472 (19138). 


| 
3. The following is an up-to-date list of States which have rejected the Weeks | 
doctrine, supplanting the list in section VI on page 39 of the appendix [to hearing 
of May 20, 1958) “Background Materials” on ‘Wiretapping, Eavesdropping, 
and the Bill of Rights.” 


Alabama Maryland (partially) North Dakota 


Arizona Massachusetts Ohio { 
Arkansas Minnesota Oregon 
Colorado Nebraska Pennsylvania 

Connecticut Nevada South Carolina 

Georgia New Hampshire South Dakota (partially) 
lowa New Jersey Texas 

Kansas New Mexico Utah 

Louisiana New York Vermont 

Maine North Carolina Virginia 


SECTION B. LIST OF COURT DECISIONS DEALING WITH SECTION 605, 
TITLE 47, UNITED STATES CODE 


1. Smith v. United States (C.C.A.D.C.), 91 F. 2d 556 (1937). 
Sablowsky v. United States (C.C.A. 3), 101 F. 2d 183 (1988). 
. Diamond y. United States (C.C.A. 6), 108 F. 2d 859 (1988). 
United States v. Reed (C.C.A. 2), 96 F. 2d 785, cert. denied, 59 S. Ct. 71, 305 
U.S. 612 (19388). 

5. Ginsberg v. United States (C.C.A. 5), 96 F. 2d 433 (1988). 

6. United States vy. Bernava (C.C.A. 2), 95 F. 2d 310 (1938). 

7. Valli v. United States (C.C.A. 1), 94 F. 2d 687; cert. granted, 58 S. Ct. 760, 

303 U.S. 632; cert dismissed, 58 8. Ct. 1053, 304 U.S. 586 (1938). 

8. United States vy. Bonanzi (C.C.A. 2), 94 F. 2d 570 (1938). 

9. United States vy. Plisco (D.C.D.C.), 22 F. Supp. 242 (1988). 

10. Weiss vy. United States (D.C.N.Y.), 34 F. Supp. 99 (1940) ; 60S. Ct. 269, 308 
U.S. 321 (19389). 

11. Nardone vy. United States (C.C.A. 2), 82 ™. 2d 837 (1938); 58 S. Ct. 275, 302 
U.S. 379 (1937); reversed on other grounds, 308 U.S. 338, 60 8. Ct. 266 
(1939). 

12. United States v. Jenello (C.C.A. 3), 102 F. 2d 587 (1939). 

13. Rowan v. State, 8 A. 2d 753; 175 Md. 547 (1939). 

14. United States v. Bruno (C.C.A. 2), 105 F. 2d 921; reversed on other grounds, 
60 S. Ct. 198, 308 U.S. 287 (1989). 

15. Beard v. Sanford (C.C.A. 5), 110 F. 2d 527; cert. denied, 60 S. Ct. 1078, 310 

U.S. 635 (1940). 
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United States v. Polakoff (C.C.A. 2), 112 F. 2d 888; cert. denied, 61 S. Ct. 41, 
311 U.S. 635 (1940). 


United States v. Gruber (D.C.N.Y.), 39 F. Supp. 291 (1941). 
’ Gnited States v. Gruber (C.C.A. 2), 123 F. 2d 307 (1941). 
Goldstein v. United States, 62 S. Ct. 1000, 316 U.S. 114 (1942). 


Goldman v. United States, 62 S. Ct. 993, 316 U.S. 129; rehearing denied, 63 
§. Ct, 22, 317 U.S. 708 (1942). 


91. Hubin v. State, 23 A. 2d 706, 180 Md. 270 (1942) ; cert. denied, 62 8. Ct. 1107, 


316 U.S. 680 (1942). 


People v. Kelley, 137 Pac. 2d 1, 22 Cal. 2d 169 (1948) ; appeal dismissed, 64 8S. 


Ct. 264; 320 U.S. 715: rehearing denied, 64 8S. Ct. 527, 321 U.S. 802 (1943). 

People v. Vertlieb, 137 P. 2d 437, 22 Cal. 2d 193 (1943). 

People v. Onofrio, 151 P. 2d 158, 65 Cal. App, 2d 584 (1944). 

Reitmeister v. Reitmeister (C,.C.A. 2), 162 F. 2d 691 (1947). 

Hoffman v. O’Brien (D.C.N.Y.), 88 F. Supp. 490; affirmed, 70 8. Ct. 982, 339 
U.S, 955 (1949). 

United States v. Coplon, 88 Fed. Supp. 921 (1950) (D.C.N.Y.) (1950) ; 89 Fed. 
Suppl. 664 (D.C.N.Y¥) (1950) ; 185 Fed 2d 629 (C.C.A. 2) (1950) ; 91 Fed. 
Suppl. 867 (D.C.D.C.) (1950); 191 Fed. 2d 749 (C.C.A.D.C.) (1951) ; 
cert. denied, 72 S. Ct. 362, 342 U.S. 920 (1952). 


. Belleci v. United States (C.A.D.C.), 184 F. 2d 394 (1950). 
. United States v. Lewis (D.C.D.C.), 87 F. Supp. 976; reversed on other 


grounds, 184 F. 2d 394, 87 U.S. App. D.C. 274 (1950). 

State v. Stedman, 59 S.E. 2d 168, 216 S.C. 579 (1950) ; cert. denied, 71 S. Ct. 
78, 340 U.S. 850 (1950): rehearing denied, 71 S. Ct. 205, 340 U.S. 894 
(1950). 

McGuire v. Amrein (D.C. Md.), 101 F. Supp. 414 (1951). 

DeVasto v. Hoyt (D.C.N.Y.), 101 F. Supp. 908 (1951). 

People v. Channell, 236 P. 2d 654, 107 Cal. App. 2d 192 (1951). 

James v. United States, 191 F. 2d 472, 89 U.S. App. D.C. 201; cert. denied, 
72 S. Ct. 563, 342 U.S. 948 (1951). 

United States v. Guller (D.C.Pa.), 101 F. Supp. 176 (1951). 

Schwartz v. State of Texas, 73 S. Ct. 232, 344 U.S. 199 (1952). 

Black vy. Impelliterri, 111 N.Y. Supp. 2d 402 (1952) (New York). 

Bratburd v. State, 88 A. 2d 446, 200 Md. 96; 73 S. Ct. 237, 344 U.S. 968; 
73 S. Ct. 638, 345 U.S. 914 (1952). 


. People v. Sica (Calif), 247 P. 2d 72 (1952). 
. On Lee v. United States (C.C.A. 2) 193 F. 2d 306 (1951) 72 S. Ct. 967, 348 U.S. 


747; rehearing denied, 73 S. Ct. 5, 344 U.S. 848 (1952). 


. United States v. Sullivan (D.C.D.C.), 116 F. Supp. 480 (1953). 
. People v. Feld, 113 N.E. 2d 440, 305 N.Y. 322 (1953). 
. United States v. Pierce (D.C. Ohio), 124 F. Supp. 264; affirmed (C.C.A. 6), 


224 F. 2d 281 (1954). 


. United States v. Stephenson (D.C.D.C.), 121 F. Supp. 274; cert. denied, 223 


F. 2d 336; 96 U.S. App. D.C. 44 (1954). 


. United States v. Sugden (C.C.A. 3), 226 F. 2d 281, affirmed; 76 S. Ct. 709, 


351 U.S. 916 (1955). 
Gale-Oppenheimer vy. Cohen, 140 N.Y. Supp. 2d 546 (1955). 
Voci v. Farkas (D.C.Pa.), 144 F. Supp. 103 (1956). 


. Flanders v. United States (C.C.A. 6), 222 F. 2d 163 (1955). 


. Rayson vy. United States (C.C.A.9), 238 F. 2d 160 (1956). 
0. People v. Malotte (Calif.), 292 P. 2d 517; appeal dismissed, 77 S. Ct. 50, : 


>=“) 
. Ooo 


U.S. 805 (1956). 


dL. Hutson v. State of Texas (Texas), 296 S.W. 2d 245 (1956). 
. People v. Miller, 304 P. 2d 208, 146 C. A. 1 2d 444 (1956). 
. Monroe vy. United States (C.C.A.D.C.), 234 F. 2d 49: cert. denied, 77 S. Ct. 


94, 352 U.S. 872 (1956) hearing denied, 77 S. Ct. 219, 352 U.S. 937 (1956). 


hon J > 


. United States v. White (C.C.A. 7), 228 F. 2d 882 (1956). 

”. State v. Tracey, 125 A. 2d 774, 100 N.H. 267 (1956). 

. United States v. Bookie (C.C.A. 7), 229 F. 24 130 (1956). 

. Massengale v. United States (C.C.A. 6), (1957), 240 F. 2d 781, cert, denied : 


77 S. Ct. 1296, 354 U.S. 909; an order rehearing adhered to, 77 S. Ct. 
1400, 354 U.S. 936. 

United States v. Hill (D.C.N.Y.), 149 F. Supp. 83 (1957). 

United States v. Lipinski (D.C.N.M.), 151 F. Supp. 145 (1957). 
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60. United States v. Gris (D.C.N.Y.), 146 F. Supp. 298 (1956); (C.c.A. 2) 
247 F. 2d 860 (1957). 

61. People v. Dement (Calif.), 311 P. 2d 505 (1957). 

62. United States v. Hoffa (D.C.N.Y.), 156 F. Supp. 495 (1957). 

63. United States v. Benanti (C.C.A. 2), 244 F. 2d 389 (1957); reversed 335 
U.S. 96 (1958). 

64. Rathbun v. United States (C.C.A. 10), 236 F. 2d 514 (1957) ; affirmed 355 
U.S. 107 (1958). 

65. United States v. Costello (C.C.A. 2), 247 F. 2d 884 (1957) 
U.S. 256 (1958) ; 26 LW 2590 (1958). 

66. United States v. Massicot (C.C.A. 5), 26 LW 3373 (1958). 


> reversed 355 


SECTION C. TEXT OF JUDICIAL DECISIONS DEALING WITH wWirg. 
TAPPING AND EAVESDROPPING, HANDED DOWN SINCE THE 


BENANTI AND RATHBUN CASES WERE DECIDED BY THE Us, 
SUPREME COURT IN 1957 


1. COMMONWEALTH Uv. VOCI 
In the Supreme Court of Pennsylvania, Eastern District 


No. 242, January Term, 1958. Appeal from the Judgment of the Superior Court 
of Pennsylvania at No. 242 October Term, 1957, affirming the Sentence of 
the Court of Oyer and Terminer and Quarter Sessions of the Peace for the 
County of Lancaster, June Sessions, 1954, No. 161. Entered January 21, 1958 


COMMONWEALTH OF PENNSYLVANIA tv. TONY Vocr, Appellant 
(Filed July 1, 1958) 
OPINION 


Jones, B. R., Judge: The defendant was convicted in the court of quarter 
sessions of Lancaster County upon an indictment charging him with pool selling 
and bookmaking in violation of the act of June 24, 1939, Public Law 872, sec- 
tion 607, 18 PS, section 4607.2. After the verdict of guilty, defendant filed motions 
for a new trial and in arrest of judgment. Following the trial court’s refusal of 
these motions and the imposition of sentence, defendant appealed to the superior 
court where the judgment was affirmed (185 Pa. Superior Ct. 563, 138 A. 2d 232). 
From that affirmance we allowed the present appeal. 

Detective Farkus of the Lancaster City police placed a wiretap upon the 
telephone line of the P & J Cafe in that city. For a period of 3 days, from 
12:30 p.m. until approximately 4 p.m., the officer intercepted all telephonic 
communications coming over the tapped wire, taking notes in longhand of 
what was said and simultaneously recording the conversations by use of a 
tape recorder. Immediately after each day’s session a typewritten transcript 
was prepared of the conversations recorded on the tape. 

Detective Farkus was the chief witness against defendant. He testified 
that the tape recordings had been played and replayed until he was satisfied 
that an accurate verbatim transcript of the recordings had been achieved. 
During the course of his testimony concerning the taking of race horse bets 
by defendant, the officer had in his possession and occasionally referred to hand- 
written notes he had taken while listening to the intercepted telephone conver- 
sations. The bulk of his testimony, however, was read directly into the record 
from the transcript made from the tape recordings. Although the tape recorder 
was placed in evidence by the Commonwealth, it was not played to the jury. 
The officer testified that he knew the defendant but had not previously heard 
his voice over a telephone; he was positive in his identification of the voice 
he li: ¢ heard accepting bets as that of the defendant. Two other police officers 
identitied defendant's voice by listening to the tape recordings although neither 
had listened to the conversations as they had come directly over the wire at 


1The statute prohibiting the introduction of evidence secured by wiretap in any court 
of this Commonwealth was not enacted until July 1957 (act No. 411, July 16, 1957, 
7 Purdon’s Pa. Leg. Serv. 1103), subsequent to defendant's trial and conviction, and 
therefore was not applicable to the present case. 
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the wiretap. One of these latter two witnesses had spoken to defendant on 
the telephone for a short time about a year before. The defendant did not 
take the stand and no testimony was offered on his behalf. The sole evidence 
offered against defendant was that procured by means of the wiretap, but it was 
sufficient to convince the jury that defendant had in fact accepted race bets 
as charged in the indictment. 

Upon this appeal defendant advances the following arguments which he 
contends require a reversal of the conviction: (1) that the “best evidence 
rule’ requires that the contents of a recording be proven by the playing of the 
recording itself and consequently the testimony of Detective Farkus which 
was read from the typewritten transcript should have been stricken from the 
record; (2) that there was no evidence of venue, ie. that defendent was 
within Lancaster County at the time he allegedly accepted bets on the telephone 
and that the Lancaster County court therefore had no jurisdiction; (3) that 
the conviction cannot stand because it is based solely upon the unauthorized 
interception and divulgence of telephone conversations in violation of section 
605 of the Federal Communications Act of June 19, 1934 (48 Stat. 1103, 47 
U.S.C.A., sec. 605). 

The superior court correctly disposed of the defendant’s first two contentions 
upon the basis of well-settled rules of law. As to the first it held, in substance, 
that the best evidence of the conversations intercepted by means of the wiretap 
was the testimony of Detective Farkus who had actually heard the conversations 
as they had occurred; the typewritten transcript was merely used as a means of 
refreshing the memory of the witness and its use for this purpose was eminently 
proper in view of the fact that it was prepared under the witness’ direct super- 
vision reasonably conemporaneous with the interception of the conversations 
and the witness testified that he knew it to be accurate (Commonwealth v. Roth, 
71 Pa. Superior Ct. 71, 73; see also Nestor v. George, 354 Pa. 19, 46 A. 2d 469; 
Edwards v. Gimbel, 202 Pa. 30, 51 A. 357; Lardieri v. Lamont, 172 Pa. Superior 
Ct. 85). On the question of venue, both the superior court and the trial court 
held that there was sufficient evidence of record to establish that defendant 
was within Lancaster County at the time he committed the offense. The supe 
rior court also pointed out that this contention was first raised in defendant’s 
additional reasons for a new trial filed more than 5 months after the verdict. 
Under these circumstances reliance was properly placed upon the following 
statement of this court in Commonwealth v. Lawrence (282 Pa. 128, 133, 127 A. 
465): “In the absence of uncontradicted evidence to the contrary, the conviction 
is conclusive that the crime was committed where it was charged to have been 
done in the indictment, for the verdict includes such a finding.” This has long 
been the law in this jurisdiction, at least where the defendant has not substan- 
tially placed the question of venue in issue (Commonwealth v. Mull, 316 Pa. 424, 
175 A. 418; Commonwealth v. Sloat, 293 Pa. 10, 147 A. 8834; Commonwealth v. 
Tarsnane, 170 Pa. Superior Ct. 265, 85 A. 2d 606). We find no merit in defend- 
ant’s contention that he made timely objection to venue during the course of an 
unrecorded argument at side bar in support of his demurrer to the Common- 
wealth’s evidence. It is obvious that defendant made no real attempt to raise the 
issue of venue in the court below, particularly in view of the fact that he did 
not even request the court to charge the jury specifically with regard to it, even 
when invited by the trial judge to point out any deficiencies he felt existed in 
the charge. 

The sole question of any importance raised by the defendant is whether the 
wiretap evidence upon which his conviction is based should have been ruled 
inadmissible because it was secured in violation of section 605 of the Federal 
Communications Act of 1934, supra, which prohibits the unauthorized intercep- 
tion and divulgence of telephone conversations. Evidence obtained by wiretap- 
ping was specifically held admissible in the courts of this Commonwealth in 
Commonwealth v. Chaitt, 380 Pa. 532, 112 A. 24 379, where this court, relying on 
Schwartz v. Teras, 344 U.S. 199, 97 L. ed. 231, 73 S. Ct. 282, ruled that section 
605 of the Federal act is not a bar to the admission of such evidence in the 
course of a criminal prosecution of a State crime in a State court. Defendant 
argues, however, that our decision in the Chaitt caes should now be reconsidered 
because of a decision of the U.S. Supreme Court, Benanti v. United States, 355 
U.S. 96, 2 L, ed. 2d 126, 78 S. Ct. 155, which was decided shortly before the supe- 
rior court affirmed his conviction. In that case wiretap evidence secured in 
Violation of section 605 was held inadmissible in a criminal proceeding in a 
Federal court even though the wiretap had been maintained by State officials 
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acting in accordance with a State statute which specifically authorized Wiretap. 
ping. The Court further held that the State statute which authorized Wiretap. 
ping violated the Federal statute. However, the Court did not overrule Schwart, 
v. Texas, supra, upon which this court relied in the Chaitt case. The Nehwart: 
case was interpreted as holding that even though wiretapping by State officials 
violates section 605, a State rule of evidence allowing the admission of such evi. 
dence in State courts would not be overturned.” 

There can be no doubt that the U.S. Supreme Court, in Benanti v. Uniteg 
States, invalidated much of the reasoning used by this court in reaching its 
results in the Chaitt case. It did not, however, overrule Schwartz vy, Tezas 
supra, which is the basic authority for this court’s holding that evidence on. 
cured by wiretapping is admissible under our rules of evidence which are not 
governed by statute. It follows that the superior court was correct in ruling 
that the testimony of Detective Farkus was admissible upon the authority of 
Commonwealth vy. Chaitt, supra, which constitutes binding precedent upon it 
as it does, in fact, upon us. 

In reaching this conclusion we do not concern ourselves with the social, ethical. 
and philosophical problems to which the practice of wiretapping gives rise, We 
repeat now that which we stated, with emphasis, in Commonwealth vy. Chaitt. 
supra, p. 535: °* * * All that we are called upon to decide is in regard to a ruk 
of evidence; namely, whether testimony which in itself is relevant to the deter. 
mination of a defendant's guilt or innocence should nevertheless be rejected if 
it was secured in an allegedly improper manner.” 

Such evidence was clearly admissible at the time of defendant's conviction 
and, since it disclosed that defendant had accepted some 11 bets in violation of 
the statute, was sufficient in both nature and quality to support the conviction. 

The judgment of the superior court is affirmed. 

Mr. Justice Musmanno files a dissenting opinion. 


DISSENTING OPINION 
MusMANNO, Judge: The only evidence introduced in this case against the de 
dant, Tony Voei, was conversation cbiained by means of wiretapping, and, 
on it, he was convicted of violating the act of June 24, 1939, prohibiting pool 
selling and bookmaking. He appealed to the superior court, which affirmed the 
verdict, and he then appealed to this court, which has also affirmed the verdict. 
Section 605 of the Federal Communications Act provides, inter alia: “* * * no 
person not being authorized by the sender shall intercept any communication 
and divulge or publish the existence, contents, substance, purport, effect, or mean- 
ing of such intercepted communication to any person * * *.” 
The defendant maintains that under this plainly worded statute it is illegal 
and unconstitutional to use in any criminal prosecution evidence obtained by 
wiretapping. This court held in the case of Commonwealth v. Chaitt, 380 Pa 


o2, that the fact evidence is obtained illegally does not bar its use by the pro- 


secution. Accordingly, the lower court and the superior court approved the ver- 
dict against \ n the authority of the Chaitt case. 

Ho ( s that the Chaitt case is no longer authority because 
since i imulgated in 1955 the Supreme Court of the United States decided 


in 1957, Benantiv. United States, 355 U.S. 96, that wiretapping evidence obtained 
by State ficers even in accordance with a State statute may still not be used 
against the accused in a Federal proceeding. 

Does the Chaitt precedent, therefore, still apply in Pennsylvania? That is 
the question before us. 

This co says in its majority opinion that “There can be no doubt that the 
U.S. Supreme Court in Benanti v. United States invalidated much of the reasoning 
used by this court in reaching its result in the Chaitt case.” 

If the Benanti case invalidated much of the reasoning in Chaitt, would that 
not be enough to invalidate the authority entirely? The majority does not think 
sO It says: 


2The Court stated, 2 L. ed. 2d, p. 181: “The rationale of [Schwartz v. Texas, supra) 
is that despite the plain prohibition of sec. 605, due regard to Federal-State relations 
precluded the conclusion that Congress intended to thwart a State rule of evidence in the 
absence of a clear indication to that effect. In the instant case we are not dealing with 
a State rule of evidence. Although State agents committed the wiretap, we are presented 


with a Federal conviction brought about in part by a violation of Federal law, in this case 
in Federal court.”’ 
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wiretap. “It follows that the superior court was correct in ruling that the testimony 
Wiretap. of Detective Farkus was admissible upon the authority of Commonirealt] 
chwarts (haitt, supra, W hich coustitutes binding precedent upon it as it does, in fae 
chwart: | upon us.” ‘ 
Officials But is Chaitt binding upon us? Are we fettered with chains of ow 
uch eyi. making? if we are, may we not throw them off at our own bidding? If some 
of the reasoning in Chaitt has now, because of the Benanti case. become obsolete 
United anda fresh approach to the whole question shows the remainder of the reas 
hing its to be lacking in substance, what force compels us to adhere to what we men 
Teas. and morally ¢ ondemn ? 
NCE ge. The tapping of a telephone wire is about as nasty an intrusion into on 
are not private affairs as can be imagined The venerable Justice Holmes referred to it 
1 Tuling | asa “dirty business. Yet, this court, with an opportunity to cleanse, fumigate 
rity of and purify t he law in this respect, insists on retaining wiretapping with 
upon jt its admitted muck, mire, and malignity on the argument that the Augeat 
stables do not come within our jurisdiction 
ethical, The majority opinion supports its position by quoting from the majority 
e, We opinion in the Chaitt case Will avail myself of a similar privilege by quoting 
Chaitt, fom my dissenting opinion in that case, namely: “The majority of the court 
0 & rule says that it is not concerned with the question of wiretapping fro a purel 
deter. } ethical and social standpoint and by its impairment of the right of privacy 
Cted if That may be true, but this court still has to be concerned with the constitutiona 
rights of the defendant fhe majority says that no constitutional right is 
Vietion involved on the supposition that the protections guaranteed by the fort! 
tion of amendment are only of ‘material things. What is a material thing? Is liberty 
viction, nonmaterial? Tees liberty become material only when wrapped in chains 


If liberty means anything it means the right to deal and converse with one’s 
family, friends, and the rest of the human race unimpeded and unhamperes 
py officious eavesdroppers. * ° Which is more important? 7 

gambler should be punished or that the integrity of one’s ho 
That a placer of bets be stopped or that the Government not be degraded by 


‘hat a horse race 


live be nrotected * 


ae trampling of rights of liberty evel sacred te this mad 7" Apt 

’ I dissented in the Chaitt case, dissent in this case, and I shall continue to 
pool dissent until I can feel assured that when I pick up the telephone to speak to a 
ed the friend, or to anyone with whom conversation is private and sacred, that sor 
erdict. Paul Pry is not listening in, his malicious meddlesomeness being protected | 
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MASSICOTT v. UNITED STATES 
IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


No. 16521 


SIDNEY J. MASSICOT, ROBERT R. LIRETTE and 
JAMES F. DONNELLY, 


Appellants, 
versus 


UNITED STATES OF AMERICA, 
Appellee. 
Appeals from the United States District Court for the 


Eastern District of Louisiana. 


(April 7, 1958.) 


Before BORAH, TUTTLE, and CAMERON, Circuit Judges. 


BORAH, Circuit Judge: Appellants, Sidney J. Massicot, 
Robert R. Lirette, and James F. Donnelly, were tried, 
convicted, and sentenced on three counts of a five-count 
indictment charging them with certain violations of the 
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One or two days thereafter, appellant Massicot, while in a 
New Orleans hotel suite then occupied by the successful gu- 
pernatorial candidate, Earl K. Long, played back in the 
presence of at least five persons a tape recording of the 
aforementioned telephone conversations. 


On February 3, 1956, following an investigation by the 
city police and the telephone company, a wire-tap was found 
in the terminal box on the service pole in front of the Morri- 
gon residence. The tap consisted of a service wire leading 
into Apartment “G” of an apartment house which was di- 
rectly across the street from the Morrison residence and it 
was so connected at the terminal box that calls transmitted 
or received on the Morrison telephone would be transmitted 
or received simultaneously on the wire serving the apart- 
ment, with the result that such conversations could be over- 
heard by third persons by the use of a telephone or other lis- 
tening device. 


The evidence further shows that Massicot operated the 
United Detective Agency in the City of New Orleans, that 
Lirette was a full time employee of the agency, and that 
in April, 1955, Donnelly had been employed by the agency 
on a part-time basis. The identity of Massicot as the person 
who played back the tape recording was definitely estab- 
lished by the testimony of several of the witnesses there 
present. The owner of the apartment building identified Li- 
rette as the man who, on January 14, 1956, under the name 
“Sirette” rented and thereafter occupied Apartment “G” for 
four consecutive nights. This witness further testified that 
during the period in question, she overheard a conversation 
between Lirette and another man in which one of them re- 
marked that he was glad the other had brought a recorder. 
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As to Donnelly, the evidence shows that he was employed 
by the telephone company from March 14, 1949 to May i 


judgme 


by the 

1956, as an installer-repairman, but that he was absent | We fin 
: 

from duty during the period January 10 through January | y. Unit 

22, 1956. In a statement. which he made to agents of the gecasic 


Federal Bureau of Investigation, which was admitted ove which 
objection, Donnelly stated that he knew where the Morriggg | destru 
home was as he had previously worked there when them not de 
had been trouble. with the telephone system; that he knew 605 is 
that Morrison’s telephone lines ran directly to a pole jp bya fi 
front of his house on which there was a eable terminal: that | term } 
he climbed this pole and,attached the pair of wire leading | And i 
from Apartment “G” onto the termina) pair serving the Mop. | |, 6 
rison residence telephone; and that thereafter he went into = 
the apartment, checked the wires, and found that the tap = 


eiss 
was working. Donnelly further stated that prior to the day ps ‘ 

: ) . é 
the tap was installed he made a headset consisting of one t 
earphone with small alligator clips and a condenser, and that =" 


the headset was in Apartment “G”. | that 1 
| the ré 
This brings us to a consideration of appellants’ specifi. | after 
cations of error. Their principal contention, which is the sub. the n 
ject matter of specifications Nos. 1 and 8,7 is that the statute ) PE 
under which they were convicted is merely a rule of evi Drov 
dence and does not define a crime against the United States, Unit 
and that in any event, as urged in their motion in arrest of 


2Specification No. 1. “Denial of the motion to dismiss is an apparent 
and grave error for the statufe under which appellants were 
convicted does not describe a crime against the United States | sRul 
but merely defines a rule of Federal Procedure (evidence), 

Specification No. 8 “Refusal of the Trial Court to arrest 

judgment was error as Conyvress did not intend that the crime 
defined by Section 605 of the Communications Act of 1994 
should apply to intrastate telephone communications” 
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Loved | judgment, Congress did not intend that the crime denounced 
lay, by the statute should apply to intrastate communications. 
‘bsenl | we find no merit in either of these assignments. In Rathbun 
May | » United States, 355 U.S. 107, 111, the Supreme Court had 
if the gecasion to consider the second clause of the statute under 
Ove which appellants were convicted, and in language which is 
"8 | destructive of appellants’ contention that the statute does 
there | not define a crime, the Court pertinently said: “. . . Section 
knew | 605 is penal in nature, the first violation being punishable 
le ig by a fine of not more than $10,000 or by imprisonment for a 
; that | term not exceeding one year, or both.” See 47 U.S.C. 8501. 
nding | And it is clear from the authorities that this clause of Sec- 


Mor, tion 605 applies both to intrastate and to interstate com- 
1) | munications. Benanti v. United States, 355 U.S. 96, 104; 
a Weiss v. United States, 308 U.S. 321; United States v. Gris, 2 
- a ) Cir. 247 F. 2d 860. As to appellants’ motion in arrest of judg- 


‘that | ment, we think the trial court was clearly right in holding 
» | that it was without jurisdiction to entertain this motion for 
the reason that the motion was not made “within five days 
“ifj. | after determination of guilt” and no further time for filing 
sub. | themotion had been fixed by the Court during the five-day 
tute) period. Rule 34, Federal Rules of Criminal Procedure; 
ey). | Drown v. United States, 9 Cir., 198 F. 2d 999; Marion v. 
ate | United States, 9 Cir., 171 F.2d 185, cert. den. 337 U.S. 944. 
st of 


arent 

were eee 

‘1'*5, | sRule 34 of the Federal Rules of Criminal Procedure reads as fol- 
onal lows: “The court shall arrest judgment if the indictment or 
wise information does not charge an offense or if the court was 
1934 without jurisdiction of the offense charged. The motion in arrest 


of judgment shall be made within five (5) days after determina- 
tion of guilt or within such further time as the court may fix 
during the five (5) day period.” 
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Appellants’ second and third specification of error* pelate ing th 
to the admissibilut vof the unsiened statement. which Appels | of mal 
lant) Donnelly mide te agents of othe F.B1. Counsel first Durin 
contends that. ur order to discharge its burdem of showing | Donn 
that - Donnelly tuterment w free and voluntary, itoywag | denie 
the Government's Obligation. to explain the absence of Dey. | Donn 
reriby: gniture thereon and this i failed to do. Ttis furtheg | - gr 
contended that the statement which was admitted, neg | neart 
dence over objection is net a correct account of what Dam relat 
neHy, told the agents, in, that the original and concurpemh | read 
memoranda made on the,date of the conversation, betweeq, | This 
Donnelly and the agents. melude spontaneous utterances | miss! 
which were necessary to his defense and which, if ine huded adm: 
he wi atement, wouldochave established. his. inna was 

fv h.veferenge ds | with 
ug. about the | ance 


lap Mor en's telephone, and. “didn’t know of. Siretig ed a 
oa t putting the tap on Monrison.” This argumentip | his: 
: i ‘ Phe record shows that Donne lly was the 

jWestionod first on the afternoon.vef April 25, 1956. when he | mer 
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ing the interview, and they advised him of the consequences 
of making false statements to an agency of the government. 
During the first ten or fifteen minutes of the interview 
Donnelly made the aforesaid exculpatory statements and 
denied knowledge of the wire-tap installation. Then, on 
Donnelly’s suggestion that they have a cup of coffee in order 
to give him time to “think it over”, the three went to a 
nearby restaurant, and after talking baseball and other un- 
related matters, Donnelly informed the agents that he was 
ready to talk about the case if they would return to the car. 
This they did, and it was then that Donnelly made the ad- 
missions which were included in the statement which was 
admitted in evidence. At the end of this initial interview, it 
was agreed that Donnelly would, on the following day, meet 
with the agents at their office in New Orleans. In accord- 
ance with this arrangement, on April 26th Donnelly appear- 
ed at the office of the F.B.I. alone, at which time and with 
his express consent the information he had given them on 
the previous day was reduced to the form of a written state- 
ment. Prior to the dictation of the statement, and upon be- 
ing again fully advised as to his constitutional rights, Don- 
nelly stated that he did not desire the presence of counsel. 
Whereupon, and in Donnelly’s presence and with his parti- 
cipation, the statement was dictated by one of the agents 
from notes which he had made during the previous inter- 
view. The statement was immediately transcribed by an 
F.B.I. stenographer and was read by Donnelly who, while 
admitting that it was true, said he preferred not to sign it 
until he had an opportunity to show it to his attorney. He 
was then given a copy of the statement and it was agreed 
that after he consulted with his attorney he would com- 
municate with the agents and advise them whether or not he 
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would sign it. Two days later, on April 28th, one of the | judice 
agents spoke with Donnelly over the telephone at which time| of the 
he stated that although the statement was true, on the adwige| sel to 
of counsel he did not wish to sign it. The record Standing which 
thus, we are in no doubt that the trial judge rightly ep. | Gover 
cluded that the statement was freely and voluntarily made | ceive 
that the Government had satisfactorily explained why the | reque 
exculpatory statements were not included therein and why | there: 
the statement was not signed, and that it was properly ge. | this s 
ceived in evidence. the C 


| move 
Appellants’ additional objection to the admissibility of | of the 


the Donnelly statement is predicated upon the ground ing 1 
that it was supposedly taken by the F.B.I. agents after they | ment 
had been informed by counsel that he did not wish his cliept trial 
Donnelly, to make a statement under any circumstances noor 
This contention, which raises a question of fact, is witheut | in W 
support in the record. The evidence is all one way and to the as st 
effect that Donnelly did not secure the serviees of an attop. | all 1 
nev until after he was interviewed by the agents and after | onde 
his statement had been transeribed: tru 


Appellants, in specification No. 4,5 also contend thot the { 


court erred in denving their motions for muistr: nd fora 
} 


new trial. These motions were based upon the alleged pre- 


SSpecification No. 4. “The government prosecutor committed re 
versible error dufting the course of this trial Dy public state 
ments to the effect that the stutement of Donnell, definite 
ly involved the other two defendants, Sidnev J> Massicot. oper 
ator of the United Detective Agency, and Robert R. Lirette. an 

employee of the agency” After the impropitious comment af 

the prosecutor, which is alleged to have occurred on the second 
day of the three-day trial. the issue was raised by a motion for 
mistrial which was denied: and, again, raised by the supplement 
of additional evidence in a motion for a new trial The denial 
of both motions is here alleged as a positive specific tion of 
error.” 
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of the judice resulting from the publication during the progress 
i time| of the trial of certain remarks made by Government coun- 
\dvige| sel to a Newspaper reporter. The uncontroverted evidence 
ndity| which bears on this issue shows that at the close of the 
' oh | Government’s testimony, the Donnelly statement was re- 
made | ceived in evidence only after the court had acquiesced in the 
Y the | request of defense counsel that they be permitted to delete 
Why | therefrom all references to Massicot and Lirette; and when 
lv te | this statement with these deletions was read to the jury, 
the Government rested its case. Thereupon, the defendants 
moved for judgment of acquittal, but because of the lateness 
‘y | ofthe hour, argument thereon was deferred until the follow- 
round ing morning. When the court reconvened and after argu- 
they | ments were had, counsel for defendants moved for a mis- 
Hen, | trial on the ground that the final edition of a local after- 
nees. | noon newspaper of the preceding day had printed a story 
‘hout | in which the Assistant United States Attorney was quoted 
“te | asstating that the Donnelly statement “definitely implicated 
all three defendants.” Whereupon and after the jury was 
ordered to return to the courtroom, the trial judge in- 
structed them as follows: 
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“At the close of the case on yesterday the Govern- 
fora 


ment introduced a statement which the witness 
testified was made by the defendant Donnelly. You 
were instructed, and you are instructed again, that 


ee 


pre- 


“i Te- 


state. | this statement may be used as evidence only as to 
ion. the defendant Donnelly, that it has no bearing 
o | whatever and cannot be considered as evidence in 
econd connection with the guilt or innocence of the other 


nm for i ‘ 
‘ment two defendants, Massicot or Lirette.. .” 


fenial 
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pad and the individuals who had served on the jury were 
sworn by the court as witnesses, following which the court 
asked them three specific questions relating to the radio and 
television reports.” All twelve of the jurors answered that 
they had not heard the broadcasts. The court then inquired 
whether there was any further question that the defendants 
would like the court to ask the jury. Defense counsel did not 
avail themselves of this privilege, but requested that they 
be permitted to personally cross examine the jurors, which 
request was refused. We think this ruling of the court was 
correct, but in any event, no showing has here been made 
that the defendants were prejudiced thereby. However, the 
main thrust of appellants’ argument, and certainly the one 
stressed in brief, is that since the jury were never locked up 
and there was no instruction to them by the court that they 
should not read, or listen to, or view the news accounts of 
the trial, it is reasonable to conclude that in some form all 
of the jurors would notice public reports on the matter un- 
der their scrutiny and that the implications and prejudices 
created by the statement could not be cured by any means 
other than entering a mistrial or granting the motion for a 
new trial. 


We do not at all agree. While we recognize that the Gov- 
ernment attorney did overstep the bounds of proper conduct 


7The court asked and received a negative answer to each of the fol- 
lowing questions: 

“1. Is there any member of the jury who has discussed this 
case with any representative of the Government or repre- 
sentative of the defendants, or the defendants themselves, since 
you were discharged? 

“2. Is there any juror who — that 10:00 P.M. broadcast 
over WWL on January 29th, 1957 

“3. Is there any juror who sie any one of these television 
news broadcasts by Tiger Flowers on the morning of January 
30th, 1957, and that was the third and last day of the trial?” 
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statement. Consequentiy, it cannot be said that the jury gp 
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affected by the publication and broadcasts complaiuned of 


any juror had been improperly 


or that the purity of the trial was destroyed. The trial judge 
exercised scrupulous care and took appropriate action whe 
the matter was called to his attention and w itisfied te 
proceed. His discretion does not appear to have been abused, 
Shushan. ». United States, 5 Cir., 117 F.2d 110. 116:-United 


ene 


States v. Carruthers, 7 Cir.. 152. F 2d 512; Remang v. United 


States, 5 Cir... 167 F.2d 362, cert. den. 335 U.S, 830 


Appellants further claim that the admission of Donnelly’ 
statement in evidence was prejudicial to Lirette and M: 
cot in that the portion “‘I accepted part time employment 
with the United Detective Agency ... 1s the one link that 
combines all three defendants in a conspiracy to violate the 
statute.” This argument which ts raised here on appeal for 
the first time is not persuasive. When the Donnelly state 
ment was being considered in chambers by the court and 
counsel, no objection then, or at any time during the trial, 
was made to the above-quoted reference to the United De. 
tective Agency. Moreover. the record show that prior to 
the introduction in evidence of this statement the Govern- 
ment had conclusively shown that Massicot was the owner 
or operator of the United Detective Agency, and that Don- 
nelly was a part-time employee. Thus, the language objected 


ty did not tend to establish any independent fact, but v 


, ; . fia wa 
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merely corroborative of the other evidence. 
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Finally, appellants urge in specifications Nos. 5 and 7,° 
that the court should have granted their motion for judg- 
ment of acquittal for the reason that the record failed to 
establish that any one of the three defendants had performed 
poth of the essential elements of the crime, i.e., the intercep- 
tion and divulgence of a communication; and that, for the 
game reason, it was error to charge the jury that under the 
general statute on principals it was not necessary that 
each defendant actively participate in each element of the 
offense. 


The indictment tracks the language of the statute’? and 
charges that the appellants and each of them “did intercept 
and did cause and suffer to be intercepted a telephonic 
communication ... and did divulge and publish and cause 


| and suffer to be divulged and published the existence, con- 


— 


tents,” etc. of the said intercepted telephone communica- 
tion. In its general charge the trial judge quoted in full the 





8Specification No. 6. “The statement of appellant, Donnelly, pre- 
judiced the interest of the appellants, Massicot and Lirette. The 
efforts of counsel to delete portions of this statement prejudicial 
to the other defendants were ineffective. So were the attempts 
of the Trial Judge to instruct the jury to disregard the state- 
ment insofar as it implicated the other two defendants. There- 
fore, the introduction of the Donnelly statement into the evi- 
dence in this case was prejudicial error.” 

Specification No. 5. “The refusal of the Trial Court to direct a ver- 
dict of acquittal is prejudicial error as the record of the evidence 
adduced failed to establish that any one of the three appellants 
was responsible for both the interception and divulgence of the 
communication.” 

Specification No. 7. “The charge to the jury is erroneous; 
in that the indictment is predicated on the violation of the Com- 
munications Act, 47 U.S.C. §605, and the jury was instructed 
that under the aider and abettor statute (18 U.S.C. §2) ‘It is 
not necessary that each defendant actively participate in each 
element of the offense.’ ”’ 

1047 U.S.C. §§605, 501. 
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communication so procured, that person is under the statute 
guilty. To hold that the Act is violated only when an accused 
personally intercepts and divulges the communication would 
compel us to ignore the plain language of the statute, as well 
as the express holding of the Supreme Court in United States 
y, Giles, 300 U.S. 41. In this case the evidence established 
without any doubt whatsoever that Massicot personally di- 
yulged and published the communications by playing back 
the recording in the hotel suite. While the evidence did not 
show that he himself physically intercepted the communi- 
cations, it showed that he as operator of the United Detec- 
tive Agency and as the employer of Lirette and Donnelly 
“caused or suffered” the interception of the communications 
in question. And Donnelly and Lirette knowingly and wil- 
fully performed their parts in the completed plan. Conse- 
quently, Massicot was as fully responsible for the intercep- 
tion and the divulgence as if he had performed both acts 
himself. This being so, the jury were authorized to find 
that Lirette and Donnelly were principals in the crime as 
aiders or abetters by virtue of 18 U.S.C. §2. See Russell v. 
United States, 5 Cir., 222 F.2d 197; McClanahan v. United 
States, 5 Cir., 230 F.2d 919; Winger v. United States, 9 Cir., 
233 F.2d 440. 


The judgments appealed from are, therefore, 
AFFIRMED. 


CAMERON, Circuit Judge: I dissent. 
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Vanderhave pleaded “non vult™ and tes- 
hed for the State. He 
conversations he had with Giardina and a 
eolefendant, which 
ments were made for delivery of the loot 
and payment to the witness 
wefe made to or by Vanderhave at Panta 


related telephone 


Rosen, im arrange 


These calls 


gote’s plant, through the switchboard op- 
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v. Chaitt, 380 Pa. $32, 112 A.2d 379 (Sup. 
Ct.1955), certiorari denied 350 U.S, BA, 
76 S.Ct. 59, 100 L.Ed. 740 (1955). Our 
statute, which will presently be set forth 
in full, expressly. denounces the act of 
testifying, and the federal statute has been 
so construed. Nardone v. United States, 
302 U.S, 379, 382, $8 S.Ct. 275, 82 L.Ed 
314 (1937); Schwartz v.. State of Texas, 
supra (344 U.S. at page 201, 73 S.Ct at 
page 234); Benanti v. United States 
pra (355 U.S. 96, 78 S.Ct. 155, 2 L.Ed.2d 
126). 
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have reached could be posited as well upon 
the additional ground that Vanderhave au- 
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The judgment is accordingly affirmed. 


For affirmance: Chief Justice WEIN 
TRAUB and Justices HEHER, WACH 
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PROCTOR—4, 
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ng modern conditions. by regulations | 
which “a century ago, or even half a 
century ago, probably would have been 
rejected as arbitrary and oppressive 

bus v. Ambler Realty Co. 272 U. S. 
3 387, 71 L. ed. 303, 310, 54 A.L.R 
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To prove its case, the government was 
obliged to lay bare the crimes committed 
by its officers on its behalf. A federal 
court should not permit such a prosecu- 
tion to continue. Compare Harkin v. 
Brundage, 276 U. S. 36, ante, 457, 48 
Sup. Ct. Rep. 268. 

[481] The situation in the case at bar 
differs widely from that presented in 
Burdeau v. McDowell, 256 U. S. 465, 65 
L. ed. 1048, 13 A.L.R. 1159, 41 Sup. Ct. 
Rep. 574. There, only a single lot of pa- 
pers was involved. They had been ob- 
tained by a private detective while act- 
ing on behalf of a private party; without 
the knowledge of any federal official; 
long before anyone had thought of insti- 
tuting a [482] federal prosecution. 
Here, the evidence obtained by crime 
was obtained at the government's 
expense, by its officers, while acting 
on: its behalf; the officers who com- 
mitted these crimes are the same offi- 
cers who were charged with the enforce- 
ment of the Prolibition Act; the crimes 
of these officers were committed for the 
purpose of securing evidence with which 
to obtain an indictment and to secure a 
conviction. The evidence so obtained con- 
stitutes the warp and woof of the govern- 
ment’s case. The aggregate of the gov- 
ernment evidence occupies 306 pages of 
the printed record. More than 210 of 
them are filled by recitals of the details 
of the wire-tapping and of facts ascer- 
tained thereby.™* There is literally no 
other evidence of guilt on the part of 
some of the defendants except that ille- 
gally obtained by these officers. As to 
nearly all the defendants (except those 
who admitted guilt), the evidence relied 
upon to secure a conviction consisted 
mainly of that which these officers had so 
obtained by violating the state law. 

As Judge Rudkin said below: “Here 
we are concerned with neither eavesdrop- 


authority and without the knowledge and 
consent of the other users thereof, except 
as may be necessary for operation of the 
service, tap any telegraph or telephone line. 
or wilfully interfere with the operation of 
such telephone and telegraph systems or 
with the transmission of any telephone or 
telegraph message, or with the delivery of 
any such message, or whoever being em- 
ployed in any such telephone or telegraph 
service shall divulge the contents of any 
such telephone or telegraph message to any 
person not duly avthorized or entitled to 
receive the same, shall be fined not ex- 
ceeding $1,000 or imprisoned for not more 
than one year, or both.” 

The Radio Act, February 23, 1927, chap. 
169, § 27, 44 Stat. at L. 1162. 1172, U. & 
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pers nor thieves. Nor are we concerned 
with the acts of private individuals. . |. 
We are concerned only with the acts of 
federal agents whose powers are limited 
and controlled by the Constitution of the 
United States.” The 18th Amendment has 
not in terms empowered Congress to ay- 
thorize anyone to violate the criminal laws 
of a state. And Congress has never pur. 
ported to do so. Compare Maryland y, 
Soper, 270 U. S. 9, 70 L. ed. 449, 46 Sup, 
Ct. Rep. 185. The terms of appointment 
of federal prohibition agents do not pur. 
port to confer upon them authority to 
violate any criminal law. Their superior 
officer, the Secretary of the Treasury, has 
not instructed them to commit [483] 
crime on behalf of the United States, 
It may be assumed that the Attorney 
General of the United States did not 
give any such instruction.” 


When these unlawful acts were eom- 
mitted, they were crimes only of the offi. 
cers individually. The government was 
innocent, in legal contemplation; for no 
federal official is authorized to commit a 
crime on its behalf. When the govern. 
ment, having full knowledge, sought, 
through the Department of Justice, to 
avail itself of the fruits of these aets in 
order to accomplish its own ends, it as- 
sumed moral responsibility for the off- 
cers’ crimes. Compare The Habana 
(United States v. The Habana) 189 U. §, 
453, 465, 47 L. ed. 901, 903, 23 Sup. Ct. 
Rep. 593; O'Reilly de Camara v. Brooke, 
209 U. S. 45, 52, 52 L. ed. 676, 678, 28 
Sup. Ct. Rep. 439; Dodge v. United 
States, 272 U. S. 530, 532, 71 L. ed. 392, 
393, 47 Sup. Ct. Kep. 191; Gambino vy, 
United States, 275 U. S. 310, ante, 293, 
52 A.L.R. 1381, 48 Sup. Ct. Rep, 137. 
And if this court should permit the gov- 
ernment, by means of its officers’ crimes 
to effect its purpose of punishing the de- 
fendants, there would seem to be present 


vides that “no person not being authorized 
by the sender shall intercept any message 
and divulge or publish the contents, sub- 
stance, purport, effect, or meaning of such 
intercepted message to any person.” 

14The above figures relate to Case No. 
493. In Nos, 532, 533, the government evi- 
dence fills 278 pages, of which 140 are 
recitals of the evidence obtained by wire: 
tapping. 

18 According to the government's brief, p. 
41, “the Prohibition Unit of the Treasury 
disclaims it [wire-tapping] end the De- 
partment of Justice has frowned on it.” 
See also “Prohibition Enforcement,” 69th 
Congress, 2d Session, Senate Dor. No. 198, 
pp. iv, v, 13, 15, referred to Committee, 


C. Appx. title 47, § 63-39 (Mason’s), pro-| January 25, 1927; also same, part 2. 
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il the elements of a ratification. If so, 
the government itself would become a 
jawbreaker. sl f 

Will this court, by sustaining the judg- 

t below, sanction such conduct on the 
rt of the Executive? The governing 
principle has long been settled. It is that 
, court will not redress a wrong when he 
who invokes its aid has unclean hands.'* 
The maxim of unclean hands comes 
[484] from courts of equity..7 But the 
rinciple prevails also in courts of law. 
hts common application is in civil ac- 
tions between private parties. Where 
the government is the actor, the reasons 
for upplying it are even more persuasive. 
Where the remedies invoked are those of 
the criminal law, the reasons are com- 
pelling.** 

The door of a court is not barred be- 
cause the plaintiff has committed a crime. 
Tle confirmed criminal is as much en- 
titled to redress as his most virtuous fel- 


a cleeeenrensien 

See Hannay v. Eve, 3 Cranch, 242, 247, 
gL. ed. 427, 429; Bank of United ‘States 
y. Owens, 2 Pet. 527, 538, 7 L. ed. 608, 512; 
Bartle v. Nutt, 4 Pet. 184, 188, 7 L. ed. 
#25, 827; Kennett v. Chambers, 14 How. 
$8, 52, 14 L. ed. 316, 322; Marshall v. Balti- 
mure & O. R. Co. 16 How. 314, 334, 14 L. 
ed. 953, 1, Vrovidence Tool Co. v. Norris, 
2 Wall. 45, 54, 17 L. ed. 868, 870; The 
Ouachita Cotton (Withenbury v. United 
States) 6 Wall. 521, 532, 18 L. ed. 933, 
930; Coppell v. Hall, 7 Wall. 542, 19 L. ed. 
244; Forsyth v. Woods, 11 Wall. 484, 486, 
w L. ed. 207, 200; Hanauer v. Doane, 12 
Wall. 342, 349, 20 L. ed. 439, 441; Trist 
vy, Child (Burke v. Child) 21 Wall. 441, 
448, 22 L. ed. 23, 624; Meguire v. Corwine, 
Wi U. S. 108, 111, 25 L. ed. 899, 900; 
Oseanyan v. Winchester Repeating Arms Co. 
3 U.S. 261, 26 L. ed. 539; Irwin v. 
Williar, 110 U. S. 499, 510, 28 L. ed. 225, 
0, 4 Sup. Ct. Rep. 160; Woodstock Iron 
Co. v. Richmond & D. Extension Co. 129 U. 
§. 643, 32 L. ed. 819, 9 Sup. Ct. Rep. 402; 
Gibbs v. Consolidated Gas Co. 130 U. 8. 316, 
411, 32 L. ed. 979, 985, 9 Sup. Ct. Rep. 
a Embrey v. Jemison, 13] U. S. 336, 
348, 33 L. ed. 172. 177, 9 Sup. Ct. Rep. 
776; West v. Camden, 135 U. S. 507, 521, 
HL. ed. 254, 258, 10 Sup. Ct. Rep. 838; 
MeMullen v. Hoffman, 174 U. S. 639, 654, 
43 L. ed. 1117, 1123, 19 Sup. Ct. Rep. 839; 
Hazelton v. Sheckells, 202 U. S. 71, 50 L. 
ed. 930, 2 Sup. Ct. Rep. 567, 6 Ann. Cas. 
217; Crocker v. United States, 240 U. 8. 
4, 78, 60 L. ed. 533, 536, 36 Sup. Ct. Rep. 
245. Compare Holman v. Johnson, Cowp. 
pt. 1, p. 341, 98 Eng. Reprint, 1120. 

17See Creath v. Sims, 5 How. 192, 204, 
12L. ed. 111, 117; Kennett v. Chambers, 14 
How. 38, 49, 14 L. ed. 316. 321; Randall v. 
Howard, 2 Black, 585, 586. 17 L. ed. 269, 
270; Wheeler v. Sage, 1 Wall. 518, 530, 17 
L. ed. 646, 649; Dent v. Ferguson, 132 U. 
S. 50, 64. 33 L. ed. 242, 247, 10 Sup. Ct 
3 L. ed. 
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low citizen; no record of crime, however 
long, makes one an outlaw. The court's 
aid is denied only when he who seeks it 
has violated the law in connection with 
the very transaction as to which he seeks 
legal redress..® Then aid is denied de- 
spite the defendant’s wrong. It is denied 
in order to maintain respect for law; in 
order to promote confidence in the ad- 
ministration of justice; in order to pre- 
serve the judicial process from contami- 
nation. The rule is one, not of action, 
but of inaction. It is sometimes [485] 
spoken of as a rule of substantive law. 
But it extends to matters of procedure 
as well. A defense may be waived. It 
is waived when not pleaded. Lut the ob- 
jection that the plaintiff comes with un- 
clean hands will be taken by the court 
itself.22 It will be taken despite the 
wish to the contrary of all the parties to 
the litigation. The court protects itself. 

Decency, security, and liberty alike de- 


Rep. 13; Pope Mfg. Co. v. Gormully, 144 
U. S. 224, 236, 36 L. ed. 414, 419, 12 Sup. 
Ct. Rep, 632; Miller v. Ammon, 145 U. g 
421, 425, 36 L. ed. 759, 761, 12 Sup. Ct. Rep. 
884; Hazelton v. Sheckells, 202 U. S. 71, 79, 
50 L. ed. 939, 941, 26 Sup. Ct. Rep. 587, 
6 Ann. Cas. 217. Compare International 
News Service v. Associated Press, 248 U. S. 
215, 245, 63 L. ed. 211, 223, 2 A.L.R. 293, 
39 Sup. Ct. Rep. 68. 

18Compare State v. Simmons, 39 Kan. 
262, 264, 265, 18 Pac. 177; State v. Miller, 
44 Mo. App. 159, 163, 164; Re Rubinson, 29 
Neb. 135, 8 L.R.A. 398, 26 Am. St. Rep. 378, 
45 N. W. 267; Harris v. State, 15 Tex. App. 
629, 634, 635, 639. 

19 See Armstrong v. Toler, 11 Wheat. 258, 
6 L. ed. 468; Brooks v. Martin, 2 Wail. 70, 
17 L. ed. 732; Planters’ Bank v. Union 
Bank, 16 Wall. 483, 499, 500, 2! L. ed. 473, 
479, 480; Houston & T. C. R. Co. v. Texas, 
177 U. S. 66, 99, 44 L. ed. 673, 688, 20 
Sup. Ct. Rep. 545; Bothwell v. Buckbee, M. 
Co. 275 U. S. 274, ante, 277, 48 Sup. Ct 
Rep. 124. 

See Luttin v. Benin, 11 Mod. 50, 88 
Eng. Reprint, 877; Barlow v. Hall, 2 Anstr. 
461, 145 Eng. Reprint, 035; Wells v. 
Gurney, 8 Barn. & C. 769, 108 Eng. Reprint, 
1229; Ilsley v. Nichols, 12 Pick. 270, 22 
Am. Dec. 425; Carpenter v. Spooner, 2 
Sandf. 717; Metcalfe v. Clark, 41 Barb. 45; 
Williams v. Reed, 29 N. J. L. 385; Hill v. 
Goodrich, 32 Conn. 588; Townsend v. Smith, 
47 Wis. 623, 32 Am. Rep. 793, 3 N. W. 
439; Blandin v. Ostrander, 152 C. C. A. 534, 
239 Fed. 700; Harkin v. Brundage, 276 U. 
S. 36. ante, 457, 48 Sup. Ct. Rep. 268. 

81 Coppell v. Hall, 7 Wall. 542, 558, 19 
L. ed. 244, 248: Oscanyan v. Winchester Re- 
peating Arms Co. 103 U. S. 261, 267, 26 L. 
ed. 539, 542; Higgins v. McCrea, 116 U. S. 
671, 685, 29 L. ed. 764, , 6 Sup. Ct. Rep. 
557. Compare Evans v. Richardson, 3 
Meriv. 469, 36 Eng. Reprint, 181; Norman 

959 


. 
oa 





762 
WIRETAPPING 


es, pap | F a 404, 406 

ener eects’ of 605; Ma 

et Tn ate tae ~—_ NOT Ae 153, 176 

; eee ne Seenee he 4 Virginia 

: oe Sea Sehaniaie 1g to and Myers v 

: inmi present, apphed. in: prior. seasiene.*. copsteliant Lo 1 

| " _ * ns” COUSt Mine the This 

cont t noah the way at Conatits 
eettaeiion cael a peer Crnimmept upon W 

a See etal GS perp » rect ¢ 
- . . the wo 

cenerally . yrpose 

Tce ; ‘ a ' a» a al applied 

~s0 ‘Lions thatear ment 8 

al pral ri a r “were } are lik 

tae Sea ta ok r und bent, braced 
npr and waite, The its WO 

Seana ommpanies with 501 

eaplate the private tke of | the eou 
a $e : vice. Thi Maryla 

. ws he applied 

their Wher 

CT estimat 

a ciple d 

‘ in fave 

deferen 

new tri 


Mr. 

I cor 

‘ Holme 

4 agree & 

ap far 

effect « 

to limi 

but I 

the ¢o 

questic 

hy the 

§ 240 

| . here © 
| " , and a 
the cé 

unrest 


ist 


KINN 
‘ 


ih ( 
Mine 
fac 

1 


eultui 

t duly 

Be | No 
ing t 

es terfe 
Penn 


~ ' ’ : . AL! 
272 us 21 





WIRETAPPING 763 
§ 121, and February 25, 1920, chap. 86, 
which provide for the leasing of govera- 
ment reserved oil land, and the granting of 
homestead rights in the surface. with « 
reservation of rights in the lessee upon 


of th 
ts’ of 
denise, 
e 4th 


404, 406, 407, 421, 4 T.. ed. 579, 601, 602, 
403; Marbury v. Madison, 1 Cranch, 137, 
153, 176, 2 L. ed. 60, 66, 73; Cohen v. 
Virginia, 6 Wheat. 264, 5 L. ed. 257; 


o and Myers v. United States, 272 U. 8. 52, 71 making compensation for the damages 
sand L ed. 160, 47 Sup. Ct. Rep. 21. caused by the mining operations. 

tg the This court bas always construed the Injunction, §§ 37, 7 — to protect sur- 
‘lanes 


em ee 


nstitation in the light of the principles 
2 n which it was founded. (488) The 
direct operation or literal meaning of 
the words used do not measure the 
u or scope of its provisions. 
Bn er the principles established and 
applied by this court, the 4th Amend- 
ment safeguards against all evils that 
are like and equivalent to those em- 
braced within the ordinary meaning of 
its words. That construction is consonant 
with sound reason and in full accord with 
the course of decisions since M’Culloch v. 
Maryland. That is the principle directly 
applied in the Boyd Case. 

When the facts in these cases are truly 
estimated, a fair application of that prin- 
ciple decides the constitutional question 
in favor of the petitioners. Witb great 
deference, I think they should be given a 
new trial. 


Mr. Justice Stone, dissenting: 

I coneur in the opinions of Mr. Justice 
Holmes and Mr. Justice Brandeis. I 
agree also with that of Mr. Justice Butler, 
s far as it deals with the merits. The 
effect of the order granting certiorari was 
to limit the argument to a single question, 
but I do not understand that it restrains 
the court from a consideration of any 
question which we find to be presented 
by the record, for, under Judicial Code, 
§ 240(a), this court determines a case 
here on certiorari “with the same power 
and authority, and with like effect, as if 
the cause had been brought [here] by 
unrestricted writ of error or appeal.” 


KINNEY-COASTAL OIL COMPANY et al., 
4 Petitioners, 
’ 


MICHAEL F. KIEFFER et al. 
(See S. C. Reporter’s ed. 488-508.) 


Mines, § 46 — interference with sur- 
face — compensation. 

1. Compensation is to be made for agri- 

cultural improvements under the Acts of 


face of oil lease — action nt law. 

2. Injunction lies at the auit of a lessee 
of gas and oil rights in a government re- 
serve under the Act of Jul; 17, 1014, chap. 
142, U. 8. C. title 30, § 121, against o 
homestead patentee of the surface under the 
Act of February 25, 1920. chap. 85, where 
both lease and patent contain the statu- 
tory reservation of the rights of the lvssee 
to prevent the homesteader from extablish- 
ing a town site upon the property when 
the entire surface is necessary for the opera- 
tion of the lease, notwithstanding the Act 
of 1914 provides that the lessee may oc- 
cupy the surface upon payment of damages 
caused thereby to the owner of the land, 
or giving bond in an action instituted in any 
competent court, since the remedy is not 
thereby limited to an action at law. 
Equity, § 83 — power to administer 

legal relief. 

3. A court of equity may, in a suit 
of which it has taken cognizance, administer 
complete relief between the parties, even 
though this involves the determination of 
legal rights which otherwise would not be 
within the range of its authority. 
Equity, § 86 — protecting correlative 

rights. 

4. A court of equity may, in awarding, 
in a suit of which it has taken cognizance, 
relief to one party, impose conditions pro- 
tecting and giving effect to the correlative 
rights of the other. 


{[No. 64.] 
Argued October 25, 1927. Decided June 4, 
1928. 


( N WRIT of Certiorari to the United 

States Circuit Court of Appeals for 
the Eighth Circuit to review a decree re- 
versing a decree of the District Court for 
the District of Wyoming enjoining inter- 
ference with an oil and gas lease. Re- 
versed. 

See same case below, 9 F. (2d) 260. 


Statement by Mr. Justice Van Devan- 
ter: 

This ease presents a controversy over 
the relative rights conferred by an vil and 
gus lense and by a homestead patent for 


July 17, 1914, chap. 142, U. S. C. title 30, | ihe same lands—both issued by the United 








Note.—On validity of statute restrict- 
ing the right of mining so as not to in- 
terfere with surface—see annotation to 
Pennsylvania Coal Co, v. Muhon, 


ALR. 1330, 
12 L. ed. 


On right of owner or lessee of mineral 
in place as to use of surface—see unno- 
tation to Stonegap Colliery Co. v. Kelly, 


“— L.R.A.(N.S.) 883. 
61 
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OF COURT, IN BEHALF OF THE PACIFIC TELEPHONE AND 
TELEGRAPH COMPANY, AMERICAN TELEPHONE AND TELE 
GRAPH COMPANY, THE UNITED STATES INDEPENDENT 
TELEPHONE ASSOCIATION, TRI-STATE TELEPHONE AND 
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No. 493 


ROY OLMSTEAD, JERRY L. FINCH, CLARENCE G. HEALY, 
CLIFF MAURICE, TOM NAKAGAWA, EDWARD ENG- 
DAHL, MYER BERG, JOHN EARL, ano FRANCIS RICH- 
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v. 
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yuasonably practicable, to enable any two persons ata dis 
tance fo converse privately with each other as they might 
jo Wf both were personally present m the privacy of th, 
omeor office of vetther one. When the lines of. two 
“parties’’ are connect d at the central ofhee, they are ip 
tended io be devoted to the exclusive useyandim that genge 
to be turned over to the exclusive possession, Of the parties 
Acthird person who faps the lines violates thre preperty 
fights of both perseus then using the telephone, and of: th 
telephone company as well. luternational News Service y. 
Awsecta! Press, 248 UsSo2lo. 

df us of the very nature of the tele phone service that ut 
shall.be private; and hence it is that wire tapping has bee) 
made an offense punishable either as a felony or misd 


meanor by the legislatures of twenty-erght states, and tha 


in thar'tyv-iive states there are statates in some torm intend: 
forprevent the disclosure of telephone or telegraph mi 
sages, | ' com ince With agents of the companies 
or other w is 

The wire tapper destroys this privaevy lle iovades t) 


‘ 


“person” ol the etlizen, and lis *house’’, seeretly -and 


Without warrant Piay uy reward 10 the Substanee of 
*We append a ist these statutes, Appenmcdex A, in which y 
iInelus Li ‘tutes 
W ’ , y ’ ‘ >TY t that the ety 
destro’s it iH my a ity federal ofticers have under 
Const it u Ln States. and tie the har 
of the Fed ! nt thy rection is that ft] rene) 
an Wick eh PeCOUn 1 live states OF the-pmvaeyv af 
telep! 1 ta I melo! 
it Won: ; is ‘ } +1 } aie ‘ . 
protect ' so? tine Crovernment 4 hie nitead Sta 
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things, he would not do this more truly if he secreted him. 
self in the home of the citizen. 


In view of what this court has held as to the intent and | 


scope of the Fourth and Fifth Amendments, it would not 
seem necessary to enter into any meticulous examination 
of their precise words. But if that be done, does not wire 
tapping involve an ‘‘unreasonable search’’, of the ‘‘house” 
and of the ‘‘person’’? There is of course no search war. 
rant, as in the nature of the case there could not be. If 
the agent should secrete himself in the house or office to 
examine documents, would not that constitute a ‘‘search’ 
Is the case any different in the eyes of the law if from a 
distance the agent physically enters upon the property of 
the citizen, as he does when he taps the wire, and from that 
point projects himself into the house? Certainly in its 
practical aspect the latter case is worse than the first, be. 
cause the citizen is utterly helpless to detect the cohen 
to which he is subjected. 
If it be said that, in any event, there is no ‘‘seizure”’ 
that an oral conversation cannot be seized, we answer in 
the first place, that this is a purely superficial view which 
puts the letter above the spirit and intent of the on The 
‘‘privacy of life’’ and the liberty of the citizen baie been 
invaded. And, in the second place, we do not understand 
that seizure is a necessary element to constitute the offense 
An unreasonable search alone violates the Fourth Awaik 
ment. It is enough that the federal officer has made an un- 
reasonable search, within the meaning of the Fourth 
on and has thereby unlawfully obtained evidence 
1e evidence so obtained i ‘adie 
Aas aa is excluded under the provisions 
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Suppose the agent, having no search warrant, were to 


enter a man’s home by stealth, and in his absence search 


for and find there among his papers an incriminating let. 
ter written by him, and should merely read the letter ang 
make some such record of its contents as was made of the 
contents of the communications overheard by these wire 
tappers. This hypothetical case and the wire tapping cage 
are alike in that (1) the agent was searching for evidence, 
(2) he gained knowledge of incriminating statements made 
by the accused, (3) he had no search warrant, (4) he accom. 
plished his purpose by stealth, (5) he made no ‘‘seizure”’ 
in the literal meaning of the word, and (6) the statements 
of the accused were extorted from him and used to obtain 
his conviction of a crime. They are unlike in that (1) one 
communication is written and the other oral or, if you 
please, one has been impressed upon paper to be dispatched 
by mail, and the other has been impressed upon an electric 
current to be dispatched to its destination by a wire. The 
Government itself provides the mail service, a public ser- 
viee, and the Government authorizes the telephone company 
to provide the telephone service, also a public service. It 
is settled that the communication in the mail is protected 
(Ex parte Jackson). Upon what reason, then, can it be said 
that the communication by telephone is not protected? 

The cases are also unlike in that (2) in the hypothetical 
ease the agent in person physically trespasses upon the 
house and scarches with his eyes, while in the wire tapping 
case he physically trespasses upon the telephone line, which 
enters the house, and searches with his ears. 
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As Judge Rudkin states the matter in his vigorous and 
able dissenting opinion (Record 588, 594) : 


‘True the one is visible, the other invisible; the 
one is tangible, the other intangible; the ote is 
sealed and the other unsealed, but these are distine 
tions without a difference. A person using the tele 
graph ‘or telephone is not broadcasting to the world 
His conversation is sealed from the public as wa 
pletely as the nature of the instruments employed 
will permit, and no federal officer or federal agent 
has a right to take his message from the wires in 
order that it may be used against him.’’ 


It will be observed that whenever a telephone line js 
tapped the privacy of the persons at both ends of the line 
is invaded, and all conversations between them upon what- 
ever subjects, however proper, confidential and privileged 
they may be, are overheard. Not only that, but the tappin 
of one man’s telephone line involves the tapping of ‘ 


j 


| 
| 


telephone of every other person whom he may call or 


who may call him. There are in the United States more 
than eighteen million telephones interconnected in and 
with the Bell System, so that any one of them can be co 

nected with any other at any time. Daily there are er 
times that number of telephone conversations over au 
lines. These figures take no account of the telephone ser- 
vice available to each one of these telephones for commu- 
nication to Canada, Cuba, Great Britain, continental 
Europe and Mexico. The telephone has bberine part and 
parcel of the social and business intercourse of the people 
of the United States, and this telephone system adi a 
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‘iv 


age compared to which general war: 


means of esmo! 


and writs of assistance wet the puniest instrument 
: : 
fwranny and oppression. 
The tele] none compat ies denlorse thy LS oT their f 


fies in furtherance of any criminal or 


But it was not solicitude for law 


people { Ly ed Sta Sto oraa he | ct |} 
Amendn as part of the Constitution. Criminal 
not es | conviction merely because | 
obtained by fappima wore fa public telephone sy 


inadmissible, if it should be so held; but, in | 


better that a few criminals eseape than that the pri 
rie ; ! ? ] . ’ 
of life o hie people he exposed to the agents of 


gover! ment, W ho wil] act at their own diseretion, the hone = 


and the dishonest, unauthorized and unrestrained by th 
courts. Legislation making wire tapping a crime will not 
gimice if the courts nevertheless hold the evidence to he 
lawful. Writs of assistance might have been abolished hy 
statute, but the people were wise to abolish them by the Bil 


of Rights 


‘We said in Boyd y. United States, 116 U.S, 616. 


and it cannot be too often repeated,—that t] 


: sis ‘ . : ; 
prinetpies that embody the essence of constitutional 
1} — ay ° ee) : ; ; 

lity va dq security forbid all iInVASIONS on the pal 


ol the governmem ane its employes of the sanctity ot 


“a! s he me al d the privacies ot his life, As said 
by Mr. J Field in In re Pacific Railway Con 
) 2 Fed. Rep. 241, 250 ‘of all the rights of th 
{ f if re T ‘ Tey im] rT ! or more S< 
peace and happiness than the right! oT per 
- - I \ and 1} l i volves, not merely nre 


ot his person from assault, but exemption of 
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| 


his private affairs, books, and papers from the ip, | 
spection and scrutiny of others. Without the enjoy. 
ment of this right, all others would lose half their 


value.’ ’’ | Seale 
Interstate Commerce Commission v. Brimson, % 
154 U. S. 447. 
Sta 
Respectfully submitted, Alab 
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APPENDIX A. 


ite Statutes in effect January Ist, 1928, making wire 


tapping an offense punishable either as a felony or 


State. 
\Jabama 
{rizona 


Arkansas 


{ ‘alifornia 
+( ‘glorado 
Connecticut 
‘Idaho 
illinois 
lowa 
Kansas 
Vichigan 
pMinnesota 
‘Montana 
Nebraska 


Nevada 

New York 
North Dakota 
Ohio 
Oklahoma 


Oregon 
‘Rhode Island 


ere a a 


(Statute refers in terms to telegraphic messages only 


misdemeanor. 


Reference to Statule. 

(1923), See. 5256. 

Penal Code, Title 19, See. 692. 

(‘rawford & Moses Digest (1921), Chap- 
ter 171, See. 10246. 

Penal Code, See. 639-40. 

Compiled ny (1921), See. 6969. 

Gen. Stats. (Rev. of 1918), See. 6292. 

Compiled Stats. (1919), See. 8586. 

Laws 1927, p. 868, See. 1. 

Code (1927), See. 13121. 

Rev. Stats. (1923), Ch. 17, See. 1908. 

Comp. Laws (1915), Ch. ‘“ Sec. 15403. 

Gen. Stats. (1923), Ch. 101, See. 10433. 

Penal Code (1921), See. 11518. 

Comp. Stats. (1922), Ch. 67, Art. ITI, 
See. 7115. 

Rev. Laws (1912), See. 4632, 6751. 

Penal Law, See. 1423. 

Rev. Codes (1905), Chap. 72, See, 9426. 

Gen. Code, Title I, Ch. 20, Sec. 13402, 

Comp. Stats. (Supp. 1926), Ch. 6, Art. 
LXI, See, 2229, 

Laws 1920, Tit. XIX; See. 2265, 

Gen. Laws 1923, Tithe XXIX, Ch. 397, 

See. 6104. 


Code 











ee a ne 


Refers to interference with any telephone instrument or apparatus. 
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Relere Hae Lo Statute. 


Gen. Stats. (1923) Ch. 101, See. 10423 

Llem Ann. Code (1927), See. 
1174. 

"Rev. Stats. (1919), Sees. 3605, 10140. 

Penal Code (1921), See. 11194-6. 

aia Stats. (1922), Ch. 67, Art. II, 


sec. 7088, 
Rev. Laws (1912), See. 4603-5, Sec. 6713. 


Comp. Stats., Vol. 4, p. 5319-20, Sec. 
12-13, 

"Penal Law, Sec. 552 

Cons. Stats. (1919), Art. 46, Sec. 4497. 

"Rev. Codes (1905), See. 9343. 

Gen. Code, Title I, Ch. 20, See. 13419, 

Comp. Stats. (Supp. 1926), Ch. 6, Art. 


LXI, See. 2256. 
Laws (1920), Title XIX, Secs. 2260, 2266. 


Pa. Stats. (1921), See. 6308, p. 596, 
Gen. dws (1923), Title XXXIX, Ch. 
397, See: 6104, 


Ry vy... odes (1919) 


I hompson s 


, Sec. 4346, Sec. 
Code 


9801. 


Shannon’s (1917), 


sec. 1837-38. 
Comp. Laws (1917), Sec. 8403-5 8434. 
Gen. L 4477. 


Comp. Stats. (1922 see. 


aws (1923), See. 


ot . 
hemimngton’s 


JS sake } 


Sta 1925), Ch. 348, See. 4557-4557a. 
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Federal Statutes. 


Act of Congress passed October 29, 1918 (40 Stat, || 
1017), entitled ‘‘An Act providing for the protection of the 
users of telephone and telegraph service and the Proper 
and funds belonging thereto during the Government opep, 


tion and control,’’ as follows: 


‘* Be it enacted by the Senate and House of Rep, 
sentatives of the United States of America in Oy 
gress assembled, That whoever during the periog af 
governmental operation of the telephone and tg, 


graph systems of the United States by the Postma | 


ter General, under the Act of Congress approyy 
July sixteenth, nineteen hundred and eighteen, gy 
the proclamation of the President dated July tweny, 
second, nineteen hundred and eighteen, shall, withoy 


authority and without the knowledge and consent g | 


the other users thereof, except as may be necessary 
for operation of the service, tap any telegraph » 
telephone line, or wilfully interfere with the oper. 
tion of such telephone and telegraph systems or wit) 
the transmission of any telephone or telegraph me. 
sage, or with the delivery of any such message, 
whoever being employed in any such telephone oy 
telegraph service shall divulge the contents of any 
such telephone or telegraph message to any person 
not duly authorized or entitled to receive the same, 
shall be fined not exeeeding $1,000 or imprisoned for 
not more than one year, or both. * * *”’ 


Federal control of telephone linés terminated on July 
o1, 1919, pursuant to Act of Congress of July 11, 1919 (41 
Stat. L 157). 

Act of Congress passed February 23, 1927 (Radio Act, 


it. L. 1162), as follows: 
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«@ * * Sec. 27. No person receiving or assist- 
ing in receiving any radio communication shall di- 
vulge or publish the contents, substance, purport, 
effect, or meaning thereof except through authorized 
channels of transmission or reception to any person 
other than the addressee, his agent, or attorney, or 
to a telephone, telegraph, cable or radio station em- 
ployed or authorized to forward such radio communi- 
cation to its destination, or to proper accounting or 
distributing officers of the various communicating 
centers over which the radio communication may be 
passed, or to the master of a ship under whom he is 
serving, or in response to a subpoena issued by a 
court of competent jurisdiction, or on demand of 
other lawful authority; and no person not being au- 
thorized by the sender shall intercept any message 
and divulge or publish the contents, substance, pur- 
port, effect, or meaning of such intercepted message 
to any person; and no person not being entitled 
thereto shall receive or assist in receiving any radio 
communication and use the same or any information 
therein contained for his own benefit or for the bene- 
fit of another not entitled thereto; and no person 
having received such intercepted radio communica- 
tion or having become acquainted with the contents, 
substance, purport, effect, or meaning of the same or 
any part thereof, knowing that such information was 
so obtained, shall divulge or publish the contents, 
substance, purport, effect, or meaning of the same 
or any part thereof, or use the same or any informa- 
tion therein contained for his own benefit or for the 
benefit of another not entitled thereto; Provided, 
That this section shall not apply to the receiving, 
divulging, publishing, or utilizing the contents of any 
radio communication broadeasted or transmitted by 
amateurs or others for the use of the general public 
or relating to ships in distress.”’ 
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lll. LEGISLATIVE HISTORY OF BILLS INTRODUCED IN 
THE CONGRESS DURING PERIOD 1914-59, WHICH WOU LD 
PROHIBIT WIRETAPPING AND EAVESDROPPING OR 
AUTHORIZE WIRETAPPING AND EAVESDROPPING BY 
FEDERAL AGENTS UNDER CERTAIN CIRCUMSTANCES 


To; Hon. Tomas C. Hennines, J 
Chairman, S¢ ( st fon Rights Subcom 
(Attention: 
The attached 1 rmation forward i respons 
your Office note V 
Respecttu 
HucHu L. ELssret 

Director, Legislative Reference Sert 
The attache eport Leg tive History f Bills Introduced in t C% 
gress During Period 1914-59, Which Would Prohibit Wiretapping 


g ar j 
dropping or A e Wiretapping and Eavesdropping by Federal Age 
Certain Circul ae 1 ¢ its pertaining thereto, are in response 
request of De er 12, 1958 

A TT 


iid Congress 
None. 

64th Congres 
None 

65th Congres 


8. 4954. Mr. B i> Bihtehes om . 


ptel 25, 19 ost Office and Post Roads) 
Providing for the protection of the users of the telephone and teleg 
service and the properties and funds belonging thers ( ig gover 
mental operation and contro No action 
Copy of section prohibiting wiretapping, exhibit 4 
H.R. 12898. Mr. Moon: September 7, 1918 (Post Office and Post Roads 


Providing for the protectior of the users of the telephone nd te 


, } 
egray 
service and the properties and funds belonging thereto during Governme 
operation and control (No action. ) 
Copy of section prohibiting wiretapping, exhibit 1 
H.R. 12976. M1 Moor September 20, 1918 (Post Office ar d Post R ad 
Providing for the protection of the users of the telephone and teleg 
service and the pre perties and funds belonging thereto lurin rove 
mental operation and control (Publie No. 230, 65th Cong.. 40 Stat. 1017 


Reported in House (H. Rept. 800), Septenrber 21, 1918 

Passed DV House, September 25. 1918 

Referred to Senate Committee dn Interstate 
1918 

Referer hanged ( mittee on Post 


10, 1918 


Commerce, September 2¢ 













































WIRETAPPING 






Reported in Senate, October 14, 1918. 


Passed Senate. October 24, 1918. rad Congr 


Approved, October 29, 1918. g. 1396. - 
Copy of Public Law 230, 65th Congress, exhibit 2. To 
NoTe.—The report of the House Committee on the Post Office and py cour 
Roads (H. Rept. 800) did not indicate that public hearings on this bi a 
were held. “} BR. 23. 
Copy of House Report 800, 65th Congress, exhibit 3. a 
66th Congress ER. 530 
None. T 
67th Congress “_ 
None. HR. 98! 
68th Congress T 
None. = 
69th Congress cut 
H.R. 9971. Mr. White of Maine; March 3, 1926 (Merchant Marine ay 
Fisheries) : ( 
For the regulation of radio communications, and for other purposs an 
(Public Law 632, 69th Cong., 44 Stat. 1162). La 
Reported in House (H. Rept. 464) (see also H. Rept. 404), March 5, 19% of 
Passed House, March 15, 1926. } wi 
Referred to Senate Committee on Interstate Commerce, March 16, 199% Pt 
Reported in Senate (S. Rept. 772), May 8, 1926. 13d Cong 
Passed Senate, amended, July 2, 1926. S 991( 
S. oe 
Conference report (H. Rept. 1886) : 
Agreed to in House, January 29, 1927. bi 
Agreed to in Senate (S. Doc. 200), February 18, 1927. : 
Approved February 23, 1927. ir 
Copy of section of bill pertaining to interception of messages, exhibit 5 §. 328 
Copy of statute pertaining to interception of messages, exhibit 6. [aa 
Note.—Public hearings were held in connection with H.R. 5589; HR b 
9108; and S. 1754, 69th Congress, which were prior bills similar to HR 
9971, enacted as Public Law 632. In reporting H.R. 9971 both the Honse 
and Senate committees stated that the section dealing with unauthoriza 
reception of messages was a redraft of existing law. (See act of August 6 
13, 1912; 37 Stat. 302.) No indication could be found that public hearings 
pertaining to eavesdropping or interception of messages were held. 
70th Congress 
None. 
Vist Congress 
S. 6061. Mr. Hawes; January 26, 1931 (Judiciary) : 
To prohibit wiretapping in the District of Columbia. (No action.) 
Copy of bill, exhibit 10. 
H.R. 4139. Mr. Clancy; June 19, 1929 (Judiciary) : 
To prevent wiretapping. (No action.) 
Copy of bill, exhibit 7. HE 
H.R. 5416. Mr. Schafer of Wisconsin ; November 21, 1929 (Judiciary) : inerce 


To prohibit the tapping of telephone and telegraph lines and prohibiting 
the use of information obtained by such illegal tapping to be used as 
evidence in the courts of the United States in civil suits and criminal 
prosecutions. (No action.) 

Copy of bill, exhibit 8. 14th 

Comments: On February 4, 1931, Senator Hawes proposed an amend: 


ment to the bill (S. 3344) supplementing the National Prohibition Act for ; 
the District of Columbia. This amendment would prohibit the inter- 75th 
ception of telegraphic and telephonic communications in the District of 8, 


Columbia. 
(S. 3344 was not enacted. ) 
Copy of amendment intended to be proposed, exhibit 9. 
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| yd Congress 
g, 1396. Mr. Blaine; December 10, 1931 (Judiciary) : 
To render evidence obtained by wiretapping inadmissible in the Federal 
ANd Pye courts. (No action. ) 
this jj Copy of bill, exhibit 12. 
Tae HR. 23. Mr. Clancy ; December 8, 1931 (Judiciary) : 
To prevent wiretapping. (No action.) 
Copy of bill, exhibit 11. 
HR. 5305. Mr. Boileau ; December 10, 1931 (Judiciary) : 
To render evidence obtained by wiretapping inadmissible in Federal 
courts. (No action.) 
Identical to S. 1896, see exhibit 12. 
HR. 9893. Mr. Schafer ; February 27, 1932 (Judiciary) : 
To prohibit the tapping of telephone and telegraph lines and prohibiting 


| 
| 
' 





[ the use of information obtained by such illegal tapping to be used as evi 
dence in the courts of the United States in civil suits and criminal prose 
cutions, and for other purposes. (No action.) 

ine any Copy of bill, exhibit 13. ‘ a . 
: Comments: The act making appropriations for the Departments of State 
PUTPOses and Justice and for the judiciary for the Departments of Commerce and 
Labor, for the fiscal year ending June 30, 1934, was amended on the floor 
h 5, 19 of the House to prohibit use of any of such funds for or in connection 
y with wiretapping. This amendment was enacted into law as a part of 
16, 1994 Public, No. 387, 72d Congress (47 Stat. 1381). 
13d Congress 
§, 2910. Mr. Dill; February 27, 1934 (Interstate Commerce) : 
To provide for the regulation of interstate and foreign communications 
by wire or radio. (No action.) 
Note.—Section 605 of this bill was similar to section 605f of S. 3285, as 
hibit 5 introduced. See exhibit 14. 
§, 3285. Mr. Dill: March 28, 1934 (Interstate Commerce) : 
): HR To provide for the regulation of interstate and foreign communications 
6 HR by wire or radio, « ? 
Hoa» Reported in Senate (S. Rept. 7 81), April 19, 1934. 
noriaed Passed by Senate, May 15, 1934. 
horized 


Referred to House Committee on Interstate and Foreign Commerce, May 
August 21, 1934. 
2arings Reported in House (H. Rept. 1850), June 1, 1934. 
Passed by House, J'une 2, 1934. 
Conference report (H. Rept. 1918) : 
Agreed to in Senate, June 9, 1984. 
Agreed to in House, June 9, 1934. 
Approved June 13, 1934, Public, No. 416, 73d Congress (48 Stat. 1064). 
Copy of section 605 of bill as introduced, exhibit 14 
i) Copy of section 605 of enactment, exhibit 15. 
Note.—Section 605 was amended by the House Committee on Interstate 
and Foreign Commerce. Committee analysis of section 605 (both identi- 
cal), exhibit 16. 
H.R. 8301. Mr. Rayburn; February 27, 1934 (Interstate and Foreign Com- 


merce) : 
biting To provide for the regulation of interstate and foreign communications 
ed as by wire or radio. (No action.) 
minal 2 NoTe.—Section 505 of this bill is similar to section 605 of S. 3285 as 


introduced. See exhibit 14. 
14th Congress 


nend- . 

*t for None. 

inter- vith Congress 
ct of 


8.3756. Mr. Wheeler; January 5, 1988 (Interstate Commerce) : 
To prohibit the use of communications facilities for criminal purposes. 
Reported in Senate (S. Rept. 1790), May 12, 1938. 
Passed by Senate, May 18, 1938. 
Referred to House Committee on Interstate and Foreign Commerce, May 
20, 1938. 
Reported in House (H. Rept. 2656), June 8, 1938. 
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Passed by House, amended, June 15, 1938 
Failed of enactment. ) 
Copy of bill as introduced, exhibit 17 
Copy of bill as reported in House, exhibit 18 
NOT! This bill passed the House as amended by the House COMMitte | 
The Senate failed to act on the amended bill. 
H.R. 9898. Mr. Lea; March 16, 1988 (Interstate and Foreign Couimerce): | 
To prohibit the use of communication facilities for criminal PUTpose | 
(No action. ) 


NOTE.—Substantially identical to S. 3756 as introduced. 


' 


see exhibit ll 
V6th Congre 88 


mt 

To authorize the Federal Bureau of Investigation of the Department o 
Justice to conduct investigations in the interest of national defense. and 
for that purpose to permit wiretapping. (No action.) 

Copy of bill, exhibit 19. 

House Joint Resolution 571. Mr. Celler; August 7, 1940 (Judiciary) : 

To authorize the Federal Bureau of Investigation of the Department 
Justice to conduct investigations in the interest of national defense, gp, 
for that purpose to permit wiretapping in certain cases 

Reported in House (H. Rept. 2574), June 14, 1940 

Passed by House, August 6, 1940. 

Referred to Senate Committee on Interstate Commerce, August 7, 194 

Copy of bill as passed by House, exhibit 20. 


House Joint Resolution 553. Mr. Celler; May 27, 1940 (Judiciary) : 


77th Congress 


H.R. 2266. Mr. Hobbs; January 16, 1941 (Judiciary) : 

To amend the Judicial Code by adding thereto a new section author 
izing for the purpose of detecting or preventing crime any investigationg 
agency of the United States, when specifically authorized by the head of 
the department of which it is a part, to intercept, listen in on, or record 
telephone, telegraph, radio, or any other similar messages or commuti- 
cations; and making such authorizations and communications, and testi- 
mony concerning same, admissible evidence; and for other purposes. (No 
action. ) 

Copy of bill, exhibit 21. 

H.R. 3099. Mr. Walter: February 5, 1941 (Judiciary) : 

To amend the Judicial. Code by adding thereto a new section 274¢. 
relating to the interception of wire or radio communications by persons 
employed in the investigation, detection, or prevention of offenses against 
the United States (No action.) 

Copy of bill, exhibit 22. 

H.R. 4228. Mr. Hobbs; March 31, 1941 (Judiciary) : 

To amend the Judicial Code by adding thereto a new section authoriz- 
ing, for the purpose of detecting or preventing certain crimes, the Federal 
Bureau of Investigation of the Department of Justice, when specifically 
authorized by the Attorney General of the United States, to intercept, 
listen in on, or record telephone, telegraph, or radio messages or communi 
cations, and making such authorizations and communications, and testi- 
mony concerning same, admissible evidence; and for other purposes, 

Reported in House (H. Rept. 358), April 1, 1941. 

Failed of passage in House, June 30, 1941. 

Copy of bill as reported in House, exhibit 23. 

H.R. 6919. Mr. Hobbs; April 13, 1942 (Judiciary) : 

To amend the Judicial Code by adding thereto new sections authorizing 
authorized agents of the Military Intelligence Division of the War Depart- 
ment, or of the Office of Naval Intelligence of Navy Department, or of the 
Federal Bureau of Investigation of the Department of Justice, to inter- 
cept, listen in on, or record telephone, telegraph, cable, radio, or any other 
Similar messages or communications, and making such authorizations and 
communications and testimony concerning same admissible evidence; 
requiring telegraph and cable companies to furnish such agencies with 
copies of communications in their possession or under their control upon 
request; providing punishment for violations, and for other purposes. 
(No action. ) 

Copy of bill, exhibit 25 
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Joint Resolution 273. Mr. Celler; January 27, 1942 (Judiciary) : 

To authorize the Federal Bureau of Investigation of the Department of 
Justice, and the Intelligence Services of the State, War, and Navy Depart 
ments, to conduct investigations in the interest of national defense, and 
for that purpose to permit wiretapping in certain cases (No action.) 

Copy of bill, exhibit 24. 

House Joint Resolution 283. Mr. Celler; February 12, 1942 (Judiciary ) : 

To authorize the Federal Bureau of Investigation of the Department 
of Justice, the Military Intelligence Division of the War Department, and 
the Office of Naval Intelligence of the Navy Department to conduct certain 
investigations in the interest of prosecution of the war. (No action 

Similar to House Joint Resolution 304. See exhibit 26. 

House Joint Resolution 304. Mr. Celler; April 21, 1942 (Judiciary) : 

To authorize the Federal Bureau of Investigation of the Department of 
Justice, the Military Intelligence Division of the War Department, and 
the Office of Naval Intelligence of the Navy Department to conduct certain 
investigations in the interest of prosecution of the war. 

Reported in House (H. Rept. 2048), April 23, 1942. 

Recommitted to Committee on the Judiciary, May 4, 1942. 

Copy of bill as recommitted to committee, exhibit 26. 

House Joint Resolution 310. Mr. Celler; May 5, 1942 (Judiciary) : 

To authorize the Federal Bureau of Investigation of the Department of 
Justice, the Military Intelligence Division of the War Department, and 
the Office of Naval Intelligence of the Navy Department in the conduct 
of certain investigations in the interests of prosecution of the war, to 
make use of intercepted communications without regard to the limitations 
contained in section 605 of the Communications Act of 1934 (48 Stat. 
1103), and for other purposes. 

Reported in House (H. Rept. 2079), May 7, 1942. 

Passed by House, May 26, 1942. 

Referred to Senate Committee on Interstate Commerce, May 27, 1942. 

Copy of bill as referred to Senate committee, exhibit 27 


House 


veth Congress 
House Joint Resolution 41. Mr. Celler; January 7, 1948 (Judiciary) : 

To authorize the Federal Bureau of Investigation of the Department 
of Justice, the Military Intelligence Division of the War Department, and 
the Office of Naval Intelligence of the Navy Department in the conduct 
of certain investigations in the interest of prosecution of the war, to make 
use of intercepted communications without regard to the limitations con 
tained in section 605 of the Communications Act of 1934 (48 Stat. 1103), 
and for other purposes. (No action.) 

Substantially identical to House Joint Resolution 310, 77th Congress. 
See exhibit 27. 

th Congress 
None. 


wth Congress 
§. 2833. Mr. Wiley; January 18, 1948 (Judiciary) : 

To amend section 605 of the Communications Act of 1934 in order to 
increase the security of the United States, and for other purposes. (No 
action. ) 

Copy of bill, exhibit 28. 

§ist Congress 
8.595. Mr. McCarran; March 15, 1949 (Judiciary) : 

Relating to the internal security of the United St 

Reported in Senate (S. Rept. 427), Mav 27, 1949. Indefinitely post 
poned, December 15, 1950. 16592. 

Copy of section 5 of bill as introduced, dealing with interception, et 
of communications, exhibit 29. 

Norr.—The committee reported a bill in the nature of a substitute. The 
reported bill did not contain any provisions dealing with the interception 
of communications. The provisions of the committee bill were passed in 
another form. 
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H.R. 3563. Mr. Walter; March 15, 1949 (Judiciary) : 
Authorizing acquisition and interception of communications in interes, 
of national security. (No action.) 
Copy of bill, exhibit 30. 
H.R. 3644. Mr. Clemente; March 21, 1949 (Interstate and Foreign Commer 
To amend section 605 of the Communications Act of 1934 to prohjy, 
the interception of communications, and for other purposes. (No actio, 
Copy of bill, exhibit 31. 
H.R. 4048. Mr. Clemente; April 6, 1949 (Interstate and Foreign Commerg) 
To amend section 605 of the Communications Act of 1934 to prohjy, 
the interception of communications and the possession of interceptin, 
devices, and for other purposes. (No action.) } 
Copy of bill, exhibit 32. 
H.R. 4124. Mr. Kennedy; April 8, 1949 (Interstate and Foreign Commerce): 
To make wiretapping unlawful without regard to whether any } ; 
formation so obtained is divulged, to make unlawful the possession y 
wiretapping equipment with intent to use such equipment for the unlgy. 
ful interception of wire communications, to authorize the Federal Gover. 
ment to obtain certain information for the national security and defeny 
and for other purposes. (No action.) 
Copy of bill, exhibit 33. 
H.R. 9929. Mr. Keating; December 18, 1950 (Judiciary) : 
To authorize acquisition and interception of communications in inte. . 
ests of national security and defense. (No action.) f 
Copy of bill, exhibit 34. 
82d Congress 
H.R. 406. Mr. Walter; January 3, 1951 (Judiciary) : 
Authorizing acquisition and interception of communications in interests 
of national security. (No action.) 
Substantially identical to H.R. 3568, 81st Congress. See exhibit 30, 
H.R. 479. Mr. Keating; January 38, 1951 (Judiciary) : 
To authorize acquisition and interception of communications in inter. 
ests of national security and defense. (No action.) 
Substantially identical to H.R. 9929, 81st Congress. See exhibit 34, 
H:R. 1947. Mr. Celler; January 28, 1951 (Judiciary) : 
To regulate the interception of communications in the interests of na- 
tional security and the safety of human life. (No action.) 
Copy of bill, exhibit 35. 


83d Congress 


S. 882. Mr. Wiley ; February 6, 1953 (Judiciary) : 

To authorize acquisition and interception of communications in interest 
of national security and defense. (No action.) 

Identical to H.R. 9929, 81st Congress. See exhibit 34. 

S. 2753. Mr. Potter; January 18, 1954 (Judiciary) : 

To allow admission of certain types of evidence in the Federal courts 
of the United States against defendants prosecuted for treason, espio- 
nage, and other crimes involving the national security. (No action.) 

Copy of bill, exhibit 38. 

S. 3229. Mr. McCarran; March 31, 1954 (Judiciary) : 

To prohibit wiretapping by any persons other than a duly authorized 
law enforcement officer engaged in the investigation of offenses involy- 
ing the internal security of the United States. (No action.) 

Copy of bill, exhibit 39. 

H.R. 408. Mr. Celler; January 3, 1953 (Judiciary) : 

To regulate the interception of communications in the interest of 
national security and the safety of human life. (No action.) 

Identical to H.R. 1947, 82d Congress. See exhibit 35. 

+i7. Mr, Keating; January 3, 1953 (Judiciary) : 

To authorize acquisition and interception of communications in interest 
of national security and defense. (2<o action.) 

Identical to H.R. 9929, 8ist Congress. See exhibit 34. 
H.R. 3552. Mr. Walter; February 26, 1953 (Judiciary. ) 

Authorizing acquisition and interception of communications in interest 
of national security. (No action.) 

Identical to H.R. 3563, 81st Congress. 


E.R 


See exhibit 30. 
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Copy of bill, exhibit 36. 
HR. 7107. Mr. Clardy ; January 11, 1954 (Judiciary) : 


To permit the use of certain evidence intercepted by Federal law en- 
forcement officers in the course of investigations in connection with the 
national security. 


Copy of bill, exhibit 37. 
HR. 8649. Mr. Keating; March 31, 1954 (Judiciary) : 


To authorize the admission into evidence in certain criminal proceedings 
of information intercepted in national security investigations, and for 
other purposes. 


(No action. ) 


HR. 5149. Mr. Reed of Illinois; May 12, 1953 (Judiciary) : 

To authorize the use in criminal proceedings in any court established 
py act of Congress of information intercepted in national security investi- 
(No action. ) 


Reported in House (H. Rept. 1461), April 1, 1954. 


Passed by House, April 8, 1954. 
Referred to Senate Committee on the Judiciary, April 14, 1954. 
Copy of bill as reported, exhibit 40. 


Copy of bill as passed by House, exhibit 41. 


H.R. 8799. Mr. Smith of Mississippi; April 12, 1954 (Interstate and Foreign 


Commerce) : 


To amend the Communications Act of 19384 to prohibit the interception 
of communications by persons other than public officers and employees in 
the exercise of their official duties. 


Copy of bill, exhibit 42. 
H.R. 9011. Mr. Celler; May 5, 1954 (Judiciary) : 


To amend title 18, United States Code, with respect to intercepted 
communications. 


Copy of bill, exhibit 43. 


sith Congress 


(No action. ) 


(No action. ) 


H.R. 76. Mr. Celler: January 5, 1955 (Judiciary) : 


To amend title 18, United States Code, with respect to intercepted com- 
munications. 
Identical to H.R. 9011, 88d Congress. 


(No action. ) 


See exhibit 43. 


H.R. 762. Mr. Forrester: January 5, 1955 (Judiciary) : 


To authorize the admission into evidence in certain criminal proceedings 
of information intercepted in national security investigations, and for 
other purposes. 

Substantially identical to H.R. 8649, 88d Congress, as passed by House. 


(No action. ) 


See exhibit 41. 
H.R. 867. Mr. Willis; January 5, 1955 (Judiciary) : 


To authorize the admission into evidence in certain criminal proceed- 
ings of information intercepted in national security investigations, and 
for other purposes. 

Substantially identical to H.R. 8649, 883d Congress, as passed by House. 


See exhibit 41. 


H.R. 4276. Mr. Smith of Mississippi; February 22, 1955 (Interstate and For- 
eign Commerce) : 

To amend the Communications Act of 1934 to prohibit the interception 
of communications by persons other than public officers and employees 
in the exercise of their official duties. 

Identical to H.R. 8799, 88d Congress. 


(No action. ) 


(No action. ) 


See exhibit 42. 


H.R. 4518. Mr. Celler; March 1, 1955 (Judiciary) : 


To prohibit wiretapping except by a court-authorized Federal officer 
engaged in the investigation of crimes against the security of the United 
(No action.) 


States. 


Copy of bill, exhibit 44. 


H.R. 4728. Mr. Curtis of Massachusetts; March 8, 1955 (Judiciary) : 
Making unauthorized wiretapping a criminal offense. 
Copy of bill, exhibit 435. 



















(No action. ) 
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H.R. 5096. Mr. Keating; March 21, 1955 (Judiciary) : 

To authorize the admission into evidence in certain criminal] Process 
ings of information intercepted in national security investigations, an 
for other purposes. 

Similar to H.R. 8649, 88d Congress, as passed by House. See exhibit 4) 

Note.—This bill contains provisions which would prohibit Wiretappiy 
unless authorized by sender or recipient or authorized Federal or gta, 
agent in accordance therewith. isis 


85th Congress 


S. 2418. Mr. Cotton; June 27, 1957 (Judiciary) : 

To authorize certain investigative officers of the United States, wiy 
the approval of the Attorney General, to intercept and disclose unde 
stated conditions wire and radio communications in the deteetion ani 
prosecution of offenses against the security of the United States, and fy 
other purposes. (No action. ) 

Identical to H.R. 377, 86th Congress, exhibit 51. 

S. 3013. Messrs. McClellan, Ives, Erwin, Mundt, Goldwater, and Curtis: 
uary 16,1958 (Interstate and Foreign Commerce) : 

To amend section 605 of the Communications Act of 1934 to authoriz: 
certain communications to be intercepted in compliance with State lay 
and for other purposes. (No action.) 

Copy of bill, exhibit 46. 

H.R. 104. Mr. Celler ; January 3, 1957 (Judiciary) : 

To prohibit wiretapping except by a court-authorized Federal officer 
engaged in the investigation of crimes against the security of the United 
States. No action. ) 

Identical to H.R. 70, 86th Congress, exhibit 50. 

H.R. 269. Mr. Keating; January 3, 1957 (Judiciary) : 

To authorize the admission into evidence in certain criminal proceedings 

‘f information intercepted in national] security investigations, and for other 


Jan 


nurposes No action. ) 
Identical to H.R. 5096, 84th Congress. See exhibit 41 and H.R. 5096 
note 
H.R. 1010. Mr. Willis; January 3, 1957 (Judiciary) : 
To authorize the admission into evidence in certain criminal proceed. 


ings of information intercepted in national security investigations,. and for 
other purposes. (No action.) 
Substantially the same as H.R. 8649, 838d Congress, as passed by House 
See exhibit 41. 
H.R. 8340. Mr. Hiestand; June 24, 1957 (Judiciary) : 
lo authorize certain investigative officers of the United States, with 


the approval of the Attorney General, to intercept and disclose under 
stated conditions wire and radio communications in the detection and 
prosecut f offenses against the security of the United States, and for 
other No action. ) 
2418, 85th Congress. See exhibit 51 
H.R Mr. Walter: August 19, 1957 (Un-American Activities) : 
I mend the Internal Security Act of 1950, and for other purposes 
CN n.) 
This bill contains a section which would add section 1916 to chapter 93 
if 18, United States Code. This section is substantially the same 
is S. 2418, Sth Congress. See exhibit 51. 
H.R. 99 ir. Walter; January 13, 1958 (Un-American Activities) : 
To amend the Internal Security Act of 1950, and for other purposes 
(No action. ) . 
Tt bill contains a section which would add section 1916 to title 18, 


United States Code. This section is substantially the same as §. 2418, 
S>th Congress. See exhibit 51. 
H.R. 10232. Mr. Forrester; January 23, 1958 (Judiciary) : 

To authorize the admission into evidence in certain criminal proceed: 
ings of information intercepted in national security investigations, and 
for other purposes. (No action.) 

Substantially the same as-H.R. 5096, 84th Congress. See exhibit 41 and 
H.R. 5096 note 
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HR. 12393. Mr. Keating; May 8, 1958 (Judiciary 
To authorize the interception of communications by certain invest 
tive agencies of the Government, to establish a procedure for the 
sion into evidence of information so obtained, and for other purposes 
Copy of bill, exhibit 47 
HR. 12394. Mr. Keating: May 8, 1958 (Judiciary) 
To amend chapter 223 of title 18 of the United States Code to per 
the introduction into evidence of certain communications intercepted by) 
State law enforcement officers, and for other purposes No actio 
Copy of bill, exhibit 48 
HR. 13842. Mr. Keating; August 21, 1995 (Judiciary 
To prohibit eavesdropping under certain circumstances, and for othe 
purposes No action, ) 
Copy of bill, exhibit 49 


eth Congress, 18t sessiol 


HR.70. Mr. C ler: January 7, 1959 ( Judiciary 


To prohibit wiretapping except by a court-authorized Federa ffic 
engaxre d in the nvestigation of crimes against the security of the Unit 
States. (No action. ) 


Copy attached, exhibit 50 
Identical to H.R. 104, 85th Congress 
HR. 377. Mr Hiestand: January 7, 1959 ( Judiciary ) 
To authorize certain investigative officers of the United States, with the 


approval of the Attorney General, to intercept and disclose under state 


state 
conditions wire and radio communications in the detection and prosecu 
tions of offenses against the security of the United States, and for otl 
purposes. | No action. ) 
Copy attached, exhibit 51 
Identical to S. 2418. Soth Congress 
H.R. 2232 Mr. Walter; January 12, 1959 (Un-American Activities 
. To amend the Internal Security Act of 1950, and for other purpose 
(No action 
Identical to H.R. 9937, 85th Congress. See exhibit 51 and H.R. 9937 
note 
§ 1292. Mr. Keating: March 5, 1959 (Judiciary) 
To prohibit eavesdropping under certain circumstances and fo he 


purposes No action 
Copy of bill, exhibit 52 


COMMITTEE HEARINGS 


Prior to January 38, 1935 


The Index of Congressional Committee Hearings prior to January 3, 1935, 
listed only one document pertaining to wiretapping, i.e., statement of Hon 
William D. Mitchell, Attorney General: House Committee on Expenditures 


the Executive Departments, February 19, 1931, 71ist Congress, 3d session 


léth Congress 
Wiretapping. investigation : 

The Senate Committee on Interstate and Foreign Commerce held hear 
ings during period May 21, 1940-February 15, 1941. on Senate Resolu 
tion 224 concerning wiretapping 

Wiretapping for national defense: 

The House Committee on the Judiciary held hearings on June 12, 1940 
on House Joint Resolution 553 concerning wiretapping for national 
defense. 

Mth Congress 
Wiretapping, authorization : 

The House Committee on the Judiciary held hearings during the period 
February 3-26, 1941, on H.R. 2266 and 3099 concerning authorization te 
intercept communications. 

Wiretapping, authorization in the prosecution of the war: 

The House Committee on the Judiciary held hearings on February 18 

and March 24, 1942, on House Joint Resolutions 283 and 304 authorizing 


wiretapping in the prosecution of war 
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Sid Congress 


Wiretapping, admit as evidence in criminal cases involving national Security 

The House Committee on the Judiciary held hearings during 4, 

period May 4-July &, 1953, on H.R. 408, 477, 3552, and 5149, authoriziz, 

the admission of evidence obtained by wiretapping in criminal Ase 
involving national security. 

The Senate Committee on the Judiciary held hearings during the Deriog 
April 20-May 12, 1954, on S. 832, 2753, 3229, and H.R. 8649 authorizing 
the admission of evidence obtained by wiretapping in criminal cages ;, 
volving national security. = 

x pth Congre 8&8 
Wiretapping, prohibit except in certain cases: 

The House Committee on the Judiciary held hearings during the Dericg 
March 23-June 1, 1955, on H.R. 762, 867, 4518, 4728, and 5096, prohibiting 
except in certain cases, wiretapping. 

85th Congress 
Wiretapping—Eavesdropping in relation to Constitution : 

The Senate Committee on the Judiciary * held hearings on May 20, 1958 
on Senate Resolution 234, relating to eavesdropping in relation to the 
Constitution. 

General : 

Numerous hearings on general legislation concerning wire and radi, | 
communications have been held by both the House Committee on Inter. 
state and Foreign Commerce and the Senate Committee on Interstate 
Commerce. 

ALBERT M. PERRY, Legal Digester, 


EXHIBIT 1 


65TH CONGRESS, ) 
2p BESSION H.R. 12898. 


IN THE HOUSE OF REPRENTATIVES. 
SEPTEMBER 7, 1918. 


Mr. Moon introduced the following bill: which was referred to the Committee on 
the Post Office and Post Roads and ordered to be printed. 


A BILL 


Providing for the protection of the users of the telephone and telegraph service 
and the properties and funds belonging thereto during Government operation 
and control. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That whoever during the period of govern- 
mental operation and control of the telephone and telegraph systems of the 
United States shall, without authority and without the knowledge and consent of 
the other users thereof, tap any telegraph or telephone line, or willfully interferes 
with the operation of such telephone and telegraph systems or with the transmis: 
sion of any telephone, telegraph, or radiotelegraph message, or with the delivery 
of any telephone, telegraph, or radiotelegraph message, or with the delivery of 
any such message, or, whoever being employed in any such telephone or telegraph 
service shall divulge the contents of any such telephone, telegraph, or radio- 
telegraph message to any person, unless duly authorized to receive the same, 
shall be fined not exceeding $1,000 or imprisonment for not less than one year, 
or both: Provided, That during such period of operation and control by the 
Government all statutes and penalties thereunder relating to offenses against the 
properties of the United States or in use by the Post Office Department, or the 
embezzlement, conversion, improper handling, unlawful retention, use, or dis- 
posal of postal and money-order funds are hereby made applicable to the tele 
phone and telegraph systems. 


1 Constitutional Rights Subcommittee. 
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EXHIBIT 2 
{PusBLic, No. 230.] 


CuaP. 197.—An Act Providing for the protection of the users of the telephone and ie 

aph service and the properties and funds belonging thereto during Government operation 
and control. 

Be it enacted by the Senate and House of Representatives of the United 
states of America in Congress assembled, That whoever during the period of 
governmental operation of the telephone and telegraph systems of the United 
States by the Postmaster General, under the Act of Congress approved July 
sixteenth, nineteen hundred and eighteen, and the proclamation of the President 
dated July twenty-second, nineteen hundred and eighteen, shall, without authority 
and without the knowledge and consent of the other users thereof, except as may 
be necessary for operation of the service, tap any telegraph or telephone line, 
or willfully interfere with the operation of such telephone and telegraph systems 
or with the transmission of any telephone or telegraph message, or with the 
delivery of any such message, or whoever being employed in any such telephone 
or telegraph service shall divulge the contents of any such telephone or telegraph 
message to any person not duly authorized or entitled to receive the same, shall 
be fined not exceeding $1,000 or imprisoned for not more than one year, or both. 

Sec. 2. That whoever shall steal, purloin, embezzle, or without authority 
destroy any money, property, record, voucher, or valuable thing whatever of 
the moneys, goods, chattels, records, or property of any telephone or telegraph 
system operated by the Postmaster General under the Act of Congress approved 
July sixteenth, nineteen hundred and eighteen, and the proclamation of the 
President dated July twenty-second, nineteen hundred and eighteen, shall be 
fined not more than $5,000 or imprisoned not more than five years, or both. 

Sec. 3. That whoever shall receive, conceal, or aid in concealing, or shall have 
or retain in his possession with intent to convert to his own use or gain any 
money, property, record, voucher, or valuable thing whatever of the moneys, 
goods, chattels, records, or property of any telephone or telegraph system 
operated by the Postmaster General under the Act of Congress approved July 
sixteenth, nineteen hundred and eighteen, and the proclamation of the President 
dated July twenty-second, nineteen hundred and eighteen, which has been em- 
bezzled, stolen, or purloined by any other person, knowing the same to be 
embezzled, stolen, or purloined, shall be fined not more than $1,000 or imprisoned 
not more than five years, or both, and such person may be tried either before 
or after the conviction of the principal defendant. 

Sec. 4. That whoever shall forcibly break into, or attempt to break into, any 
telephone or telegraph office, or any building used in whole or in part as such 
telephone or telegraph office, of any telephone or telegraph system operated by 
the Postmaster General under the Act of Congress approved July sixteenth, 
nineteen hundred and eighteen, and the proclamation of the President dated 
July twenty-second, nineteen hundred and eighteen, with intent to commit in 
such telephone or telegraph office or building, or part thereof so used, any 
larceny or other depredation, shall be fined not more than $1,000 or imprisoned 
not more than five years, or both. 

Sec. 5. That whoever shall assault any person having lawful charge, control, 
or custody of any money or property of any telephone or telegraph system 
operated by the Postmaster General under the Act of Congress dated July 
sixteenth, nineteen hundred and eighteen, and the proclamation of the President 
dated July twenty-second, nineteen hundred and eighteen, with intent to rob, 
steal, or purloin such money or property, or any part thereof, or shall rob any such 
person of such money or property, or any part thereof, shall be imprisoned not 
more than five years; and if in the effecting or attempting to effect such robbery, 
he shall wound such person having custody of the money or property, or put 
his life in danger by the use of a dangerous weapon, shall be imprisoned not 
more than ten years. 

Approved, October 29, 1918. 


45495 O—60—pt. 4- 6 
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EXHIBIT 3 
H. Rept. No. 800, 65th Cong., 2d ses 


PROTECTION OF THE TELEPHONE AND TELEGRAPH SERVICE 


R e¢ >the H ( ¢ ( (le © printed 
I M e Comn iittec the Post Office and Post Roads, submitted the 
ry th 
? Pay | 
I ( iny H.R. 12976.] 
T) (-ommiuttee o1 he Post Office and Post Roads having had under consid 
the H.R. 12976, by reference from the House, report the bill back to 
Hy a 1 h 7 1; mmendation that it pass without amendment 
| ‘ Tr ¢ ] v the Post Office Department for the protec. 
f the ( err ant nda ti nropert of the telephone and telegy ph COm- 
nies while nder governmental control, under the act of Congress approved 
July 16, 1918, and the proclamation of the President made thereunder on July 99 
1OHT . — 
Tt g , ( ni; of a *& afes oft ¢ Irse iff rad Soy} Qo protection t 
these pronertie the Stat, ut the Federal statutes do not afford adequate 
| ect ft f edation and crime on property of this character It has been 
7 ned . ) me specifie legislation for its protection during the period 
entioned, it | s the title of the property still remains in the telephone 
d telegraph cor nies, but the use, possession, and control of the same is in 
in 
(,overnn t t ted State rhe title eing thus separated from 
Ee] © , t e tt of recaution and protection to 
} ; ¢ ny ’ hle rn the ictic« of persons 
2 zlineg f f ls or property f he col panies er 
[ (y eT) é } e fT I 1 telegrapl Vsten t? nde rover! 
g y \- 
ne i pe! 
hxH t 
é ( yn t < 
2D ssro ». } -?+t 
IN THE SENATE OF THE UNITED STATES 
5 EMI 20, 1918 
Mr. BANKHEAD int luced the following bill; which was read twice and referred 
» the Committee on Post Offices and Post Roads 
\ BILL 
Providing for the protection of the users of the telephone and telegraph service 
and the properties and funds belonging thereto during governmental opera- 
tion and control 
Be it enacted by the Senate and House Representatives of the United States 
f America in ¢ isscmbled, That whoever during the period of govern- 
mental operatiol the telephone and telegraph systems of the United States 
y the Postmaster General under the proclamation of the President dated July 
wenty-second, nineteen hundred and eighteen, shall, without authority and with- 
ut the knowledge and nsent of the other users thereof, except as may be 
ecessary for operation of the service, tap any telegraph or telephone line, or 
willfully interfere with the operation of such telephone and telegraph systems 
with the transmis 1 of any telephone or telegraph message, or with the 
ery if ige, or, Whoever being employed in any such 
ephone service sl ge the content if any such telephone or telegraph 
y zed or entitled to receive the same, shall 
ne t iy ny} ent for not eS than one year, 
both 
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dated July twenty-second, nineteen hundred 1 eighteer hall be fined 
more than $5,000 or imprisoned ore than five years, or both 

Sec. 3. That whoever shall receive, conceal, or aid it meealing, or shall hav 
or retain in his possession wit] ent to nvert to | wn use or gain at 
money, property, record, voucher r valuable thing whatevse f the evs 
goods, chattels, records, or proj ty of any telephone or telegraph syst — 
by the Postmaster General unde ie proclamation of President dated Jul 
twenty-second, nineteen | lred nd eightee h has ther fore bee 


embezzled, stolen, or purloined by ny other person, knowing the same to he 
embezzled, stolen, or purloined 


kX HIBIT 5 


Sec, 14. NO person receiving Or assisting in receiving any radio communica- 


tion shall divulge O! publish Like tents, substance, purport, elect, or meat y 
thereof except through authorized channels of transmission or reception to an) 
person Other than the addressee, his agent, or-attorney, or to a telephone, tele 
graph, cable, or radio station employed or authorized to forward such radio 
ommunicatii to its destil i oO proper accounting or distributing officers 
of the various mn t enters over which the radio communication may 
be passed : i ship under whom he is serving response 
a subpa dt 1 court of competent jurisdiction, or on demand of 
ther lawful hority; and no person not being authorized by the sender shall 
ntercep ge and divulge or publish the contents, substance, purport 
effect, Or 1 g of such tercepted message to any person; and » perse 
not being entitled thereto shall receive or assist in receiving any radio I 
munication and use the same or any information therein contained for his 
wn benefit or for the benefit of another not entitled thereto ind no person 


having received such intercepted radio communication or having become ac 


quainted with the contents, substance, purport, effect, or meaning of the sai 

or any part thereof, knowing that such information was so obtained, shall divulge 
r publish the ontents, Substance purport, effect, or meaning f the Same o 
any part thereof, or nse the same or any information therein contained for his 
own benefit or for the benefit of another not entitled thereto: Provided, That 
this section shall not apply to the receiving, divulging, publishing, or utilizing 
the contents of any radio communication broadcasted or transmitted by ama 
teurs or others for the use of the general public or relating to ships in distress 


EXHIBIT 6 


Sec. 27. No person receiving or assisting in receiving any radio communication 
shall divulge or publish the contents, substance, purport, effect, or meaning 
thereof except through authorized channels of transmission or reception to any 
person other than the addressee, his agent, or attorney, or to a te lephone, tele 
graph, cable, or radio station employed or authorized to forward such radio com 
munication to its destination, or to proper accounting or distributing officers of 
the various communicating centers over which the radio communication may be 
passed, or to the master of a ship under whom he is serving, or in response to a 
subpeena issued by a court of competent jurisdiction, or on demand of other law- 
ful authority ; and no person being authorized by the sender shall intercept any 
message and divulge or publish the contents. substance, purport, effect, or 
meaning of such intercepted message to any person: and no person not being 
entitled thereto shall receive or assist in receiving any radio communication and 
use the same or any information therein contained for his own benefit or for the 
benefit of another not entitled thereto: and no person having received such in 
terecepted radio communication or having become acquainted with the contents 
substance, purport, effect, or meaning of the same or any part thereof, knowing 
that such information was so obtained, shall divulge or publish the contents, 
substance, purport, effect, or meaning of the name or any part thereof, or use 
the same or any information therein contained for his own benefit or for the 
benefit of another not entitled theret Provided, That this section shall not 
apply to the receiving, divulging, publishing. or utilizing the contents of any 
radio communication broadeasted or transmitted hy amateurs or others for the 
use of the general public or relating to ships in distress 
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let Session ; No. 404 
aa a RR 


REGULATION OF RADIO COMMUNICATIONS 





Fesrvarr 27, 1926.—Committed to the Committee of the Whole House on the 
. state of the Union and ordered to be printed 





Mr. Scott, from the Committee on the Merchant Marine and 
Fisheries, submitted the following 


REPORT 
[To accompany H. R. 9108 


The Committee on the Merchant Marine and Fisheries, to which 
was referred H. R. 9108, having considered the same, report the bill 
to the House with the recommendation that it do pass. 

H. R. 9108 represents your committee’s deliberative efforts, after 
extended hearings, in its consideration of H. R. 5589. 

The only present —— control and regulation of this 
rapidly increasing and changing industry is contained in the radio 
law of 1912. The inadequacy of such law is admitted and the neces- 
sity for affirmative legislation is d by Government departments 
the radio industry, the amateur radio operators, and the millions o 
listeners. 

Your committee has endeavored to secure the best obtainable in- 
formation on the subject that it might formulate legislation which 
will protect the rights of the public and the art itself and yet possess 
sufficient flexibility as not to stifle scientific investigation and the 
intelligent expansion of the art. 

The proposed legislation attempts to broaden the radio law of 
1912 to the extent of our profit from experience. In the last analysis 
this must be the criterion, that laws may exercise such restraint and 
regulation as to insure general equity and justice. 

he bill now offered by your committee ape ga 

To retain in the Secretary of Commerce the authority to issue 
licenses for radio broadcasting. 

(a) To classify stations and operators. 

(b) To prescribe the nature of service to be rendered. 

(c) To assign wave lengths and frequencies and the time during 
whych stations may operate. . 

(d) To determine the location of stations, 
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(e) To regulate the purity and sharpness of emissions and the ap- 

paratus used. fs 
To establish areas to be served by any station. 

® To make inspections of stations and apparatus used. 

(h) To make regulations consistent with law to prevent inter- 
ference between stations. 

In time of war, or a national emergency, the President is author- 
ized to commandeer the stations and equipment. 

As to radio stations of the United States Government the President 
js given control except when such stations are engaged in other 
than Government business, during which period they shall be subject 
to the regulations designed to prevent interference. 

Prohibits transfer of license to aliens and prohibits any transfer 
of license except by written permission of Secretary of Commerce. 

Requires that licenses, wave lengths, frequencies, and zones shall 
be distributed equitably. 

Term of license or renewals shall not exceed five years. 

A license or renewal shall not hereafter be granted to applicant 
who oor been convicted in Federal court of engaging in unlawful 
monopoly. 

Applications for licenses shall be in writing, signed by applicant, 
containing such statement of facts as may be required by regulations 
prescribed by Secretary of Commerce, and such requirement may be 
exercised during the term of any license. 

License in form determined by Secretary of Commerce shall con- 
tain conditions that the license, the rights thereunder, the owner- 
ship or management, shall not be transferred contrary to provisions 
of this act. 

Secretary of Commerce may revoke licenses for false statements 
made or statements justifying refusal to issue license, or for failure 
to operate in accordance with license and the rules and regulations 
governing operation, or when the Interstate Commerce Commission 
or othior authorized Federal body shall certify that licensee has failed 
to furnish reasonable facilities or has made unjust or unreasonable 
charges. Such revocation shall become effective in 30 days, after 
written notice, unless modified or revoked by the Secretary of Com- 
merce after prescribed hearing thereon. 

If in any action for unlawful restraints, monopolies, combinations, 
etc., the licensee is found guilty the court may, in addition to other 
penalties, revoke the license; the right of usual appeal or review is 


granted. 

If application is refused or license revoked by Secretary of Com- 
merce, appeal lies, within 20 days, to the court of ap , District 
of Columbia, on written notice outlining reason for such appeal. 

Prior to filing such appeal, certified copy thereof shall mp 
on Secretary of Commerce, who, within 20 days after the filing of 
such appeal, shall furnish the court with the original or certified sopics 
of all papers and evidence in connection theréwith, together with a 
full statement of the reasons for the Secretary’s decision. Within 
20 days after the filing of the statement of the Secretary of Com- 
merce either party may give notice to the court of desire to take 
additional evidence, which notice shall be sworn petition outlining 
nature and character of such desired evidence which the court may 
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order taken. At the earliest convenient time the court shall hear 
such appeal as outlined and enter judgment. 

It is declared unlawful to transmit within the United States, op 
its possessions, or to bring, or cause to be brought from any foreign 
country, any radio tubes, apparatus, etc., upon which there is an 
contract, agreement, etc., the purpose of which is to fix the price at 
which such commodity may be resold or to restrict or prohibit the 
parties by whom or the purpose for which such commodity shall be 
used 


That no person, firm, company, or corporation engaging directly 
or indirectly in the transmission or reception of radio communics- 
tions for hire within the United States, or its possessions, or between 
any point therein and any foreign country shall directly or indirectly 
acquire, own, control, or operate, or have any direct or indirect 
interest in the physical a of any cable, wire, telegraph, or 
telephone lines operating within the United States and its possessions, 
or between any point therein and any foreign country if the purpose 
or effect thereof may be to substantially lessen competition or restrain 
commerce or unlawfully create a monopoly in any line of commerce, 

That no person, firm, company, or corporation engaging directly 
or indirectly in the business of transmitting or recei for hire 
messages by cable, wire, telegraph, or telephone within the United 
States and its possessions or between any point therein and any 
foreign country shall directly or indirectly own, control or operate, or 
have any direct or indirect interest in the physical properties of, any 
station, apparatus or system for transmitting or receiving radio 


communications within the United States and its 10Ns, or 
between any point therein and aay eee country— il in either case 
the purpose or effect thereof may be to substantially lessen competi- 


tion or restrain commerce or unlawfully create a monopoly in any 
line of commerce. 

It requires that all matter broadcast, for which money or valuable 
consideration is paid shall be announced as paid for or furnished by 
the person who furnishes or pays for the same. Its purpose is to 
make sure that advertising shall not be hidden from the listener. 

It also provides that ae in stations requiring a license shall 
themselves be licensed. It is important for may reasons that those 
engaged in the actual operation of transmitting apparatus should be 
skillful in the art. This is especially necessary in the case of those 
operating stations upon vessels at sea who have a heavy responsi- 
bility with respect to the safety of the vessel and the lives of passen- 
gers and crew. Provision is made for special licenses and for tem- 
porary licenses to students and instructors and to those conducting 
experiments for the development of the science. The section author 
izes in appropriate cases the suspension or the revocation of an 
operator’s license. 

It further provides that no license shall be given for the operation 
of a station the construction of which is or is continued after 
the act takes effect, unless a permit for such construction has. been 
granted. Such a construction permit is not required for Govern- 
ment stations, amateur stations, stations upon mobile vessels, on 
railroad rolling stock, or aircraft. The hill provides that where a 
construction permit has been granted, that a license for the operation 
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of the station shall follow, if the conditions upon which the construc- 
tion permit was granted have been met, and if no circumstance has 
arisen Which would make the operation of the station against the 
ublic interest. The committee believes that this section of the bill 
is a proper check upon unwise and undesirable development. It con- 
forms with general practice in the States with respect to the neces- 
sity for securing some preliminary authority before the construction 
of a public utility is — —_ 

The bill creates within the United States five zones of approxi- 
mately equal population. It also creates a Federal radio commission 
of five members, each of the five zones being represented thereon. 
The commission is to be bipartisan in character. The members 
thereof are to be appointed by the President, with the advice and 
consent of the Senate, and the term of office is fixed at seven vears. 
The commissioners are to receive compensation at the rate of $25 
er day and actual expenses for each day’s attendance at sessions of 
the commission and while traveling to and from such sessions, but 
not to exceed 120 days’ pay in any calendar year. 

The Secretary of Commerce is authorized to refer to this commis- 
sion any matter the determination of which is vested in him under 
the terms of the act, and an appeal to the commission is given to any 
person interested in or aggrieved by any decision of the Secretary. 
Appeals or references are heard by the commission de novo. An 
appeal from the decision of the commission to the Court of Appeals 
of the District of Columbia is also given, and the method for perfect- 
ing and ee such appeals is prescribed. The committee felt 
that there should be some check upon the possibility of arbitrary 
and ill-considered action by any Secretary of Commerce. It felt that 
the right of appeal to the courts should be accorded, but it believed 
that by the creation of such a commission many controversies might 
he settled without recourse to litigation in the courts. It believed, 
too, that a commission representative of all sections of the country 
might reasonably be expected to deal with some questions with a 
fuller understanding than a court located within the District of 
Columbia. It believed also that this intermediate appeal world 
ely greatly facilitate the disposition of controversial matters. 

‘he expense involved would not in any event be large and it would 
at all times be subject to congressione! check. 

Provision is made to eliminate interference with ship communi- 
cations and especially with communications from ships in distress. 

The bill also secks to protect messages and the contents thereof 
against reception and use by unauthorized persons. ‘The section is a 
redraft of » provision of existing law. It seems to the committee a 
ox and a necessary provision. . 

The bill forbids the transmission of false or fraudulent communi- 
cations, signals of distress, or signals of ony kind. 

The remainder of the bill defines the legal definition of radiocom- 
niunication; provides penalties for violation of the régulations, of the 
act itself, or of any international convention of which the United 
States is a party. It provides a place where offenders may be tried 
ani exempts from the act the Philippine Islands and the Canal Zone, 
and, in the other Territories or possessions of the United States, 
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allows the Secretary of Commerce to desi 


: gnate a Government em. | 
»loyee, on duty in such territory 


or possession, to administ 
It repeals all the laws in conflict with this act but 
accrued rights, suits or proceedings jp 
i ties, penalties, etc., incurred 
the taking effect of this act may be prosecuted as if this act 
rovision of the act is held invalid the remainde; 
e affected thereby. The act shall take effec 


shall not effect any acts done 
any civil cause and all liabi 


of the act shall not 
60 days from the date 
In the tore ing an attempt 


as been made to summarize th 
purposes of the bill. 


It is impossible in such a digest to out 
minor details essential to the workability of the law. 

was to give the membership of the House a picture of 
legislation in the hope that it might expedite the study of t 
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MINORITY VIEWS 


With the exception of a few minor amendments the last radio 
legislation was enacted August 13, 1912. Since that time, and par- 
ticularly within the past few years, there has been a marvelous 
development and growth of wireless communication. In fact, no 
other art or industry has ever experienced such a tremendous growth 
in so short a time. In addition to the thousands of amateur, ship, 
oint to point, and transoceanic transmitting stations, there are 
536 broadcasting stations in the United States, comprising two-thirds 
of those in the entire world; and there are hundreds of 
applications for new broadcasting licenses, and several applications 
arriving daily. Miullions of our citizens in all sections and in every 
walk of life have receiving sets, and their number is growing at a rapid 
rate. It is estimated that $150,000,000 was expended for radio 
apparatus in the United States during last year. _ 

rhe future possibilities and potentialities of wireless communica- 
tion, from a commercial, educational, social, and political stand- 
point are inconceivable. Its power for good or evil can not be over- 
estimated. 

Additional legislation is imperative, but it should be legislation 
adequately and efficiently dealing with the situation. 

I approve most of the provisions of H. R. 9108, but, in my opinion, 
the bill as it stands does not adequately and effectively meet the re- 
quirements. Therefore, the bill should be amended and supple- 
mented. 

During the past several years various bills for radio regulation 
have been introduced and referred to the Committee on the Mer- 
chant Marine and Fisheries. Numerous hearings have been held 
by that committee at which numerous Government officials and 
representatives of the different branches of the radio industry have 
appeared and expressed their views. The committee and the sub- 
committee on radio have given careful and extensive consideration 
to the subject. The time has arrived when we can and should deal 
with the subject intelligently and effectively. The time for emer- 
gency and make-shift proposals has passed. 

In my opinion the pending bill should be amended and supple- 
mented in the manner and for the reasons hereinafter indicated. 


HISTORY OF EFFORTS TO ENACT RADIO LEGISLATION, SIXTY-SEVENTH 
CONGRESS 


During the last session of the Sixty-seventh Congress the Mer- 
chant Marine and Fisheries Committee reported H. R. 13773, to 
amend an act to regulate radio communication, approved August 13, 
1912, and for other purposes. The committee report accompanying 
this bill, which was submitted for the committee by Mr. White of 
Maine, the author of the bill, was filed January 16, 1923. 
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patents; (b) contracts, leases, or agreements in whatsoever form the same may be 
or practices, the purpose, tendency, or effect of which is to control or restrict the 
manufacture, sale resale, or use within the United States of such radio apparatus 
or to control or fix the price therefor; (c) contracts, leases, or agreements in what- 
ever form the same may be, or practices the purpose, tendency, or effect of 
which is to give exclusive rights or special privileges {n the reception and trans- 
mission in interstate and/or foreign commerce of messages by radio; and (d) such 
other facts, as in the opinion of the commission, may aid the House of Repre- 
sentatives in Gete rmining whether, in the foregoing Sy hey or otherwise on this 
or related subjects, the antitrust statutes f the United States have been or now 
are being violated by any person, company, or corporation s thject to the juris- 
diction of the | i Stat h other facts a the nion of the com- 


; 


mission may Sid the House in determining what further legisiation may be 
advisable 

The Committee on the Merchant Marine and Fisheries unani- 
mously reported said resolution to the House February 22, 1923, 


accompanied by the following report: 


fo accompany H. Res 548.) 


The Committee the Merchant Marine and Fisheries, having considered 
House Resolution 548, reports the same to the House without amendment, with 
the recommenaation a I resol ( De passed A he members of the com- 
mittee are Unanimous in their approy »f the resol ition . 

The House recently pa House bill 13773. In the preparation of that bill 
the members « ou )1 ttee f strained to limit its scope because of a 

; of accurate information on certs ant phases of the general subject 
ac inforn ~ 7 
of radio That bill, therefore, d y wi those matters concerning which 
we were advised and upon which we deemed it vita! that there should be prompt 
action DY Une TCongTce ; 

It is a matter of corm issertion that the development of the art, its use, and 
enjoyment being haniy la t i through the acquisition by 2 few 
closely affiliated inte bask uc patents, and that the intent and effect 

he practices of these interests is to establish a monopoly in radio instruments 
I 1 pol) ' 
and parts thereof it is charged that agrcements have been entered into between 


manufacturers and dealers in radio apparatus the purpose and effect of which is 
to eliminate competition, to restrict the sale, and to unwarrantably maintain 


the price of instru Lt t pa T ( ider record of contracts 
or agreements made which purport to give exclusive rights in the transmission 
reception, and exchange of radio m izes, with t esult that no competition 
in service is possible e localities covert h contracts 

You committee feels that an inve Ligat should be made to ascertain the 
facts in connection with the matters specifically suggested and more generally 
covered by the reporte huitic We desire to know the truth We must 
have this formation in te tis rselves whether unlawful agree 
nents have been tered into, whe inlawful practices | been and are 
being engaged in, and to guide us in framing legislation t nsideration 
of the House The Members of this House must have the facts hey are to 


legislate advisedly in the public interest on this subject 


This resolution was called up by Mr. Edmonds under a unanimous 
consent request and adopted by the House without Opposition 


March 3, 192 
REPORT OF THE FEDERAL TRADE COMMISSION 


The Federal Irnde Commussion conducted the investigation and 
made its report December 1, 1923, in accordance with said resolution 


This report on the radio industry, together with the appendix, con- 
he a ! | f,,1) ' ‘ } 
tains 347 printed pipe 4 respet tfully urge Membe rs f the House 


to read said report. 
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In the letter submitting said report to the Speaker of the House y| 
Representatives the Federal e Commission made the followig 
explanation: 


The commission submits no conclusions in this report as to whether the fay, 
disclosed constitute a violation of the antitrust laws, as the House resolution undy 
which the report was prepared called ay for the facte and data ‘‘as in the opinig 
of thé commission may aid the House of Representatives in determining w 
* * * the antitrust statutes of the United States have been, or now are, 
violated * * *; and such other facts as in the opinion of the commission my 
aid the House in determining what further legislation may be advisable.” 


} 


COMPLAINT OF FEDERAL TRADE COMMISSION 


However, the Federal Trade Commission, upon its own moti, 
filed a complaint against the General Electric Co., the Americy, 


Telephone & Telegraph Co., the Western Electric Co. (Inc.), Weg, ' 


inghouse Electric & Manufacturing Co., the International Radi 
Telegraph Co., the United Fruit Co., Wireless Specialty Apparaty 
Co., and Radio Corporation of America. 


A copy of said complaint is herewith filed as appendix to the 
minority views. 


With respect to this complaint, the Federal Trade Commission 
made the following statement: 


FeperaL Trape Commission, 
Washington, January 28, 1984. 

Monopoly in radio apparatus and communication, both domestic and tran, 
oceanic, is charged in a a issued by the Federal Trade Commission to 
day. Efforts to perpetuate the present control beyond the life of existing pateny 
is likewise charged. 

Radio Corporation of America, General Electric Co., American Telephon 
& Telegraph Co., Western Electric Co. (Inc.), Westinghouse Electric & Man. 
facturing Co., the International Radio Telegraph Co., United Fruit Co., and 
Wireless Specialty Apparatus Co., are named as respondents and are alleged to 
oo violated the law against unfair competition in trade to the prejudice of th 

ublic. 

. In the language of the complaint ‘‘the respondents have combined and con 
spired for the oe and with the effect of restraining competition and creating 
a monopoly in the manufacture, purchase, and sale in interstate commerce, 
of radio devices and apparatus, onl other electrical devices and apparatus, and 
in domestic and transoceanic radio communication and broadcasting.” 

To attain the present control alleged, the complaint recites that the respond- 
ents (1) acquired collectively patents covering all devices used in all branches of 
the art of radio, and pooled these rights to manufacture, use, and sell radio 
devices, and then allotted certain of the rights exclusively to certain respondents; 
(2) granted to the Radio Corporation of America the exclusive right to sell the 
devices controlled and required the radio corporation to restrict its purchases 
to vertain respondents; (3) restricted the competition of certain respondents in 
the fields occupied by other respondents; (4) attempted to restrict the use of 
apparatus in the radio art manufactured and sold under patents controlled by 
the respondents; (5) acquired existing essential equipment for transoceanic 
communication and refused to supply to others necessary equipment for such 
communication; and also excluding others from the trangoceanic field by prel- 
erential contracts. 

From the series of contracts referred to in the complaint it appears that the 
Radio Corporation of America has the right to use and sell under patents of the 
various respondents which relate to the radio art. It has also given to various 
respondents the right to manufacture under these patents. Thus there has been 
combined in the hands of these corporations patents covering the vital improve 
ments in the vacuum tube used in long-distance communications and other 
important patents or inventions in radio which supplement this central device. 
Approximately 2,000 patents are involved. 

The report of the Federal Trade Commission on the radio industry stated that 
the gross income of the Radio Corporation in 1922 was $14,830,856.76, and that 
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| tty capital stock on December 31, 1922, was $33,440,083.56. The holdings of 
the several respondents in the Radio Corporation of America are given as fol- 


lows: 






General Rlectric CO........-0--200-----2aconenecnnnsenccnsencsesnceeseressscees 1, 878, 000 
Cael Ee hectic  PRODUIIIITONG O60. ccckccnccadeccvcccencosduddubsceeees 1, 00, G00 
American Telephone & Telegraph Co... ......-.----eceeeeeeneeenceneeeneeneee| $00,000 |......... a 
Paited Fruit Co. .....-.---------nnnne en nnn ee nnnenneneeneneneeenenaneneennaeees 160, 


urther stated that up until 1922 the Radio Corporation had an absolute 
on in the manufacture of vacuum tubes and for the first nine months of 
1923 sold 5,509,487 tubes. During the same period the only other concern 
having the right to make and sell tubes sold 94,100 tubes. 
In the communication field, while the Radio Corporation has some competi- 


tion in the ship-to-shore communication, it has # practical monopoly in trans- 


oceanic service. It controls all the high-power stations in this country except 
those owned by the United States Government. Agreements of an exclusive 
character have been entered into with the following countries, or with other 
concerns in control of the situation in those countries, namely, Norway Germany, 
France, Poland, Sweden, Netherlands, South America, Japan, and China. Ar- 

ents have also been made with the land telegraph companies in this 
country whereby messages will be received at the offices of the Western Union 
and Postal Tele = Cos. 

A summary of the contracts ‘between the respondents as recited in the com- 
plaint is: First, the organization of the Radio Corporation of America in 1919 
under the supervision of the General Electric Co., which ee, received large 
holdings in the stock of the Radio Corporation for capital supplied and for its 
service in connection with the acquisition of the American Marconi Co. An 
agreement entered into between these companies granted to the Radio Corpora- 
tion an exclusive license to use and sell orencsns under patents of the General 
Electric Co. until 1945; and the Radio Corporation granted to the General 
Electric Co. the exclusive right to sell through the Radio Corporation of America 
only, the corporation agreeing to a from the General Electric Co. all 
radio devices which the General Electric Co. could supply. Su uently this 
arrangement was extended to include the Westinghouse Electric & Manufac- 
turing Co., the business of the Radio Corporation being apportioned between 
the General Electric Co. and the Westinghouse Co., 60 per cent to the General 
Electric and 40 per cent to the Westinghouse Co. 

Meanwhile, in July, 1920, the General Electric Co. and the American Tele- 
phone & Telegraph Co. made an arrangement for mutual licensing on radio 
patents owned by each and oe for traffic relations. The terms of this 

ent were extended to the Radio Corporation of America and the Western 
tric Co. and thereafter to the Westinghouse Co. 

The Radio Corporation in March, 1921, made an agreement with the United 
Fruit Co., which operated a number of long-distance radio stations in Central 
and South America, by which licenses under radio patents of the Radio —— 
ration and of the United Fruit Co. and its subsidiary, the Wireless Specialty 
Apparatus Co., were exchanged, and arrangements made for the exchange of 
traffic facilities, and the definition of their respective fields adopted between the 
Radio Corporation and the United Fruit Co. Provisions of the ents 
between the Radio Corporation of America, the General Electric Co., Ameri- 
can Telephone & Telegraph Co., and the Western Electric Co. were extended to 
the United Fruit Co. 


While motions made by the respondents have been overruled and 
some evidence taken, yet there has not been a final adjudication 
upon this complaint. 

With respect to the respondents, it may be noted that the Western 
Electric Co. (Inc.) is a subsidiary of the American Telephone & 
Telegraph Co., the International Radio Telegraph Co. is a subsidiary 
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of the Wéstinghouse Electric & Manufacturing Co., and the Win, | 


less Specialty Apparatus Co. is a subsidiary of the United Fruit (, 
According to stock-exchange quotations, the market value of th 


stock of the said five parent companies against whom said cop, | 


plaint was filed amounts to about $2,500,000,000. 
EFFECT .OF THE RADIO MONOPOLY 


According to the complaint of the Federal Trade Commission 
and, as clearly shown by the admitted written contracts between said 
various parties, copies of which may be found in the appendix to the 
Federal Trade Commission report, these parties have already firmly 
established monopolies in the field of manufacture, sale and use of 
apparatus for wire and wireless telephony, wire and wireless teleg. 
raphy, and wireless broadcasting. The more offensive provisions of 
the contracts are— 


(a) Those for the pooling of all patents of all the parties for all 


wire and wireless — evices, for all wire and wireless telephone , 


devices, as well as for radio devices of whatsoever kind and for 
whatsoever use, for a period fixed or arranged to terminate in 1945, 

(b) Those giving to different members of the combination a mo- 

nopoly in one or more of the fields and containing covenants of all the 
parties to the contract not to compete or aid others to compete in 
such fields and to prevent such competition by others. 
(c) Those providing for a representation of all the members in 
the purchase of patents by any member; and for the requirement 
by all the members that employees should assign their inventions and 
patents to their employer. 

The effect of this combination upon the public is in part disclosed 
by a reference to a few of the many monopolistic features: 

The public service system of the Telephone Co. is protected from 
radio competition. 

With relatively unimportant exceptions, the monopoly of manu 
facturing radio devices is secured to the General Electric and to the 
Westinghouse Cos. 

With relatively unimportant exceptions, the Radio Corporation 
has no right to manufacture radio devices, and while it has the 
monopoly, with relatively unimportant exceptions, of using and selling 
radio devices, it is not allowed to use them in competition with the 
public service telephone business of the Telephone Co., and the 
public are thus cut off from the present and future advantages of like 
radio service. The Radio Corporation has an absolute monopoly 
in wireiess communication between this country and foreign countries, 
except that radio service between this and a few Central American 
and West Indies points is reserved to the United Fruit Co., another 
member of the monopoly. 

Even if a prospective broadcaster can procure a license from the 
Department of Commerce, it is necessary for him to purchase his 
nepadensing apperesus from the monopoly, and if the monopoly sees 
proper to sell to him at all he must buy the apparatus and operate 
same upon such terms and under such conditions as the monopoly 
dictates. 

The inventor and scientist is in the grip of a monopoly which cap 
exclude his inventions and patents from use or sale, excepting at a 
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tremendous disadvantage to him, with corresponding benefit to the 
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at a considering the vast amount of available evidence as to the 
unlawful operation of the monopoly, the written contracts, and the 
combination created by them are unquestionably violative of the 
Sherman antitrust law and the Clayton antitrust law (Standard 
Senitary Co. v. United States, 226 U.S. 20, p. 49; Bauer v. O’ Donnell 
999 U.S. 1; Straus v. Victor Talking Machine Co., 243 U. S. 490; Mo- 
tion Picture v. Universal Film Co., 243 U. S. 502; Boston Store &c. 
Co. v. Graphophone Co., 246 U. S. 8; United Shoe Machinery Co. v. 
United States, 258 U.S. 451.) 


RADIO CORPORATION OF AMERICA . 


In fact, officials of the Kadio Corporation of America have frankly 
admitted that thi orporation had a monopoly in wireless com- 
munication service between this and foreign countmes In order to 
effect and permanently maintain such a monopoly, even against 
other American companies who might desire to enter the field, the 
Radio Corporation os effeeted arrangements in various foreign 
countries, under which radio communication between those coun- 
tries and the United States can only be sent and received through the 
Radio Corporation. 

In an effort to procure such an exclusive privilege in China, the 
president of the Radio Corporation of America, endeavored to enlist 
the assistance of our Government, as shown by letters to Secretary 
of the Navy Denby and Secretary of State Hughes, which letters are 
incorporated in the report of the Federal Trade Commission (pp. 
63-67). 

Mthough the Federal Telegraph Co. of California already had a 
concession in China, the Radio Corporation was seeking to obtain an 
exclusive privilege for wireless communication between this country 
and China 

In a letter to Secretary Hughes upon the subject, Secretary Denby 
wrote, in part 


In other words Qo lepart nt <« siders that maintaining free and open 
competition in the matter of radio communication in the United States is equally 
as important as correcting the present chaos in China resulting from an endeavor 


to create monopolies, an 1 believes that every endeavor to correct the latter con- 


dition should wise pre t a tendency toward the former condition. 

In this connect I invite your attention to the fact that the Federal Tele- 
graph Co., of San Francisco, Calif., a company which has spent large sums of 
money over a period of many years toward advancing the radio art, and is thor- 
oughly familiar wit mn ation nditions in the Pacific and Far East, 


now has a contract with the Chinese Government for a system of radio stations 
for communication within and without China It is believed that any arrange- 


ment as to (¢ ese mmunicatior suk as that proposed by Mr. Yo ings 
letter, should rl f t Federal | ig able to compete for the business 
of establishing means for communication within and without China and for 
stations in; he United States and its possessions for communication to China; 
and this should be true of anv other npany which in the future might show its 


ability to establish such communication as long as there are wave lengths available 
or wave lengths may be properly shared with other companies. 

The Navy Department fears that any commftment on the part of the Govern- 
ment to an arrangement favorable to a monopoly by asingle commercial company, 
though limited to a particular service, would but lend a means towari! extending 
Monopoly to other services, such as development and distribution of apparatus 
in general, and this is considered absolutely undesirable, particularly in the field 
of supply and service to s} ps 
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Secretary Denby sent a copy of this letter to the president of thy | 
Radio Corporation, who replied in part as follows: 


In a highly technical and rapidly developing art like radio, I believe in private 
rather than Government exploitation. Accordingly, I have been in favor d| 
private ownership. If, however, we have to clue between, a policy 
compctitive stations in private hands or the policy of Government ownership 
then I am certainly in favor of Government ownership. 

” * * ** * + . 

Agencies for communication have heen considered in the United States, 
public utility and so subject to Government control. Whatever may he oy 
policy, however, as to domestic wireless communications, I am satisfied that we 


must consider external radio communications as a public utility subject tp 
Government control. 


Still pursuing the efforts hereinbefore outlined, the president of the 


Radio ao on January 9, 1922, addressed a letter to Secretary 
of State 


China be included in the agenda of the disarmament conference. [h 
this letter he further stated in part: 


I quite realize that the Radio Corporation of America will be charged, no | 


matter what program it suggests, witn an attempt thereby to strengthen jt, 
own position in the Orient and to weaken the position of the Federal Co. * * + 


The real obstacle scems to be thut sume of your advisors are again raising that 
always effective cry of monopoly. 


T maintain that the external wireless communications of America should be 
done hy a single public service company regulated by our own Government as to 
rates, service, and return, and that there is no place for competition in the field 
of external communications. America can adopt either the theory of regulated 
monopoly or that of competitive activity; cither will regulate rates and service, 


Reply to this letter was made by Hon. Elihu Root, stating in 
substance that it was not thought practicable for the conference to 
deal with the subject. 

In this connection, it is interesting to note that the Radio Corpora 
tion of America subsequently acquired the Federal Telegraph Co, 
together with the concession which that company had to operate 
between this country and China. In other words, pursuing thie cus- 
tomary method of monopolies, failing to crush a competitor, they 
simply acquired it. 

During the hearings on the radio bill in the last Congress. David 
Sarnoff, vice president and gencral manager of the Radio Corporation 
of America, appeared before the Committee on the Merchant Marine 


and Fisheries, and during the course of his testimony the following 
occurred : 


Mr. Davis. You have given it as your opinion that the international radio 
service is a natural monopoly and should be? 
Mr. Sarnorr. Yes. 
. * * . « * . 
Mr. Davis. Have you objection to the Government regulating international 
radio so far as this country is concerned? 
Mr. Sannorr. None whatever. 
Mr. Davis. Or fixing rates? ' 
Mr. Sarnorr. None whatever. 
* * ° * . * * 
Mr. Davis, And you have no objection to the Government making reserva 


tions tu protect the public interest, along the same line, in the license that they 
issue you for international radio service? 


Mr. Sarnorr. Quite so; we offer no objection. 


Although there is concededly an absolute monopoly in interna 
tional wireless communication and the  icers of the monopoly 


ughes suggesting that the question of wireless stations jp / 
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frankly state that the protection to the public should be insured by 
Government regulation of rates, service, etc., and state that they 
have no objection to such regulation, still the pending bill contains 
no such provisions, and reposes no authority in anybody to make or 
enforee any such regulations. 


SIXTY-EIGHTH CONGRESS 


Reverting to the history of attempts at radio legislation, Mr. 
White of Maine introduced H. R. 7357, to regulate radio communica- 
tion, and for other purposes, in the Sixty-eighth Congress. It was 
referred to the Committee on the Merchant Marine and Fisheries, 
and this committee held extended hearings on the bill. In the mean- 
time the Senate passed Senate bill 2930, merely reaffirming the use 
of the ether for radio communication, or otherwise, to be the inalien- 
able possession of the people of the United States and their Govern- 
ment and providing for the temporary suspension by the President of 
privileges granted licensees in case of war or other national emergency, 
and providing against any claims of alleged vested rights to the use 
of anv particular wave lengths or to the ether generally. The 
Vommittee on the Merchant Marine and Fisheries adopted certain 
amendments to H. R. 7357 and reported Senate bill 2930 to the House 
with an amendment. The Ilouse amendment struck out all of the 
Senate bill after the enacting clause and inserted the new draft of 
7357 with the amendments thereto adopted by the committee. 

Hon. Herbert Hoover, Secretary of Commerce, was the first 
witness to testify at the hearings before the Committee on the Mer- 
chant Marine and Fisheries on H. R. 7357, and among other things 
he made the following statement: 


There is no problem of more technical complexity, or that has more inceter- 
minate factors, at the present time, than the one you have under consideration. 
It is urgent that we have an carly and vigorous reorganization of the law in 
Federal regulation of radio. Not only are there questions of orderly conduct 
between the multitude of radio aetivities, in which more authority must be 
exerted in the interest of every user, whether sender or recciver, but the question 
of monopoly in radio communication must be squarely met, 

It is inconceivable that the American people will allow this newborn ays- 
tem of communication to fall exclusively into the power of any individual, 
group, or combination. Great as the development of radio distribution has 
been, we are probally only at the threshold of the development of one of the 
most important of liuumuan discoverics bearing on education, amusement, culture, 
and business communication. It can not be thought that any single person or 
group shall ever have the right to determine what communicution may be 
made to the American people. * * * 

. * * + * a * 


We can not allow any single person or group to place themaclves in posi- 
tion where they can censor the material which shall be bruadcasted to the 
ao.  F 

s - . . ” * . * 


The problems involved in Government regulation of radio are the most com- 
plex and technical that have yet confronted Congress We must preserve 
this gradually expanding art in full and free development; but for this very 
pe of protecting and enabling this development and ite successful use 
urther legislation is absulutely necessary. 

® ® a a * 8 * 


Radio communication is not to be considered as merely a business carried on 
for private gain, for private advertisement, or for entertainment of the curious, 
It is a public concern impressed with the public trust and to be considered pri- 
marily from the standpoint of public interest to the same extent and upon the 
basis of the same general principles as our other public utilities. 
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H. R. 7357 as introduced, and the amendment to S. 2930, as unay). 168 
mously reported by the committee to the House, contained the {g,| the 
lowing provision: said gect 

; | te ani 

Src. 2. (C) The Secretary of Commerce is hereby directed to refuse a atatig | in spite 
license to any person, company, or corporation, or any subsidiary thereof, whiet | bein i 
in his judgment is unlawfully monopolizing or secking to unlawfully monopole | e ( 


radio communication, directly or indirectly, through the control of the man, certain 
facture or sale of radio apparatus, through exclusive traffic arrangements, or by | rtec 
any other means. F po 


( 

A similar provision was contained in the bill introduced and unagi. ond 
mously reported and which passed the House in the Sixty-seventh| ¢hereaft 
Congress, except that the former bill provided that “the Secretary |  getive | 
of Commerce is hereby authorized to refuse a station license,” el, 
instead of ‘‘the Secretary of Commerce is hereby directed to refuge | syle pr 
a station license, ’ ete. Commi 
With respect to the said provision contained in section 2 (Q) | g rule. 
above quoted, Secretary Hoover made the following statement at the | guppor 
hearings 


Section 2 (C) of the bill provides that the Secretary of Commerce shall refug dunn 
a license to any concern which is mnonopolizing or attempting to monopolize radio calend: 
communication through control of the manufacture of apparatus or otherwige, 
Iam in sympathy with the purpose shown in the paragraph to which I amp. 
ferring, but I do not believe that the method there adopted is the proper one, Mr 
The determination of whether or not a given concern is attempting to set Up an : 
illegal monopoly in radio communication is dependent upon the ascertainment of reguls 
a vast number of facts, and the determination of difficult legal questions. We 
have a conflict between the general American principle of opposition to monopoly chant 
and an equally American principle, recognized by our patent laws, that an inven. 


: re 
tion belongs exclusively to him who makes it, which nece ssarily means an excly- poh 
sive rightin theinventor. The problem docs not properly belong to any adminis C0 
trat @ DOTY bill W 
lhe Department of Commerce has no machinery with which to carry on the trodu 
investigations neccssary, nor is ita organization suited for the decision of auch | nwnb 
questions. I much prefer the principle adopted in section 2 (g) under which the comm 
law and facts applicable are determined judicially, and I would suggest that the 
bill be so amended that the refusal of a license to a monopoly be placed upon the Th 
same basis, and determined in the same manner Qs is the revocation of a license Cong 
under this secti: quote 
. . * . * * * 
The need for radio legislati is imperative, although no law will | The 
The need for radio legislation is imperative, although no law will be a panaces d/o 
for all radio ills. ‘The bill which you are now considering is a valuable step in the Ses 
proper direction and, excepting ag I have above indicated, I heartily commendit ound 
to your favorable consideration. unlav 
During the hearings on the bill and in the executive sessions of the or inc 
committee and of the subcommittee there was very considerable throu 
discussion of the advisability of establishing a commission to perform C 
the functions imposed upon the Secretary of Commerce in section ing ¢ 
2 (C), which Seeretary Hoover insisted should not be nes upon unla 
an administrative official, and to vest the commission with the right radi 
to otherwise regulate radio and to hear appeals from the Secretary beer 
of Commerce. Ilowever, as the creation of such a commission and of t 
providing for its powers and functions required the careful drafting adn 
; 
of several provisions, becuuse of the lack of time and a desire to expe- and 
dite the reporting and passage of the bill, the committee did not unl 
undertake to provide for the creation of such a commission. How- fact 


ever, there was such a strong desire on the pu; of the committee to} Fec 
adopt some provision that would prevent the issuance of licenses to wil 
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ies who were unlawfully monopolizing or attempting to monopo- 
cr the radio industry, that the committee unanimously reported 
said section 2 (C) as a part of the committee amendment to S. 2930, 
in spite of the objection of the Secretary of Commerce to the duty 


ing imposed upon him. 

bene Committse on the Merchant Marine and Fisheries adopted 
ertain other antimonopoly provisions which were unanimously 
reported in the committee amendment to S. 2930. The committee 
report on said bill, Report No. 719, accompanying S. 2930 with 
amendment, was reported to the House May 13, 1924. Immediately 
thereafter certain representatives of the radio monopoly became very 
sctive against the bill because of certain antimonopoly provisions 
therein to which they objected. An effort was made to procure o 
rule providing for the consideration of the bill, but 8 majorit of the 
Committee on Rules refused to report the resolution providing for 
rule. In the meantime the Secretary of Commerce withdrew his 
support of the bill. The Committee on the Merchant Marine and 
Fisheries was not again reached on the Calendar Wednesday call 
during the last Congress. Consequently the bill died on the House 
calendar. 


SIXTY-NINTH CONGRESS 


Mr. White of Maine again introduced a bill (H. R. 5589) for the 
regulation of radio communications, and for other purposes, in the 
nt Congress. It was referred to the Committee on the Mer- 
chant Marine and Fisheries, hearings were held thereon, and the bill 
was referred to a subcommittee, which reported the bill back to the 
committee with certain amendments. Waslons amendments to the 
pill were adopted by the committee, after which Mr. White rein- 
troduced the bill with the committee amendments, which bill was 
nunbered H. R. 9108. This bill was reported to the House by the 
committee, and is the bill now under consideration. 

The bill as introduced and as reported to the House in the present 
Congress modified the said provision in section 2 (C) hereinbefore 
quoted, so as to read as follows: 

The Secretary of Commerce is hereby directed to refuse a station license 
and/or the permit hereinafter required for the construction of a station to any 

rson, firm, company, or corporation, or any subsidiary thereof, which has been 
ound guilty by any Federal court of unlawfully monopolizing or attempting to 
wilawfully monopolize after this act takes effect, radio communication, directly 
or indirectly, through the control of the manufacture or sale of radio apparatus, 
through exclusive traffic arrangements, or by any other mcans. 

Consequently, there is no provision in the bill as reported prohibit- 
ng or guarding against the issuance or renewal of licenses to parties 
unlawfully monopolizing or attempting to unlawfully monopolize 
radio communication, etc., unless and until such party shall have 
been found guilty thereof by a Federal court. In view of the report 
of the Federal Trade Commission, filed more than two years ago, the 
admissions of representatives of the monopoly hereinbefore quoted, 
and other siedenteath evidence of the fact that certain companies are 
unlawfully monopolizing the radio industry, and in view of the further 
fact that no action has been taken against the monopoly in any 
Federal court, it may be fairly inferred that the provisiun referred tu 
will be wholly ineffective. 
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Although persons or concerns engaging in the business of radi 


PUBLIC UTILITIES, BUT NOT REGULATED . } 


communication, including broadcasting, for hire, are concededh; | 


public utilities, and should be regulated as such, yet there are a 


foreign countries, and state that it is a public utility; that the pro. / 


tection of the public lies in regulation of rates, service, etc., and 
that they have no objection to such regulation. 

As before indicated, there should be like regulation of every broad. 
casting station which charges for its broadcasting. 

David Sarnoff, vice president and general manager of the Radio 
Corporation of America, which operates a few broadcasting stations, 
testified on this point at the hearings as follows: 

Well, my recommendation on that is very definite, that where a broadcasting 


station performs a function of public service, or as a common carrier, and charges 
for the service it renders at that station, it should open its doors to all who 


may have a legitimate right to use it, and that type of station should be subject | 


to Government regulation, both as to rates, character of service, and license, 
I offer no objection to it. 


The American Telephone & Telegraph Co. has a large number of 
broadcasting stations. Mr. Harkness, assistant vice president of 
that company, testified at the hearings as follows: 

Mr. Davis. Would your company object to the same character of regulation, 


for instance, that applies to the telegraph or telephone or any other public service 
corporation? : 


Mr. HarKness. I do not think so. 


Mr. Paul B. Klugh, executive chairman of the National Association 
of Broadcasters, appeared before the committee and testified in part 
as follows: 


Mr. Davis. Do you and your association concede that if a broadcasting 
station adopts a policy of charging for broadcasting, they should be impressed 
with the obligations and responsibility of a public utility so that they would be 
required within certain prescribed limitations to render this service to all who 
might apply therefor for legitimate purposes and for the payment of regular rates? 

Mr. KuuGu. Yes, sir; we subscribe to that. 

Yet there is nothing in the pending bill requiring such public 
utilities to make either reasonable or uniform charges for service or to 
accord equal treatment to citizens. There is nothing to prevent a 
broadcasting station from permitting one citizen to broadcast for hire 
and refusing to permit another citizen to broadcast at all, or to pre- 
vent the charge of a reasonable rate to one citizen and a prohibitive 
rate to another. The broadcasting field holds untold potentialities 
in a political and propaganda way: its future use in this respect will 
undoubtedly be extensive and effective, There is nothing in this bill 


provisions in this bill oe for such regulation. There is noth, | 
ing in the existing radio law or in this bill to regulate rates or 
— equal treatment. 
have already shown that Secretary Hoover recognizes and speaks 
of parties rendering a radio communication for hire as public util. 
ties; and the previous committee reports have so recognized and 
designated them. 
I have likewise shown that officials of the Radio Corporation of 
America have a monopoly in radio communication between this and 
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revent a broadcasting station from permitting one party or one 
candidate or the advocate of & Measure or &@ program or the opponent 
thereof, to employ its service and refusing to accord the same right to 
the opposing side; the broadcasting station might even contract to 
rmit one candidate or one side of a controversy to broadcast 
axclusively upon the agreement that the opposing side should not be 
ycorded alike privilege. As Mr. Saranoff, the vice president and gen- 
eral manager of the Radio Corporation, well said, ‘‘So powerful an 
instrument for good should be kept free from partisan manipulations.” 


WE HAVE PRIVATE RADIO CENSORSHIP 


We are naturally jealous of even governmental censorship, and yet 
under the existing law and practice we have something far worse 
individual and corporate censorship—and specific instances of a 
tyrannical exercise of such power were detailed by witnesses at the 


hearings. 
Mr W. FE. Harkness, assistant vice president of the American 


Telephone & Telegraph Co., while making a statement at the hear- 
ings with regard to the practice of their broadcasting stations operated 
for hire, stated in part as follows: 


Mr. Davis of Tennessee. Now, do you assume the right to reject applications 
r service? 
Or Harkness. We do, 

Mr. Davis of Tennessee. And in actual experience, have you had occasion to 
reject a great many ? 

Mr. HarkNEss. Yes; I can say frankly, we have, because we take the same 
position that is taken by the editor of any publication. He has the right to ac- 
cept or to reject any material presented to him. You can not walk into a newspaper 
office to-day and get them to publish anything you care to present. We felt that 
was @ privilege which the owners of the broadcasting stations also possessed. 

Mr. Larsen. How do you regulate that; do you require them to reduce it to 
writing? L 

Mr. HARKNESS. Yes. 

Mr. Larsen. And you censor that? 

Mr. Harkness. We do just the same as an editor would do with any article 
presented to him for publication. We do not censor—we edit. We feel if the 
matter is unfair or contains matter which the public would not care to hear, we 
may reject it. * * * 


As Secretary Hoover stated at the hearings: 





We can not allow any single person or group to place themselves in position 
where they can censor the material which shall be broadcasted to the public. 


RADIO REGULATION NECESSARY 


It is true that the Interstate Commerce Commission act and the 
transportation act of 1920 confer authority upon the Interstate 
Commerce Commission to regulate both wire and wireless public 
utilities with respect to interstate communications or from or to any 
place in the United States to or from a foreign country, but only in 
so far as such transmission takes place “ite the United States. 
However, so far as I am aware, the Interstate Commerce Commis- 
sion has never exercised such jurisdiction. The fact that they have 
not done so is presumably due to the fact that their work with respect 
to common carriers has been so extensive and arduous that they 
have had no time to deal with communication services. In view of 
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the fact that their work with respect to common carriers is rapid) inde 
}} one in 
growing all the time, it can not be reasonably expected that thy! 9 Sec 







can in the future give their attention to communication servicg ave let 
Furthermore, a proper regulation of the various radio services, 4! ral sett 
well as of the te eine, telegraph, and cable, involve a knowleda| adminis’ 
of such complex and technical questions, which are so widely differgy | Upon th 
from common carrier problems, that in the very nature of things th ) merce, I 
Interstate Commerce Commission would be compelled to establig The fir 


a separate organization embracing technical experts before th in either 
commission could adequately and intelligently deal with the subjeg, Under 
The cost of the maintenance of such a department under the Inte! may os. 
state Commerce Commission would amount to substantially the sam would b 


. : . ° _ urts, { 
as if established under a communications commission. Howeve are ext 
a communications commission could devote all of its time and study) gnabuse 


to communication services, which the ee of the subject fully a. 
justifies, whereas the members of the Interstate Commerce Con, sated 
mission could at best give but little of their time and attention then or powe 


to, thus necessarily leaving the determinations largely to subordinat,! departn 


officials some Mm 
I believe that I can correctly state that all persons familiar with Fur 
the subject and the situation agree that a proper regulation of rates | said tc 
services, etc., of wire and wireless public utilities is inevitable. Th Con 
sooner some tribunal is created and authorized to perform that | impos 
function the better. If the situation is permitted to continue ty) | consi 
drift, the respective fields will be preempted, claims of vested rights | had cl 
will be urged, those engaged in the radio industry as well ag in wir 
utilities will become still more powerful and influential, and the 
enactment of appropriate legislation for the protection of the public | 
interest will become correspondingly more difficult. | Th 
Such a regulatory tribunal should be established, and prope , comm 


regulatory power conferred upon it, in this bill. I have shown that | Secr¢ 
Secretary Hoover insists that such regulatory powers, including th by tt 
determination of the question as to soaker licensees and applicants of th 
for licenses are unlawfully monopolizing or attempting to monopolize Th 
radio communication, should not be imposed upon him or any other | atl 


administrative official. In my opinion, the — of his positions | byt 


absolutely sound Judge Stephen B. Davis, Solicitor of the Depart , °™ 

ment of Commerce, expressed himself in a similar manner as did the 

Secretary. he 

com 

RIGHT OF APPEAL pro 

Another important reason for the establishment of a commission of 

of a quasi judicial nature is in order that it may speedily hear and de y 

termine appeals from the Secretary of Commerce. During the con- Me 

sideration of legislation upon radio there has been a general demand we 
that a mght of appeal from the Secretary of Commerce should be P 


accorded aggrieved parties, and the Secretary of Commerce and the a 
Solicitor of the Department of Commerce likewise took the position i 
that such appeal shoul be granted. The pending bill provides for pla 
an appeal to the Court of Appeals of the District of Columbia by 
‘‘any applicant for a permit or license whose application is refused by 


the Secretary of Commerce and any holder of a license revoked by o 
the Secretary of Commerce.’ 


’ 


However, the opportunity for a review 
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of the decision of the Secretary of Commerce thus accorded is ashadowy 
ge indeed. The bill confers absolute authority and discretion upon 
the Secretary of Commerce to grant or refuse to grant liconses, to fix 
gave lengths and power to be used, to revoke licenses, etc. It is 
well settled that the courts will not reverse or alter the discretion of an 
administrative officer except in a clear case of abuse of discretion 
Upon this subject Mr. Davis, the Solicitor of the Department of Com- 
merce, made the following statement at the hearings: 

The first is on the subject of the review of decisions that the Secretary may make 
in cither the granting or refusing of licenses. 

Under the bill as it is drawn at present, which in language provides that action 
may be taken in the discretion of the Secretary of Commerce, I imagine that it 
would be very difficult to obtain anything in the way of a review through the 
courts, the ordinary rule being that the discretion of an administrative officer, 
once exercised, stands and is not subject to change by the courts except in case of 


an abuse. y 
Mr. BLaNb. It would have to be a clear abuse of discretion? 


Solicitor Davis. It would have tg be a clear abuse of discretion. The power 
granted by the bill in those respects is very extensive, and, Jike any such grant 
of power, of course, might be either abused or wrongfully exercised. And the 
department is in sympathy with the attitude of those who believe there should be 
some method of reconsideration in those cases. 

Furthermore, the Court of Appeals of the District of Columbia is 
said to be three or four years behind in its work. 

Consequently, a review within a reasonable length of time would be 
descible, and when the court finally reached the case it would only 
consider the question as to whether or not the Secretary of Commerce 
had clearly abused his discretion. 


RADIO COMMISSION 


The pending bill also provides for the creation of a Federal radio 
commission, and grants an appeal by any aggrieved party from the 
Secretary of Commerce to such commission and a hearing de novo 
by the commission. I shall later discuss the character and functions 
of this commission as provided in this bill. 

The bill as originally introduced provided for the establishment of a 
national radio commission, consisting of nine members to be appointed 
by the President, and for paying the members of such commission a 
compensation of $25 per day and all their necessary traveling ex- 
enses, but restricting them to 90 days’ pay in any calendar year. 

he bill further authorized the Secretary of Commerce to call such 
commission together at such times and places as he might deem 
proper and authorized him to refer to the commission for its decision 
the determination of any matter which was vested in the Secretary 
under the terms of the act. 

When Secretary Hoover appeared before the committee on the 
Merchant Marine and Fisheries with respect to said bill during the 
present session, he declared in part as follows 

I have always taken the position that unlimited authority to control the grant- 
ing of radio privileges was too great a power to be placed in the hands of any 
one administrative officer and I am glad to see the checks and reviews which are 


placed upon that power in this bill 
* iN * a + * = 
The judgment of the board (commission) is made final and binding, subject 
only to an appeal to the courts, and [ consider this a highly important provision. 
As some of the members of the committee know. I have felt that that provisi o 
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for ® heard of reference should be somewhat tightened up over the present oo), 
struction of the bill; in other words, that any question of dispute as to who g 
enjoy thé radio privilege Inay be referred to that body, not through the y 


; 


hall 
; olit 
of the Secretary of Commerce but by either applicant or disputant in the ion | 


ques. 
tion. 


Secretary Iloover also indorsed the principle of regional repr, | 


sentation on the commission. 

The committee did amend and broaden the provision with reg f 
to a commission 80 as to provide for regional representation aad 
an appeal from the Secretary of Commerce to the commission by an 


: 


party agprieved, in addition to teferences by the Secretary to mo | 


commission for determination, by increasing to 120 days per annum 
the time for which the commissioners might receive compensation, 
and in some other minor particulars. 


SUGGESTED ANENDMENTS 


My criticism of the commission and its functions as provided in 
the pending bill, are, first, that because of its restricted functions and 
time, it could not adequately, speedily, and efficiently perform even 
the duties imposed upon it; ae secondly, it should have conferred 
upon it authority and duties which it could not perform at all for the 
reasons stated. The members of the commission could not afford 
to give up their regular avocations in order to serve on this commis. 
sion. It would quite likely happen that some of the members of the 
commission could not leave their other affairs at the time the com. 
mission might be called together from time to time; and even those 
who might respond to the call would naturally be in a hurry to get 
through with the work and return to their own homes and affairs. 
Furthermore, I doubt whether men of the proper caliber would accept 
appointment on the commission when they would be expected to 
leave their affairs whenever the commission might be called espe 
cially for the compensation provided. 

Furthermore, radio affairs embrace highly technical and complex 
questions, and the matters pertaining thereto can not be intelligently 
and efficiently determined without a broad and accurate knowledge 
of radio problems. ‘Those whose duty it is to determine the rights of 
parties and eres with respect to such questions should be able 
to devote all of their time and thought to such questions, in the 
same manner that the mombers of the Interstate Commerce Con- 
mission deal with common-carrier problems. Such a commission 
as provided in the bill would probably be a spineless, inactive com- 
mission. 

I am opposed to the establishment of any new commissions or the 
creation of any new offices except in a case of vital necessity. How- 
ever, after having for several vears given this subject very earnest 
consideration, I have reached the definite conclusion that the inter- 
ests of the public and of the various citizens engaged in the radio 
industry can not be adequately and efficiently protected without the 
establishment of a quasi judicial tribunal to deal with certain phases 
of the problem. 

On the question of expense I submit that the annual salaries of 
five permanent commissioners would probably amount to but little 
more than the salaries provided in the pending bill for not exceeding 
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120 days per annum, “oe with the traveling expenses allowed 
the members from their homes and return which are allowed in the 
pending bill. 1 am for economy, but there is such a thing as false 
economy. If the commission functioned at all, it is probable that 
they would be called into session several times during the course of 
a year. Furthermore, I submit that the importance of the subject 
is such as to justify the expense of such a commission in order to 
protect the public interest. So far as the other personnel is con- 
cerned, as before suggested, if we are to have radio regulation, which 
everybody concedes is necessary, such functions must be performed 
by some organization somewhere 

“The pending bill recognizes the propriety of appeals from the 
action of the Secretary of Commerce. The commission should be 


in session prepared to speedily hear and determine such appeals. 
Not only should the interested parties have the right to pres all 
competent ey idence and arguments, but the commission should have 


a broad and full knowledge of the radio problem generally, in order 
to intelligently decide the individual cases appealed to them. 

Consequently, | suggest that the pending bill should be so amended 
as to provide for service all the tume by the commission and for rea- 
sonable annual salaries, that such commission be empowered and 
directed to regulate the rates and service of all radio public utilities 
engaged in interstate or foreign business, to investigate and prevent 
unfair and unlawful practices, ete. 

In fact, in my opinion there should be established a Federal com- 
munications commission, having such jurisdiction over all wire public 
utilities, including the telephone, telegraph, and cable, as well as 
over radio utilities, engaged in interstate or foreign service. How- 
ever, jurisdiction over wire utilities rests in another committce of 
the House than the Merchant Marine and Fisheries Committee, so 
that a point of order would lie against an amendment embracing 
wire utilities. On the other hand, if this bill passes the House, it 
will be referred to the Senate committee which has jurisdiction over 
both wire and wireless problems, and that committee could broaden 
the jurisdiction of the commission so as to give it jurisdiction over 
wire utilities. Surely no one will seriously contend that the combina- 
tion of all communication utilities, wire*hnd wireless, would not be 
of sufficient magnitude and importanée to justify the creation of a 
commission for the proper regulation thereof; or that the time and 
thought of such a commission could/not be profitably devoted to 
such important functions. 

According to expressions of some members of the Committee 
on the Merchant Marine and Fisheries, this lack of full jurisdiction 
over all communication services prompted them to oppose the crea- 
tion of the commission which I propose. However, it occurs to me 
that such a situation does not warrant our committee or the House 
from squarely meeting the situation, at least in so far as it can do so 
under the parliamentary situation, and of paving the way for full 
and adequate legislation. 

This is « question in which millions of our citizens are already 
directly interested and which at no distant date will vitally affect 
practically all of our citizens and every section of our country. It is 
distinctly a national problem, and in part an international problem. 
I particularly approve regional representation upon the commission, 








as already provided in the bill. We should not only have regional | 


representation to the end that we may have national representatiog 


and expression but such commission should have the authority, the | 


time, and the opportunity to deal with these questions fairly and 
intelligently. 

I further suggest that any person in interest feeling aggrieved should 
have the right of appeal from the action of the commission to 
Court of Appeals of the District of Columbia or some other Feder 
court, and that such court have the right of review of the questions 
of law, but that the finding of facts of the commission shall be 
conclusive. 

It is further suggested that every applicant for a permit or a license 
or a renewal thereof should be required to file a written application 
upon prescribed forms, which, among other things, would require 
answers as to any contracts, agreements, or connections with other 
communication services designed to elicit information as to whether 
or not such applicant is monopolizing or attempting to monopolize 
interstate or fnties communications or is engaged in « violation or 
an attempt to violate the laws of the United States against combina. 
tions, contracts, or agreements in restraint of trade; and if said com. 
mission upon reference by or appeal from the Secretary of Commerce, 
or upon its own motion, determines that as a matter of law or asa 
mixed question of law and fact said applicant is violating the laws 
of the United States in any of the above respects, it shall certify such 
findings to the Secretary of Commerce and the latter shall refuse to 
grant the license we for; thereupon, the applicant shall have a 
right to a hearing before the commission, and after said hearing the 
commission shall make its decision in writing setting forth its find- 
ings of fact and rulings of law, and if it finds that the applicant is 
violating the laws of the United States in any of the above respects 
it shall certify such finding to the Secretary of Commerce, aaa the 
latter shall refuse to grant said license; and then providing for an 
appeal from the decision of the commission, if desired; and further 
providing that during the pendency of such an appeal to the court, 
the commission shall have authority, if it deems the law to be doubt- 
ful, to authorize the Secretary of Commerce to grant a temporary 
license to such applicant pending the appeal, such license to be re 
voked in the event the court finds the applicant guilty in the respects 
above mentioned. 

The right to revoke a license for the same reasons and in the same 
manner should likewise be provided. And it should be further 
provided that no license shall thereafter be granted to such a person, 
firm, company, or corporation thus found to have been so offending 
unless ma until in the opinion of the commission such person, firm, 
company, or corporation shall have fully desisted from such unlaw- 
ful practice and conduct and such finding has been certified by the 
commission to the Secretary of Commerce. 

The enactment and enforcement of such provisions would force a 
dissolution of the powerful radio monopoly. It surely will not be 
contended that the United States should license applicants to con- 
tinue to violate its laws. Applicants should be required to “come 
with clean hands” before the Government throws its mantle of pro- 
tection around them 

On the other hand, if the pending bill becomes a law without 
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patically have their hcenses renewed probably for five-year. periods 


gg sathorized in the bill, because there is no provision in the pending 


il even designed to prevent such reissuance and neither the Seere- 
gy of Commerce nor the commission is authorised to refuse or 
revoke licenses for such violations of law, unless and until they shall 
have been convicted in a Federal court of such violation committed 
ster the enactment of this bill—a remote and hazy contingency, at 
bat many = deferred. 

During the consideration of the bill in the House, if given an 
opportunity to do so, I expect to propose amendments along the lines 
hereinbefore indicated. 

Eww L. Davis. 





APprENDIZx 


Yplted States of America, before Federal Trade Commission. In the matter of 
General Electric Co., American Telephone & Telegraph Co., Western Electric 
Co., (Inc.), Westinghouse Electric a Co., the International 
Radio Telegraph Co., United Fruit Co., Wireless Specialty Apparatus Co., and 
Radio Corporation of America. Docket No. 1115. 


COMPLAINT 


Acting in the public interest pursuant to the provisions of an‘act of Co . 
ved September 26, 1914, entitled, ‘An act to create a Federal Trade on 
een to Nefine ite powers and duties, and for other purposes,” the Federal 
Trade Commission charges that the various persons, corporate and individual 
mentioned in the caption hereof and more particularly hereinafter described a 
hereinafter referred to as respondents, have been and are using unfair methods 
of competition in commerce in violation of the provisions of section 5 of said 
act, and states its charges in that respect as follows: : 

ParaoraPn 1. The General Electric Co. is (and was at all times hereinafter 
pamed) & corporation organized and doing business under the laws of the State 
of New York. Its principal place of business is in Schenectady, N. Y. It is 

in the manufacture and sale in interstate and foreign commerce of ap- 

paratus intended for the generating and application of electric current to various 
including communication by radio or wireless waves. Prior to Oc- 

Ober, 1919, and subsequently it has employed a large staff of electrical experts 
ja research and experiment with a view to developing new inventions, discov- 
eries, and devices applicable to any of the various uses of electricity, including 
tus for radio communication, both transmitting and receiving. It was 

ihe owner of many — and licenses or rights under patents for tRe manu- 
facture, use, and sale of the articles above described and certain applications 
for patents viaiggas © an soem inventions for use in vacuum tubes, used in radio 
communications. he General Electric Co. is the largest manufacturer of elec- 
trical apparatus, including devices used in radio communication, in the United 


tes. 
Par. 2. The American Telephone & Telegraph Co. is a corporation organized 
and doing business under the laws of the State of New York. It has its principal 
of business in New York City, State of New York. It is engaged principally 
the transmission of telephone messages by wire from point to point in the 
United States. The Western Electric Co. is a corporation organized and doing 
business under the laws of the State of New York. It has its principal office and 
place of business in Cleveland, Ohio. It is engaged principally in the manufacture 
and sale in interstate commerce and with forcign countries, of apparatus and 
devices used in wire telephony and in other applications of electricity. A large 
majority of the stock of the Western Electric Co. was and is owned by the Ameri- 
tan Telephone & Telegraph Co. Prior to October, 1919, and subsequently, the 
said American Telephone & Telegraph Co. and the Western Electric Co. main- 
tained a large staff of experts in research and experiment with a view to develop- 
ing new inventions, discoveries, and devices applicable to any of the various uses 
@ electricity, including radio communication. Each of them was the owner of 
many patents, and licenses or rights undcr patents, relating to such inventions 
end devices, and particularly of important patente relating to vacuum tubes as 
wed in radio communication. The Western Electric Co. manufactured and sold 
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in tmterstate commerce Various articles under the i the American Tap 
phone & T Co. and ite own patente, including the aforesaid vacu 
patents. The Western Electrie Co. is one of the largest manufacturers of el, 
trical apparatus, including apparatus used in radio communications in the Unite 
States. - 

Par. 3. The Westinghouse Electric & Manufacturing Co. is a corporating 
organized and doing business under the jaws of the State of Pennsylvania. It hy 
ite pean place of business in Pitteburgh, State of Pennsylvania. It is engage 
principally in the business of the manufacture and sale in interstate commen, 


und with foreign countries, of electrical apparatus for the generation of electzi, 
current and ite a plication’ to various p Prior to Sctober, 1919, and g 


urposes. 
all times hereinafter named, ft maintained a large staff of experts in research 
and experiment with a view to developing new inventions, discoveries, and ds. 


vices applicable to any of the various uses of electricity, including radio commy. ) 


nication. It is the owner of many patents and licenses and rights under patent, 
relating to such inventions and devices, and particularly certain tmportag; 


patente covering inventions and devices known as the Armstrong “ erator’ 
and the Fessenden a of primary importance in commu. 
nication. The Westinghouse Electric & 


Manufacturing Co. is the second larges 


manufacturer of elect ap tus, including apparatus used in radio com. 
munication, in the United icles. 


Pau..4. The International Radio Te h Co. is corporation organised 
and doing business under the laws of the State of Delaware. It is the ausiaiee 
of the International Radio Telegraph Co., having been organized under an 
ment of May 22, 1920, between the latter and the Westinghouse E 4 
Manufacturing Co. The earlier company had been engaged in the business of 
transmitting and receiving wireless m in a limited field prior to the war, 
and of manufacturing under patents an — radio apparatus in interstate 
commerce. The new company, The Internationa! Radio Telegraph Co. continued 
the business of radio communication. 

Par. 5. The United Fruit Co. is a corporation organized and doing busines 
under the laws of the State of New Jersey. it has ite principal place of busines 
in New York City. It is engaged in the growing of fruit and the transportatios 
thereof from. Central and South America to the United States and the gale 
thereof, and in connection therewith operates a fleet of steamships. Prior to 
October, 1919, and subsequently, it had in connection witn ite business through 
ite subsidiary, the Tropical Radio Telegraph Co., owned and operated stations 
for the sending and receiving of wirelcss communications between the United 
States and various points in the ter:itory where it produced and shipped its 
ea and was equipped with the necessary apparatus for such purposes, 

‘hese stations were also open to the public for the receiving and transmission 
of wireless messages. Prior to October, 1919, the United Fruit Co. and the 
Wireless Specialty Apparatus Co., another of ite subsidiaries, had acquired and 
were the owners of various patents and licenses and rights under patents, for the 
use, manufacture, and sale of various important devices and apparatus useful 
in radio communication, especially broad patents covering the use of crystal 
receiving apparatus. It and its said subsidiary, the Wireless Specialty Apparatus 
Co., employed staffs of experts in research and experiment with a view to develop 
ing new inventions, discoveries and devices applicable especially to radio com- 
munication. 

Par. 6. The Radio Corporation of America is a corporation organized and doing 
business under the laws of the State of Delaware, having been incorporated on or 
about October 17, 1919, its principal place of business is in New York City. Its 
capitalization was 5,000,000 shares preferred stock, par value $5, and 5,000,000 
shares of common stock, no par value. It is engaged in conducting a public 
radio communication service between points in different States in this country 
and between ships and ships and shore, and between the United States and Cubs 
and foreign countries, and in the business of buying and selling apparatus and 
devi¢es for use in radio broadcasting and receiving and radio communication and 
shiphing the same among and between the States of the United States and to 
foreign countries. 


Par. 7. The Marconi Wireless Telegraph Co. of America was, prior to Octo- 
ber, 1919, a corporation organized and doing business under the laws of the 
State of New Jersey. It had its principal place of business in New York City, 
State of New York, and was engaged in operating a trans-oceanic radio service 
and from ships to shure, and in the manufacure of apparatus and devices used 
in radio communication. It owned and operated stations at various pointe in 
the United States and elsewhere for the « uct of its business, equipped with 


the necessity apparatus therefor, and through its connection with the Marconi 
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wireless Co. (Ltd.), of Great Britain, the largest holder of its stock, was equipped 
for trans-ocea nic radio traffic. It was the owner of various patents and icenses 
and rights under patents for inve ntions and devices used in radio communica- 
, and it manufactured and sold various articles under said patents, including 
important patents relating to the manufacture and use of vacuum tubes in 
jo communication 
Par. 8. Prior to this country’s cntering the war the General Electric Co., in 
connection with ita research work in the radio field, had developed and con- 
structed a powerful rapid alternating generator known as the Alexanderson 
nerator. The efficiency of this machine in transoccanic communication by 
radio Was demonstrated during the war. The movement for control of this ma- 
chine and other patented radio devices not owned by General Electric Co., led to 
the organization of Radio ¢ ration of AMerica as above alleged, by persons 
among whom the interests of General Electric Co. predominated. On or about 
October 22, 1919, the General Elec tric Co. entered into an agreement with the 
Marconi Wireless Telegraph Co. of Ainerica, whereby the latter agreed to scek 
the approval by its stockholders of a prvpeees agreement between the Radio Cor- 
ration of Aincrics and the Marconi Wireless Telegraph Co. of America, and 


the General Electric Co. agreod to cause the Radio Corporation of America to 
execute and deliver said posed agreement as soon as approved by the stock- 
holders of the | virciess Telegraph Co. of America. This proposed agree- 


ment provided substantially for the sale to the Radio Corporation of America 
of the assets of the Marconi Wircless Telegraph Co. of America, including its 
patents and physical assets and stock of various subsidiary corporations, in 
consideration of the issuance to it by the Radio Corporation of America of 
2,000,000 shares of its preferred stock and 2,000,000 shares of its common stock 
as more fully appears from said agreement. 

Thereafter, and on or about November 20, 1019, said proposed agreement 
between the Radio Corporation of America and the Marconi Wireless Telegraph 
Co. of America Was executed and delivered. In connection with said negotiations 
and agreements, the General Electric Co. purchased the holdings of the Marconi 
Wireless Telegraph Co. (Ltd.), & British corporation in the stock of the Marconi 
Wireless Telegraph Co. of America, for the Radio Corporation of America. In 
August, 1919, the Marconi Wireless Telegraph Co. of America was dissolved, 
a trust, however, being created, with the corporation’s directors fs trustees for 
the purpose of prosecuting claims of the corporation against the United States 
Government and accounting for any proceeds thereof. Ali the stock of the com- 

y has been exchanged for shares in the Radio Corporation of America, it 
being noted in the stock of the Marconi Co. so exchanged that it was entitled to 
share pro rata in any moneys resulting from the prosecution of said claims against 
the United States Government, and it was provided further that such moneys 
were to be invested in the preferred stock of the Radio Corporation of America. 

Par. 9. On or about October 22, 1919, the Radio Corporation of America 
agreed, by appropriate action of its directors, to issue to the General Electric Co. 
in consideration of its services and expenses in bringing about the purchase 
above described from the Marconi Wireless ‘Telegraph Co. of America, and other- 
wise, 135,174 shares of preferred and 2,000,000 shares of the common stock of the 
Radio Corporation of America. Among the considerations referred to was the 
procuring of an agreement betwecn Marconi Wircless Telegraph Co. (Ltd.), 
a British corporation, and the Radio Corporation of America, for the conduct 
of international transoceanic radio traffic. Prior thereto the former corpora- 
tion (British Marconi Co.) had been the largest stockholder in the Marconi 
Wireless Telegraph Co. of America, and had entered into agreements and con- 
tracts with it covering the exchange of traflic facilities and all equipment and 
apparatus under patent Petey By said agreeinent between the Radio Corpora- 
tion and the Marconi Wireless Telegraph Co. ( Ltd.) all said agreements and rights 
ofthe Marconi Wireless Telegraph Co. of America under said contracts and agree- 
ments and specifically the agreement of April 18, 1902, were confirmed and con- 
tinued to the Radio Corporation of America under an agreement executed on or 
sbout November 20, 1919, between the Marconi Wircless ‘Telegraph Co. (Ltd.) 
and the Radio Corporation of America. 

Par. 10. On or about November 20, 1919, the General Electric Co. and the 
Radio Corporation of America made an agreement by which the General Electric 
Co. granted to the Radio Corporation of America the exclusive divisible license 
to use and sell (with certain reservations as to use) but not to make, unless the 
Gewral Electric Co. is not in a position to do so, apparatus for radio purposes 
under all patents, present or future, owned or controlled by the General Electric 
Co., for the term of the agreement, 1 amely, until 1945. The Radio Corporation 








S20) WIRETAPPIN( 


of America granted to the General Electric Co. the exclusive divisible right ty 
make and sell radio devices through the Radio Corporation only, under gj} its 
patents, present or future, for the term of the agreement, except certain patents 
acquired by purchase, for which special provision for apportioning costs Was 
made; and the Radio Corporation agreed to purchase from the General hlectric 
Co. all radio devices covered by patents, which the Gencral Electric Co, ig ing 
position to supply, and not to sell patented articles except as a part of the radio 

system; and generally to restrict its business to radio or and not to enter 

with any patented device, process, or system, the field of the General Electric 

Co. or encourage others so to do as more fully appears from said ayres ment. 

On December 31, 1922, the General Electric Co. owned 620,800 shares of the pre- 

jerred stock and 1,876,000 shares of the common stock of the Radio Corporation 

of America. 

Par. 11. Said agreement of November 20, 1919, between the Marconi Wireless 
Telegraph Co. (Ltd.) (British) and the Radio Corporation of America recited 
the agreement of November 20, 1919, described in paragraph 10 between the 
General Electric Co. and the Radio Corporation of America; also that both con. 
panies (radio and British Marconi) owned and controlled patented inventions jn 
radio devices and intended to prosecute diligent research for improving same and 
producing others in order to establish economically world-wide public conimerciag] 
wireless; that the Marconi Co. owns rights in all the Marconi radio patents for 
the British Empire and Marconi patents and inventions of its employees outside 
of the British Empire existing and in the future; whereupon it is azreed that the 
trans-Atlantic circuit of radio communication shall be maintained by the parties 
together and a traffic agreement entered into therefor between them, temporary 
provision being made for the division of tolls equally. The Radio Corporation 
then sells to the Marconi Co., for radio purposes only, all its patents ane dic CHsey, 
etc., existing or acquired during the term of the agreement, for the Marconi 
territory (except those acquired by purchase, as specially provided), and the 
Marconi Co. grants to the Radio Corporation (subject to previous grunts) 
nonexclusive rights and licenses under its patents, present and future, for radi 
ourposes, and the right to make and sel! thereunder radio devices in the territory 
vet ween the southern jurisdiction of the United States and the Republic. of Pana. 
ma and adjacent islands and regions. 

The agreement provides that the traffic agreement shall run to January, 
1945, and the British Marconi Co. agrces to transmit or receive over the circuit 
established by it and the Radio Corporation every message sent or received by 
or to it, or any affiliated company or interest, which originates in or Passes 
through or to Great Britain and is destined to or routed through or from the 
territory of the Radio Corporation, and, reciprocally, the Radio Corporation 
agices to transmit over said circuit every message sent or received by it or any 
affiliated company or interest which originates in or passes through or to the 
territory of the Radio Corporation and is destined or routed to or through or 
from Great Britain. The agreement of November 20, 1919, by which the licenses 
and rights of the Marconi Wireless Telegraph Co. of America under all the pat- 
ents of the British Marconi Co. were transferred to the 
America and the grant above described of its patents for radio purposes by the 
Radio Corporation to the British Marconi Co., effected an interchange of licenses 
in all the patents now or during the term of the contract owned or controlled by 
the British Marconi and Radio Corporation pertaining to radio. The agreement 
provides for the maintenance of special departments by each of the parties for 
the diligent prosocution of research for the improvement of the radio art and 
for free exchange of information and patents relating thereto, all of which more 
fully appears by the terms of said agreement of Novembcr 20, 1919. 

Par. 12. On or about May 20, 1920, the Westinghouse Electric & Manu- 
facturing Co. entered into a contract with the International Radio Tele raph Co. 
(see par. 5) for the formation of a new company of the same name. he Inter- 
national Radio Telegraph Co. to take over patents and certain assets of the 
International Radio Te ceraph Co. (the prior company) relating to apparatus 
for radio communication. he consideration for this contract was the payment 
by the Westinghouse Co. of $2,500,000 for one-half of the common voting stock 
of the new company. The purpose was that the new organization should enter 
the commercial radio communication field in a more comprehensive way and in 
poenes of said purpose, the new company did construct and operate stations 
or the transiniasion and reception of radio messages at Cape May, N. J., and 
Siasconsett, Mass., and reopened or rehabilitated stations forierly operated by 
the old International Co. i connection with the contract of May 22, 1920, the 
old Internationa! Co. agreed to grant tu the Westinghouse Co. the right to 
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N radio ( ratus uhder all the patent rights to 
manufacture a a. “ar sodas Me Go. eialoet to the condition that it should 
be eee or apparatus to business competitors of the International 
not sell such agg tter's F ld. On or about June 29, 1921, the parties above 
Sar llhaal hay na Pageecage ent which recited that the International Co. he 
memeparatc instruments assigned to the Westinghouse Co. all of its existing 
by separate ins licatic ns therefor, and that the International Co. granted to 
tents and appli ~ wee seein ica right to make and to sell radio 
Westin house LO * am Besder as well as the exclusive, divisible right to 
devices to the Inter ae, 5 ther than radio devices under all its future patents 
make use ve a ae conta. te tions, and rights or licenses under or in con- 
lications for patents, inventions, & s daiinde aia, aie 
eee ith patents which the International Co. may require during th 4 
ks egreenrent ‘nal rely, until January 1, 1945, except as to certain patenta 
, , nan 
sequired by aos rranted to the International Co. an exclusive, divisible 
fhe Westing nd sell as well as a nonexclusive, indivisible license to make 
license to a We cial ise Co is not in a position to supply the desired devir: 
only when the 8° wae: every radio apparatus under all patents, applica 
vith a gepeard rs ventions or rights, and licenses under or in connection with 
tions for pa aay 5 


: coo ae 
; . ‘ vy acquire during the term 
thich the V ghouse Co. owns or ma} ! e. : 
tents wh The International Co. further agreed to purchase f: mn t 
ct j SUVOCTIIAL af ’ . ? r t) cacd 
the contra e ce a, devices covered by said patents and the Westing nr 
Westinghouss cial “the same. The International Co. agreed to use care not 
Co. agreed two ‘patent righta into the field of the Westinghouse Co. or = 
lo enter under any | i The parties also agreed to assist each other with 
i r ti ui . oon 
courage orn id resulta of research of their engineers in their respectiv 
xientific information or eee vt aa by the Westinghouse Co. were patent 
‘ atents so acquir a 4 oe 
fwids. A A : j amunication known as the Feasen 
. vention aio commun at 2 
iVentions tor radi ' > 
covering | : ullvy appears from said agreement of June 29 
hetero: f which more fully appears fron Sa eae ee ed 
or never . 1922 the Westi house Co. owned 1,000.00 iar ofl 
91. On lx mber 31, 1922, the esting a a : 
1921. fi ny 4) In f. preferred tock f 
the comm wv a 
. } i he A ierican 
df Ameri< about J 1920, the General Electric Oo. and the American 
Par. 13. On or about July 1, 1920, t by ep enya bP aatoe captecap lpr cag 
. . legr } CC, made an agre ement rv a Til } < 
or y i€ 4 1 ( iAG g . a : ve 
mete t tain reservations and restrictions, licenses under all ee tt 
other, w) et ; eh ; espectively, present and future, for the 
ishts to, « jer patents, owned by each respecti ely, | era hile ee 
i f yreement ame! 10 years, unless previousi ke un pe 
rin OF % "=* ae : : : eo CESSER nN j to make, use, lease, sell o 
sent of th arties t&« 1se methods A id pr ce anc 


3 } acm minder in the ‘ids it 
i lispose of apparatus, machines, and devices thereunder in t} ficids in 
eo Spor ; oe ‘ore ted to each respe: tively, but no rights are ences 
ne Te 3C8 granveda ef tac Me oe Se te 
Daiber party to manufacture under patents, license on wh : : are ares se 
sid reement, apparatus at the time manufactured by the ot we sae y, a “ 
il) . 4 y : ; 
in the’ ies of either party; the uses by each party to which said gra 
es are restet , i, Mth e fields of telephony and telegraphy, broadcasting 
. s are restricted, in th d , 1. 7 ‘ a 
BP comsaercial communication, are carefully defined; certain are 0 Sree 
t 7 ; ' hi . TT ’s ‘> One 
Reufacture of radio apparatus under said lic nses he ing pa ez ecieeheaa 
d others to the other. The American Telephone & " re. ws wares 
th exclusive right to manufacture and sell broad asting transm oe f pp: — 
: “ial purposes, and the General Electric Co. aequired the exclusiv 
for commercial purposes, a en ee atus for noncommercial purposes 
right to manufacture and sell receiving apparatu f as a 
ed | f ires rights to patents applica) 0 
itis rovided that when cither party acquires right to ’ ga ati —— 
ig provi ust do so in such a manncr that both parties sh 
the fields of both, it must do so in such onan ae 
iven an Opportunity to acquire the patent, in their respective | | abe 
"E I ri granta to the other a license for trans-oceanic wireless telephony, 
rtyv grar ( [ F > : . : Si : oleae 
eo per condition that the General Electric Co.. go far as concerns servi ) 
Si ove , the hers than the General Electric Co., must rence 
this continent for the public and others than the nt om Bennet 
h ry hr th onl he telephone compa 8 Wire or wireless . 
; ye ie Ee ne HNNDNAN' 
ue 3 long as it supplies that service; and that the telephon nNpAar in 
the fret of t ina-oreanle wireless tclephony, so far as concerns service for the 
the fiel< rans-occanic re phe 
¢ 


+} 


: __ We 1) a ice 
bli r others than the telephone company, shall render s KE : 
alt T | Electric Co.'s system for trans-~ceanic communication, 
through only the General Electric ; seg a 
: | | such system It is agreed that information 
@ be * _ —- vee Ps h . ' “iT i mutually 
ne? tents and inventions shall be exchanged and facilitic i v 
reference to patent oe lephony, and that each party shail 
for the development of wireless telephony, pa : 
afforded ne «ce 5 naratus ¢ red by patents which are t 
manufacture fi r u fh Cr cervain a] s apt ; fron thy. aid gree iit mt rf 
subject of this agreeme 2 om { ; es ere 
July Pb Or ecember 31, 1922, the American Tt me & Telegrary 


f j iO ‘ ration of 
Co. owned 400,000 shares of the preferred stock of the Radio Corpora 


America. 
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Pan. 14. By an agreement dated July 1, 1920, between the General Electr, 
Co., the American Telephone & Telegraph Co., the Radio Corporation and 
the Western Electric Co., provision was made whereby the telephone com n 
could extend to the Weatern Electric, and likewise the Genera 
oxtend to the Radio Corporation, their reapectivo rights under the agreement yf 
July 1, 1920, described in paragraph 13, and the Western Electric Co. did extend 
to the General Electric Co. and the Radio Corporation of America grants tg 
the American Telephone & Telegraph Co. rights under their respective radio 
patents, present and future, of the same character and scope as the rights granted 
Lateeun the Genera! Electric Co. and the American Telethon Te egraph 
Co. by the agreement of July 1, 1920, described in paragraph 13, and subject 
to similar reservations, limitations, and conditions as therein provided, as mors 
fully appears from said agreement dated July 1, 1920, first named herein. 

Pan. 15. On March 7, 1921, the Radio Corporation of America entered into 
an agreement with the United Fruit Co. by which the former granted tw the 
latter a license to use the inventions and devices covered by its patents, resent 
or future, relating to wireless communication or apparatus or devices fn con. 
nection therewith. This grant was limited, however, to certain territory, defined 
in said agreement and being generally the territory in which said United Fruit Co, 
had previously operated in Central America and adjacent regions, and limited 
otherwise. The United Fruit Co. in said agreement granted to the Radio Cor. 
poration an exclusive license under its patents, reserving a right to license sim. 
ilarly the Wireless Specialty Apparatus Co. to make or have made, use, and 
sell radio devices under its own patents. The United Fruit Co. further agreod 
to limit its wireless communication business within ita territory as defined in 
said agreement, and to purchase its supplies under the patents under which it 
is licensed by the Radio Corporation from the Radio Corporation, except at its 
option to purchase from the Wircless Specialty Apparatus Co. such apparatus as 
the latter is licensed to make. Provision is made for the exchange of information 
with reference to inventions and patents relating to wireless communicationg or 
Apparatus and exchange of licenses under patents thereafter obtained; the agree. 
ment includes provisions for exchange of traffic, all of which more fully appears 
in the said agreement of March 7, 1921. Prior to the date of the agreement 
above described, namely, March 7, 1921, the United Fruit Co. had purchased 
200,000 sharce of the preferred stock (par value $5) and 200,000 shares of the 
common stock (no par value) of the Radio Corporation for the sum of $1,000,000 
cash. On December 31, 1922, the United Fruit Co. owned 160,000 shares of the 
common and 200,000 shares of the preferred stock of the Radio Corporation of 
America. 

Par. 16. On March 7, 1921, the Radio Corporation of America and the Gen- 
eral Electric Co., parties of the first part, entered into an agreement with the 
Wireless Specialty Apparatus Co., being a subsidiary of the United Fruit Co., 
whereby the parties of the first part granted to the Wircless Specialty Apparatus 
Co., under all patents or patent rights owned by them then or thereafter, a non- 
exclusive license to manufacture and sell certain apparatus, specifically named, 
and excluding vacuum tubes, for use in radio communication, limited, however, 
to manufacture for sale to the United Fruit Co. or ite subsidiaries for use under 
the license granted of even date, namely, March 7, 1921, by the Radio Corpora- 
tion of America to the United Fruit Co. (par. 15 above); and the Wireless 
Specialty Apparatus Co. granted to the parties of the first part an assignable 
license to make and use under all its patents having to do with radio comiunice 
tion or with apparatus or devices in connection therewith, present or future 
reserving, however, the right to grant licenses to the United Fruit Co., the said 
agreement to continue until January 1, 1945, all of which more fully appears in 
said agreement of March 7, 1921. 

Par. 17. By letter of June 30, 1921, the American Telephone & Tel aph Co. 
and the Western Electric Co. agreed to the extension by the General Electric 
Co. and the Radio Corporation of America to the Westinghouse Electric & Manu- 
facturing Co. of the rights under the licenses acquired or to be acquired under the 
agreement of July 1, 1920 (described in pars. 13 ant 14), in consideration of the 
grunt to the American Telephone & Telegraph Co. and the Western Electric Co. 
of licenses under the present and future patents and inventions of the Westing- 
house Electric & Manufacturing Co., corresponding to rights granted by the 
General Electric Co. in the aforesaid agreement of July 1, 1920, the receipt of 
such grants froin the Westinghouse Electric & Manufacturing Co. being acknowl- 
edged by the American Telephone & Telegraph Co. and the Western Electric Co. 

Par. 18. On June 13, 1921, an agreement was made between the Westing- 
house Electric & Manufacturing Co., the Radio Corporation of America, and the 
General Electric Co., by which rights under the Armstrong-Pupin patent were 
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extended by the Westinghouse Electric & Manufacturing Co., with the consent 
gf the Radio Corporation of America, to the General Electric Co., and the terms 
of payment therefor by the Radio Corporation and the General Electric Co. were 

1. 
ee 19. On June 30, 1921, the Radio Corporation of America entered into 
ynagreement W ith the International Radio Telegraph Co. by which in considera- 
ion of the issuance to it by the Radio Corporation of America of 1,000,000 shares 
dita preferred and 1,000,000 shares of its common stock, the International Radio 
Telegraph Co. sold and assigned all of ita assets and liabilities to the Radio 
Corporation, including its patent rights, and licenses under patents, real estate, 
ai especially the right to the sum of $2,200,000 payable by the Westinghouse 
Blectric & Manufacturing Co. to the International Radio Telegraph Co. in 
yeordance with the terms and provisions of an agreement dated June 21, 1921, 
ietween said companies. (See par. 12 above.) 

Par. 20. By a letter dated March 9, 1921, the American Telephone & Tele- 

ph Co and the Western Flectrie Co., its subsidiary, assented to the grant by 
the General Electric Co., and the Radio Corporation of America of special 
licenses to the United Fruit Co., the Tropical Radio ‘Telegraph Co., and the 
Wireless Specialty Apparatus Co., under the patent licenses acquired or to be 
sequired under the agreement of July 1, 1920, between the General Electric Co 
wid the American Telephone & Telegraph Co. (par. 14 above), on the condition 
dagramt to the American Telephone & Telegraph Co. and the Western Electric 
(y. by the United Fruit Co., the Tropical Radio Telegraph Co., and the Wireless 
Seciaity Apparatus Co. of licenses under all United States patents now or 
wreafter owned or controlled by the United Fruit Co., Tropical Radio Tele- 
gaph Co., and the Wireless Specialty Appuratus Co. 


| Pan. 21. On or about March 14, 1923, the Radio Corporation of America pro- 


wred from the Radio Engineering Co., a New York corporation, an assignable 
and divisible license to make, use, sell, and lease under certain patents owned by 
the Radio Engineering Co., with the right to the Radio Corpurstion of America, 
ser two Vears, to take an assigninent of those patents, all of which more fully 
spyears from said agreement. 

Par, 22. On or about September, 1922, the Radio Corporation of America 
mlered into an agreement with the Federal Telegraph Co, of California, to incor- 

rate the Federul Telegraph Co, of Delaware for the purpose of carrying out 
ertain agreements between the Federal Telegraph Co. of California and the 
Government of China, executed on or about January 8 and September 20, 1921, 
for the construction, installing, and operation in China of a radio system for 
ommunication between this country and China; said agreement between the 
Radio Corporation of America and the Federal Telegraph Co, of California was 
for the term of 10 ycars and provided for the taking over by the Federal Tele- 

ph Co. of Delaware of said contracts of January 8 and September 20, 1921, 
nd the participation of the Radio Corporation of America in the carrying out 
ofthe agreement with the Federal Telegraph Co. of California with the Chinese 
Government on the basis of an equal share of the profits, the Radio Corporation 
foname the chairman of the board of directors, on which the Radio Corporation 
America and the Federal Telegraph Co. of California were to have « qual rep- 
rsentations in number, the president of the Federal Telegraph Co. of California 
to be presicent of the Delaware corporation. By said agreement of September, 
1922, the Radio Corporation granted to the Delaware corporation, for the pur- 
pose of construction and communication under the Federal Co.-China contracte— 
snonexclusive license under ail its patents in the United States to use in China 
jr radio telegraphing purposes, but not to make or sell, and the Federal Tele- 
gph Co. of California granted to the Delaware corporation a similar license 
under its patents, all of which more fully appears from said agreements. 

Par. 23. On or about July 10, 1922, the Radio Corporation of America and 
the Postal Telegraph Co., a New York corporation, entered into an agreement 
ty which the Postal Co. agreed to accept for and receive from the Radio Corpo- 
ntion messages, each to pay the other for its respective service to'ls; the Radio 
Corporation agreed to tender the Postal Co., to be forwarded over its lines, all 
tans-Atlantic radio messages received by it or ita connections destined to points 
inthe United States reached by the Postal Co., except where the Radio Corpora- 
tion has its own facilities, it being provided that no traffic arrangement should 
made with any other company where the Postal Co. has facilities, except for 
bip-to-shore and ship-to-ship traffic, the Postal Co. agreeing to receive radio- 
pans only of and from the Radio Corporation and not otherwise to be the for- 
wander of trans-Atlantic radio messages under any agreement for through radio- 
wlegraph service, all of which more fully appears from said agreement. 


. 
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a 2 i) ahout September 25, 120, the Radio ¢ poration of Americ | 

and the American Telephone & Telegraph Co. entered into an agreement fy 

extracontinental radio traffic, which recites that the latter company in CONNeEtiop 
t ic system maintains some telegraph terminals and that the 


Radio ( at 1 purposes to establish transfer offices for the transfer of extry 
cont nta adio telegrams between land lines and its radio stations; said Agree. 
ment pri les that the Radio Corporation may attach wires connectin ity | 
transfer off with ra stations to poles of the American Tclephone & le. 
gra at t 3aine rates as coinmercial telegraph companies for use only fy 
t} f f the Radi ; rporation 8 extracontinental radio telegraph ! 
Saves, § ansmission of its telegraph service and other messages gt th 
Radiv ¢ 8 expense, on the condition that the Radio Corporation shall 
ot dire vhere a material part of its extracontinental traffic, all of whic 

‘ , from said agreement. 

Pak. 2 yng the asset f the Marconi Wireless Telegraph Co. of America 
acauired a rr: «fore alleged by the Radio Corporation of America, by an 
assigninent date n or about March 27, 1920, was an agreement entered inte 
on or about August 22, 1916, between the Marconi Co. and the Imperial Japanes 

lover which provided for a mutual excluaive contract for the handling 

yf traf j 3 specially rdered otherwise by senders, and provided that rates 
= AS else vy er and subject to the terms of the International Tele. 

: tersburgh so far as compatible with said agreement 

a whict pears from said agrcement, 
, r iri agreements by assignment from the Marconi Wireless 

1 ien r directly with th Gi vernment 4G /OF COMpanies 

Q for the operation oO! radio communication from Sali! 

pect f Germany, France, Sweden, Norway, and Poland 

fa ration of America has acquired in the year 1920, and thereafter 

lic arraftgements and/or exclusive or preferentia| 

-rral ‘ hange if patents and patent rights, re lating to racic 
on the operation of same, respectively, as more fully appears 

' 9 § 

PA agreement entered into on or about October 14, 1921, between 

: ic f America and representatives of British, lrench, and 

or controlling rights for the operation of radio communi- 

: “ is territories of Central and South America, a trust was 

airman was to be named by the Radio Corporation with 

hich the parties agreed to communicate exclusively with the 

station er parti and their affiliated companies in their respective 

errituries a traffic in the territory of the other parties with the consent of the 
espective parties, as more fully appears from said agreement. 

Par. 28. Si the organization of the Radio Corporation of America the 


lents have been represented on the board of directors: General 
lectric Co., Westinghouse Electric & Manufacturing Co., American Telephone 
& Telegraph Co., and United Fruit Co., and on December 31, 1922, the respond- 
ts nained ith the exception of the American Telephone & Telegraph Co 


following resp 
‘ 


aR. 29 he Radio Corporation of America has, by appropriate action of its 
fires zused to be published in connection with its radio apparatus 


offered for sale a so-called “‘patent license’’ containing restrictions as to the use 
thereof by purchasers, viz, to amateur and experimental purposes only and not 
for commercial purposes or sale, and not for use in circuits or sets made or as- 
embled for mercial purposes; and has also provided that transmitting 
ppara . ling 2 kilowatts antenna input, and receiving apparatus 

may be les npeting companies and others for communication only be- 
twee! | and vice versa, also for private use and not for tolls and not 
resell, « tion that, other things being equal, the Radio Corporation 

st be gi erence in routing business transmitted by such apparatus; 
rls at appa yt for externa! international communication purposes may 
or lea provided transmitting apparatus shall not exceed 2 kilowatts 

per antenna Inj also that whenever possible an agreement should be secured 
giving exclu traf nnections to stations of the corporation and its affiliated 
mpanies; a that no licenses of whatsoever nature are to be granted for the 


manufacture and sale of vacuuin tubes; also, its policy, as recommended by its 
board of dit been that apparatus sold for amateur, entertainment, and 

r as wide as practicable from the designs ‘of the 
poses, as “the best way in Which to protect 
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Amerie, 
ment fr} ggp Heensees and enforce our restrictions” and to offer “just one more obstacle 


NN eign nonlicensees will have to overcome.”’ 

that th Par. 30. By reason of the facts and acts of the respondents set forth in the 
of extr, precedin paragraphs Nos. 8 to 29, inclusive, the respondents have combined and 
id agres. conspi for the eae and with the effect of restraining competition and 
Cting jt, | creating & monopoly in the manufacture, purchase, and sale, in interstate com- 


& Tele , of radio devices and apparatus, and other electrical devices and apparatus, 
Only {cy in domestic and transoceanic radio communication and broadcasting by 
Clegrap) | the following means: . 

S at the (1) Acquiring collectively, directly and indirectly, patents and patent rights 


ion shall covering all devices and apparatus known to and used in any and all branches of 

of whieh the practice of the art of radio, and combining and pooling, by assigninent and 
licensing, rights thereunder to manufacture and use and/or sell auch devices 

\merics, and apparatus, competing and noncompeting, and allotting certain of 

» by an | ts exclusively to certain respondents. ; 

red into (2) Granting to the Radio Corporation of America the exclusive right to sell 

Bpanes such devices and apparatus manufactured under said patents and patent rights 

andling and restricting rere 1ases by the Radio Corporation of America of devices and 

u 


at rates apparatus use in the art of radio to certain respondents and apportioning such 
al Tele. purchases among them 
ee ment (3) Restricting the competition of certain respondents in the respective fie 
' | of manufacture and commerce of other respondents 

V ireless (4) Attempting to restrict and restricting the use of rad nmMunication 
npanies and/or broadcasting of articles manufactured and sold u r said patents and 
m sai) | patent rights. ; aT thi 
Poland (5) Acquiring the equipment heretofore existing in this c ry essentia 
reafter. transoceanic radio communication and perpetuating the m ere y 
Tentia) refusing to supply to others apparatus and devices necessa! t 
U racic and operation of such service ' 

‘PPears (6) Entering into exclusive contracts and preferential agreem 

handling of transoceanic radio traffic, and the transinissi 

etween this country, thereby excluding others from the necessary fa 

h, and mission of radio traffic | 

AmuUni- (7) Agreeing and contracting among theiselves to cooperate in the develop- 
ist was ment of new inventions relating to radio and to exchange patents covering the 
n with } results of the research and experiment of their employees in the art of radio 
ith the including patents on invenvions and devices which they may obtain in the 
ective future, seeking thereby to perpetuate their contro! and monopoly of tle various 
of the means of lo communication and broadcasting beyond the tine covered hy 
; existing patents owned by them or under which they are licensed 

ra the Par. 31. The above alleged acts and practices of respondents are all to the 
cneral prejudice of the public and of respondents’ competitors an ynsvitute unfair 
phone methods of competition in commerce within the intent and meaning t 5 
poud- of an act of Congress entitled ‘An act to create a Federal ‘rade Coinmission, t 
1 Co. define its powers and duties, and for otlier purposes,” approved September 26 

: 1914. 

of its Wherefore, the premises considered, the Federa a 1, on t 
aratus 24th day of January, ‘A. D. 1924, now here issues this its c Bint aga t said 
1e use respondents: 

id not NOTICS 

Se 

itting Notice is hereby given you, and each of you, General Electric C (merica 
ratus Telephone & Telegraph Co., Western Electric Co. (Inc.), Westing! Klect 

y be- Manufacturing Co., the International Radio Telegrap) Co., United Fruit 

d not reless Specialty Apparatus Co., and the Radio Corporation of America 
ation respondents herein, that the 14th day of March, 1924, at 10.30 0% k in the 
atus; forenoon, is hereby fixed as the time, and the office of the Feder ‘rade C 
may mission, in the city of Washington, D. C., as the place, when and whore a hearing 
watts will be had on the charges set forth in this complaint, at which time and pla 
ured you shall have the right, under said act, to appear and show why an order sho 
iated not be entered by said commission requiring you to cease and desist from the 
r the Violation of the law charged in this complaint 

yite ’ In witness whereof the Federal Trade Commission has caused this complaint 
“and to be signed by its secretary and its official seal to be hereto affixed at Washington, 
t the D.C., this 26th day of January, 1924 

vtect By the commission; Commissioner Van Fleet enti 
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REGULATION OF RADIO COMMUNICATIONS 


a 


Masca 5, 1926.—Committed to the Committee of the Whole House on th 
state of the Union and ordered to be printed 


Mr. Scotr, from the Committee on the Merchant Marine an | 
Fisheries, submitted the following 


REPORT 


[To accompany H. R. 9971] 


The Committee on the Merchant Marine and Fisheries, to which / 
wus referred H. R. 9971, having considered the same, report the bil | 


the House with the recommendation that it do pass. 

The committee report, No. 404, already filed in relation to H.R. 
108, applies mn large part to H. R. 9971. The substantial difference 
n the two bills is the elimination in H. R. 9971 of section 4 which 
ppears in H. R. 9108 and which attempts “to prevent the receipt 


rom any foreign country or the transmission within the United 
states, or iis ns, of any radio tubes or radio apparatus upon 
which there is any contract, agreement, etc., the purpose of which 
: to fix the price at which such commodity may be resold or to restriet 

prohibit the parties by whom or the purpose for which such 


-‘ommodities shall be used.” 
This particular paragraph was offered and inserted in the bill after 
« public hearings had been completed. No one had an oppor 
unity to appear before the committee in opposition thereto nor was 
there any discussion of this provision during the hearings. This 
paragraph was not a part of the original bill H. R. 5589, and H. RB. 
9108 represents H. R. 5589 with the committee amendments. Itis 
unportant to note that H. R. 9108 was reported to the House by this 
committee the day following its reference to this committee so that 
no opportunity was afforded the membership of the House to protest 
the Committee on the Merchant Marine and Fisheries consudering 


} 


on the 


6 and | 


| consideration of any leg 
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ths particular section in the bill which related to patent rights aud 
interstate commerce, Over which two subjects the Committee on the 
Merchant Marine and Fisheries has no jurisdiction. 

The majority of this committee is opposed to this section on its 
merits but, regardless of its merits, your committee feels that its 
‘yrisdiction having been questioned it is adopting the proper defer- 
ential policy by a H. R. 9971. Such a policy insures the 

islative subject by a committee experienced 
aod familiar with that particular subject and directly c eable 
with its consideration. If the committees of the House seein 
bills, after their reference, in such a way as to usurp the duties and 
wers of other standing committees of the House it will unavoidably 
ead to confusion confounded. It was neither the intention nor 
desire of this committee to transgress its prescribed functions and 
your committee feels that it is fulfilling the wish of the House in cor- 
recting its Own error and confining ite consideration to subjects over 
which it has jurisdiction. 
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MINORITY VIEWS 


With the exception of a few minor amendments the last radio 
legislation was enacted August 13, 1912. Since that time, and ar- 
ticularly within the past few years, there has been a Marvelous 
development and growth of wireless communication. In fact no 
other art or industry has ever experienced such a tremendous growth 
in so short a time. In addition to the thousands of amateur, ship 
point to point, and transoceanic transmitting stations, there are 
536 broadcasting stations in the United States, comprising two-thirds 
of those in the entire world; and there are hundreds of 
applications for new broadcasting licenses, and several applications 
arriving daily. Millions of our citizens in all sections and in every 
walk of life have receiving sets, and their number is growing at a rapid 
rate. It is estimated that $450,000,000 was expended for radio 
apparatus in the United States during last year. 

‘he future possibilities and potentialities of wireless communica 
tion, from a commercial, educational, social, and political stand. 
point are inconceivable. Its power for good or evil can not be over 
estimated. 

Additional legislation is imperative, but it should be legislation 
adequately and efficiently dealing with the situation. 

[ approve most of the provisions of H. R. 9971, but, in my opinion, 
the bill as it stands does not adequately and effectively meet the re 
uirements. Therefore, the bill should be amended and supple 
mented. 

During the past several years various bills for radio regulation 
have been introduced and referred to the Committee on the Mer- 
chant Marine and Fisheries. Numerous hearings have been held 
by that committee at which numerous Government officials and 
representatives of the different branches of the radio industry have 
appeared and expressed their views. The committee and the sub- 
committee on allo have given careful and extensive consideration 
to the subject. The time has arrived when we can and should deal 
with the subject intelligently and effectively. The time for emer- 
vency and make-shift proposals has passed. 

In my opinion the pending bill should be amended and supple 
mented in the manner and for the reasons hereinafter indicated. 


HISTORY OF EFFORTS TO ENACT RADIO LEGISLATION, SIXTY-SEVENTH 
CONGRESS 


ine 


session of the Sixty-seventh Congress the Mer- 
ul rine and Fisheries Committee reported H. R. 13773, to 
amend an act to regulate radio communication, approved August 13, 
1912, and for other purposes. The committee report accompanyin 
this bill, which was subinitted for the committee by Mr. White o 
Maine, the author of the bill, was filed January 16, 1923. 
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This report stated in part, as follows 
The bill bef: re vou its not a comprehensive racio iaw 


scope There are many phases of the subject which inv 


the not distant future may call for legislative action Y 
embodied in this bill only such proposals as are vital at 
which the members of the committee are in unanim agreement he a) 
proaching end of the session and the imperative need for co! ring ny 
regulatory body the powers authorized by this bill are sufficie & 
avoiding at this time controversial matters. 
* = * e ¢ * . 

Apprehe iwion has been expres sed, and there is evidence sufficie 
question in reas t 
endeavoring t ‘ i j Y 3 
of the manufacture and sale of radio instruments, through tract ar 
ments giving exclusive privileges in the transmission and exchange of messa 
or through other mean hour committee believes that this subject sh 
carefully investigat ind a priate action consid 1 at late 
the committee was ur y of the opinion that was imposs 
the life of this Congress t niort tself as to the facts is iIved. and tha tw 
he unwise in the extreme to propose onsidered 
subject. You mimittee felt that it ght not to delay ting 
House for acti nportant pr contained ji W 
which the Members are in complet 
antitrust statute. ‘There are included in it, however \ rov , 

s believed will have a restrainrng 
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authorized with respect to lice for snsmitting I W 
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state Commerce Comn io! the exercise of the au rit 
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any unjust and unreasonable regulation or practice with respect to the t 
mission Of messages or service 

This bill was considered in the House on Jat 
and passed the House on the latter date H r, thi 
never acted upon in the Senaté 

During the debate on the bill different Members criticised 
heeause it vested too great power in an 
because there were no adequate provisions 
remulation, or rates, et Different members of the 
answered such criticisms in the same manner as did the report, ex- 
plaining that the Congress would soon adjourn and it was 
silered possible to pass a bill within th 
contained highly controversial provisions, and that they had only 
presented an emergency bill, but giving assurances that such matters 
would likely be } ] 


administrative offic 
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AT all 


committ« 
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short time interv Ings Wil } 


] ’ 
ulequately deait with in subsequent legislation 


RADIO MONOPOLY 

Twelve days after the passage of said bill by the House, to-wit, on 
February 12, 1923, Mr. White, of Maine 
resolution : 


’ 
introduces 


the following 


Resolred, That the Federal Trade C nission be. and it here} equested 
to investigate and t« report to the House of Representatives at the convening of 
the Sixtv-eighth Congress, or as soon thereafter as practical the fa relating 
to (a) the owners or patents covering radio apparatus tised terstate and/or 
foreign commerce and to all assignoients or otber contracts pacerning 8 
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(b) c acts, leases, or agreements in whatsoever form the same ma be 
ractices, the purpose, tendency, or effect of which is to control or restrict th, 
yanufacture, sale, resale, or use within the United States of such radio apparaty 
or to control or fix the price therefor; (c) contracts, leases, or agreements in w 
goever form the same may be, or practices, the purpose, tendency, or effect g | 
which is to give exclusive rights or special privileges in the reception and t¢ 
mission in interstate and/or foreign commerce of messages by radio; and (d) such } 
other facts, as in the opinion of the commission, may aid the House of Repr. | 
sentatives in determining whether, in the foregoing cee or otherwise on this 
or related subjccts, the antitrust statutes of the United States have been or no, 
are being violated by any person, company, or corporation subject to the juris. 
diction of the United States; and (e) such other facts as in the opinion of the con, 


ission may aid the House in determining what further legislation may be 
ible | 





The Committee on the Merchant Marine and Fisheries unapi. 
mously reported said resolution to the House February 22, 1993 
accompanied by the following report: 


accompany H. Res 548 

Committ yn the Merchant Marine and Fisheries, having considere; 

suse Resolution 548, reports the sarnec to the House without amendment, with 

recoinmendation that the resolution be passed. The members of the cop. 
nittee are unanimous in their approval of the resolution. 

The House recently passed House bill 13773. In the preparation of that bil! 

» members of your committee felt constrained to limit its scope because of s 

f accurate information on certain important phases of the general subject 

radio. That bill, therefore, dealt only with those matters concerning which 

were advised and upon which we deemed it vital that there should be prompt 

by the Congres 


ction gress 


It is # matter of common assertion that the development of the art, its use, and 
yyment is being hampered and restricted through the acquisition by a fey 
sly affiliated interests of basic radio patents, and that the intent and effect 

the practices of these interests is to establish a monopoly in radio instruments 

i parts thereof It is charged that agreements have been entered into between 
nanufacturers and dealers in radio apparatus the purpose and effect of which is 
inate ti to restrict the sale, and to unwarrantably maintain 

» of instru and their parts Chere is evidence of record of contracts 

agreements made which purport to give exclusive rights in the transmission, 
‘eption, and exchange of radio messages, with the result that no competition 
service is possible in the localities covered by such contracts 
You committee feels that an investigation should be made to ascertain the 
acts in connection with the matters specifically suggested and more generally 
vered by the reported resolution. We desire to know the truth. We must 
ave this information in order to satisfy ourselves whether unlawful agree- 
nents have been entered into, whether unlawful practices have been and are 
ing engaged in, and to guide us in framing legislation for the consideration 
the House. The Members of this House must have the facts if they are to 
egislate advisedly in the public interest on this subject 


nr 


This resolution was called up by Mr. Edmonds under a unanimous 
onsent request and adopted by the House without opposition 
Murch 3, 1923. 


REPORT OF THE FEDERAL TRADE COMMISSION 


. 


The Federal Trade Commission conducted the investigation and 


inuide its report December 1, 1923, in accordance with said resolution. 
This report on the radio industry, together with the appendix, con- 
tains 347 printed jages. 1 respectfully urge Members of the House 
oO reud said report. 
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In the letter submitting said reports to the Speaker of the House of 
Representatives the Federal Trade Commission made the followi 


explanation: 
commission submits no conclusions in this report as to whether the facts 
Josed constitute a violation of the antitrust laws, as the House resolution under 
which the report was prepared called only for the facts and data “as in the opinion 
of the commission may ald the House of Representatives in determining whether 
¢ ¢ * the antitrust statutes of the United States have beon, or now are, being 
violated * * *%; and such other facts as in the opinion of the commission may 
aid the House in determining what further legislation may be advisable.” 


OOMPLAINT OF FEDERAL TRADE OOMMISSION 


However, the Federal Trade Commission, upon its own motion, 
fled a complaint against the General Electric Co., the American 
Telephone & Telegraph Co., the Western Electric Co. (Inc.), West- 
inghouse Electric & Manufacturing Co., the International Radio 
Telegraph Co., the United Fruit Co., Wireless Specialty Apparatus 
Co., at Radio Corporation of America. 

A copy of said complaint is herewith filed as appendix to the 
minority views. ; 

With respect to this complaint, the Federal Trade Commission 
made the following statement: 

FeperaL Trave ComMISSION, 
Washington, January 28, 1924. 

Monopoly in radio apparatus and communication, both domestic and trans- 
oceanic, is charged in a complaint issued by the Federal Trade Commission to- 
day. Efforts to perpetuate the present control beyond the life of existing patents 
is Yikewise charged. 

Radio Corporation of America, General Electric Co., American Telephone 
& Telegraph Co., Western Llectric Co. (Inc.), Westinghouse HKlectric & Manu- 
facturing Co., the International Radio Telegraph Co., United Fruit Co., and 
Wireless Speciality Apparatus Co., are named as respondents and are alleged to 
have violated the law against unfair competition in trade to the prejudice of the 

ublic. 
: In the language of the complaint ‘‘the respondents have combined and con- 
spired for the purpose and with the effect of restraining competition and creating 
s monopoly in the manufacture, purchase, and sale in interstate commerce 
of radio devices and apparatus, and other electrical devices and apparatus, and 
in domestic and transuceanic radio communication and broadcasting.” 

To attain the present control alleged, the complaint recites that the respond- 
ents (1) acquired collectively patents covering all devices used in all branches of 
the art of radio, and pooled these rights to manufacture, use, and sell radio 
devices, and then allotted certain of the rights exclusively to certain respondents; 
(2) granted to the Radio Corporation of America the exclusive right to sell the 
devices controlled and required the radio corporation to restrict its purchases 
to certain respondents; (3) restricted the competition of certain respondents in 
the fields occupie: by other respondents; (4) attempted to restrict the use of 
apparatus in the radio art manufactured and sold under patents controlled by 
the respondents; (5) acquired existing essential equipment for transoceanic 
communication and refused to supply to others necessary equipment for such 
communication; and also excluding others from the transoceanic field by pref- 
erential contracts. 

From the series of contracts referred to in the complaint it appears that the 
Radio Corporation of America has the right to use and sell under patents of the 
various respondents which relate tu the radiv art. It has also given to various 
respondents the right to manufacture under these patents. Thus there has been 
combined in the hands of these corporations patents covering the vital improve- 
mentsin the vacuum tube used in long-distance communications and other 
important patents or inventions in radiv which supplement this central device 
ely 2,000 patents are involved. 

he report of the Federal Trade Commissivn on the radio industry stated that 
the gross income of the Radio Corporation in 1922 was $14,830,856.76, and that 








its capital stock on December 31, 1922, was $33,440,033.56. The holdings q | 
ile several respondents in the Radio Corporation of 
lows: 


ee 
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It is further stated that up until 1922 the Radio Corporation had an absoluy 
inonopoly in the manufacture of vacuum tubes and for the first nine monthgg 
1923 sold 5,509,487 tubes. During the same period the only other cone 
having the right to make and sell tu zold 94,100 tubes. 

In the communication field, while the Radio Corporation has some competi. 
tion in the ship-to-shore communication, it has a practical monopoly in tran. 
eanic service. It controls all the high-power stations in this country except 
those owned by the United States Government. Agreements of an exclusiyy 
character have been entered into with the following countries, or with othe 
concerns in control of the situation in those countries, namely, Norway, Germany, 


France, Poland, Sweden, Netherlands, South America, Japan, and China. Ap. | 


angements have also been made with the land telegraph companies in this 
untry whereby messages will be received at the offices of the Western Union 
and Postal Telegraph Cos 

A summary of the contracts between the respondents as recited in the com 
plaint is: First, the organization of the Radio Corporation of America in 1919 
under the supervision of the General Electric Co., which company received 
holdings in the stock of the Radio Corporation for capital supplied and for ft 
service in connection with the acquisition of the American Marconi Co. Ap 
agreement entered into between these companies granted to the Radio 
tion an exclusive license to use and sell apparatus under patents of the General 
Electric Co. until 1945; and the Radio Corporation granted to the Gener 
Electric Co. the exclusive right to sell through the Radio*Corporation of America 
only, the corporation agreeing to purchase from the General Electric Co. al 
radio devices which the General Electric Co. could supply. 8u uently this 
arrangement was extended to include the Westinghouse Electric & Manuls- 
ae Co.,.the business of the Radio Corporation being apportioned between 
the General Electric Co. and the Westinghouse Co., 60 per cent to the General 
Electric and 40 per cent to the Westinghouse Co. 

Meanwhile, in July, 1920, the General Electric Co. and the American Tee 
phone & Telegraph Co. made an arrangement for mutual licensing on radio 
patents owned by each and providing for traffic relations. The terms of this 
agreement were extended to the Radio Corporation of America and the Westen 
Electric Co. and thereafter to the Westinghouse Co. 

The Radio Corporation in March, 1921, made an agreement with the United 
Fruit Co., which operated a number of long-distance radio stations in Centra 
and South America, by which licenses under radio patents of the Radio Corpo 
ration and of the United Fruit Co. and its subsidiary, the Wireless Specialty 
Apparatus Co., were exchanged, and arrangements made for the exchange of 
traffic facilities, and the definition of their respective fields adopted between the 
Radio Corporation and the United Fruit Co. Provisions of the agreements 
between the Radio Corporation of America, the Genera] Electric Co., the Ameti- 
can Telephone & Telegraph Co., and the Western Electric Co. were extended to 
the United Fruit Co 


While motions made by the respondents have been overruled and 
some evidence taken, yet there as not been a final adjudication 
upon this complaint. 

With respect to the respondents, it may be noted that the Western 
Electric Co. (Inc.) is a subsidiary of the American Telephone & 


Telegraph Co., the International Radiv Telegraph Co. is a subsidiary 
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of the Westinghouse Electric & Manufacturing Co., and the Wire- 
isa Specialty Apparatus Co. is a subsidiary of the United Fruit Co. 
According to stock-exchange quotations, the market value of the 
sock of the said five parent companies against whom said com- 
plaint was filed amounts to about $2,500,000,000. 


EFFECT OF THE RADIO MONOPOLY 


According to the complaint of the Federal Trade Commission, 
and, as clearly shown by the admitted written contracts between said 
yarious parties, copies of which may be found in the appendix to the 
federal Trade Commission report, these parties have already firml) 
established monopolies in the field of manufacture, sale and use of 
apparatus for wire and wireless telephony, wire and wireless teleg- 
raphy, and wireless broadcasting. The more offensive provisions of 
the contracts are — é; 

(a) Those for the pooling of all patents of all the parties for all 
wire and wireless telegraph devices, for all wire and wireless telephone 
devices, as well as for all radio devices of whatsoever kind and for 
whatsoever use, for a period fixed or arranged to terminate in 1945. 

(b) Those giving to different members of the combination a mo- 
nopoly in one or more of the fields and containing covenants of all the 
parties to the contract not to compete or aid others to compete in 
such fields and to prevent such competition by others. 

(c) Those providing for a representation of all the members in 
the purchase of patents by any member; and for the requirement 
by ah the members that employees should assign their inventions and 
patents to their employer. . 

The effect of this combination upon the public is in part disclosed 
by a reference to a few of the many monopolistic features: 

The public service system of the Telephone Co. is protected from 
radio competition. 

With relatively unimportant exceptions, the monopoly of manv- 
facturing radio devices is secured to the General Electric and to the 
Westinghouse Cos. 

With relatively unimportant exceptions, the Radio Corporation 
has no right to manufacture radio devices, and while it has the 
monopoly, with relatively unimportant exceptions, of using and selling 
radio devices, it is not allowed to use them in competition with the 
public service telephone business of the Telephone Co., and the 
public are thus cut off from the present and future advantages of like 
radio service. The Radio Corporation has an absolute monopoly 
in wireless communication between this country and foreign countries, 
— that radio service between this and a few Central American 
and West Indies points is reserved to the United Fruit Co., another 
member of the ee: 

Even if a ene roadcaster can procure a license from the 
Department of Commerce, it is necessary for him to purchase his 
broadcasting apparatus from the monopoly, and if the mono oly sees 

d operate 
a such terms and under such conditions as the monopoly 
ictates. 

The inventor and scientist is in the grip of a monopoly which can 
«clude his inventions and patents from use or sale, excepting at a 
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tremendous disadvantage to him, with corresponding benefit to thy | 
monopoly. 
Without considering the vast amount of available evidence as to thy | 
unlawful operation ot the monopoly, the written contracts, and th, 
combination created them are unquestionably violative of th 
Sherman antitrust law and the Clayton antitrust law. (Standap) 
Sanitary Co. v. United States, 226 U.S. 20, p. 49; Bauer v. O’ Donnell 
229 U.S. 1; Straus v. Victor Talking Machine Co., 243 U. S. 490; Mo. | 
tion Picture v. Universal Film Co., 243 U. S. 502; Boston Store & | 
Co. v. Graphophone Co., 246 U. S. 8; United Shoe Machinery Oo, y 
United States, 258 U. S. 451.) 


RADIO CORPORATION OF AMERICA 
In fact, officials of the Radio Corporation of America have frankly | 
admitted that this corporation had a monopoly in wireless com. 
munication service between this and foreign countries. In order to 
effect and permanently maintain such a monopoly, even a ainst | 
other American companies who might desire to enter the fiold, the 
adio Corporation has effected arrangemonts in various foreign ) 
countries, under which radio communication between those coun. 
tries and the United States can only be sent and received through the | 
Radio Corporation. 
In an effort to procure such an exclusive privilege in China, the 


president of the Radio Corporation of America, endeavored to enlist | 


the assistance of our Government, as shown by letters to Secretary 
of the Navy Denby and Secretary of State [Iughes, which letters are 
incorporated in the report of the Federal Trade Commission (pp. 
63-67). 

Although the Federal ere Co. of California already had a 
concession in China, the Radio 


exclusive privilege for wireless communication between this country 
and China. 


In a letter to Secretary Hughes upon the subject, Secretary Denby 
wrote, in part: 


In other words, this department considers that maintaining free and open 
competition in the matter of radio communication in the United States is equally 
ax important as correcting the present chaos in China resulting from an endeavor 
t» create monopolies, and believes that every endeavor to correct the latter con- 
dition should in no wise prevent a tendency toward the former condition. 

In this connection I invite your attention to the fact that the Federal Tele- 
graph Co., of San Francisco, Calif., a company which has spent large sums of 
money over a period of many years toward advancing the radio art, and is thor- 
oughly familiar with communication conditions in the Pacific and Far East, 
now has a contract with the Chinese Government for a system of radio stations 
for communication within and without China. It is believed that any arrange 
ment as to Chinese communication, such as that proposed by Mr. Young's 
letter, should permit of the Federal Co. being able to compete for the busines 
of establishing means for communication within and without China and for 
stations in; he United States and its possessions for communication to China; 
and this should be true of any other company which in the future might show ite 
ability to establish such communication as long as there are wave lengths available 
or wave lengths — be papery shared with other companies. 

The Navy Department fears that any commitment on the part of the Govern- 
ment to an arrangement favorable to a monopoly by a single commercial company, 
though limited to a particular service, would but lend a@ means toward extending 
monopoly to other services, such as development and distribution of apparatus 
in general, and this is considered absolutely undesirable, particularly in the field 
of supply and service to ships. 


rporation was secking to obtain an | 
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Secretary Denby sent a copy of this letter to the president of the 
Radio Corporation, who replied in part as follows: 


In a highly technica! and rapidly developing art like radio, I believe in private 
rather than Government exploitation. Accordingly, I have been in favor of 

ivate ownership. If, however, we have to choose between a policy of 
competitive stations in private hands or the paligy’ of Government ownership, 
then I am certainly in favor of Government ownership. 

e s . “ “ ° * 
Agencies for communication have been considered in the United States a 
blic utility and so subject to Government control. Whatever may be our 

policy, however, as to domestic wireless communications, I am satisfied that we 
must consider external radio communications as a public utility subject to 
Government control. 


Still pursuing the efforts hereinbefore outlined, the president of the 
Radio Corporation on January 9, 1922, addressed a letter to Secretary 
of State Hughes suggesting that the question of wireless stations in 
China be included in the agenda of the disarmament conference. In 
this letter he further stated in part: 


] quite realize that the Radio Corporation of America will be charged, no 
matter what program it suggests, witn an attempt thereby to strengthen its 
own position in the Orient and to weaken the position of the Federal Co, * * * 

The real obstacle seems to be that some of vour advisors are again raising that 
always effective cry of monupolv. 

1 maintain that the external wireless communications of Aincriea should be 
done by a single public service company regulated by our own Government as to 
rates, service, and return, and that there is no place for competition in the field 
of external communications. America can adopt either the theory of regulated 
monopoly or that of competitive activity; either will regulate rates and service. 


‘Reply to this letter was made by Hon. Elibu Root, stating in 
substance that it was not thought practicable for the conference to 
deal with the subject. 

In this connection, it is interesting to note that the Radio Corpora- 
tion of America subsequently acquired the Federal Telegraph Co., 
together with the concession which that company had to operate 
between this country and China. In other words, pursuing the cus 
tomary method of monopolies, failing to crush a competitor, they 
simply acquired it 

uring the hearings on the radio bill in the last Congress. David 
Sarnoff, vice president and general manager of the Radio Corporation 
of America, appenred before the Committee on the Merchant Marino 
ani Fisheries, and during the course of his testimony the following 
occurred : 

Mr. Davis. You have given it as your opinion that the international radio 
service is a natural monopoly and should be? 


Mr. Sar.iorr. Yes. 

a * 7 * 2 > a 

Mr. Davis. Have you objection to the Government regulating international 
radio so far as this country is concerned? 

Mr. Sannorr. None whatever. 

Mr. Davis. Or fixing rates” 

Mr. Sarnorr. None whatever. 

* » 2 r * s * 

Mr. Davis. And you have no objection to the Government making reserva- 
tions to protect the public interest, along the same line, in the license that they 
sue you for international radio service? 

Mr. Sarnorr. Quite so; we offer no objection. 


Although there is concededly an absolute matnpely in interna- 
Wonal wireless communication and the officers of the monopoly 
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frankly state that the protection to the public should be insured by R 

Government regulation of rates, service, etc., and state that they A | 

have no objection to such regulation, still the renee bill contain, | ™°US y 
bo 


no such provisions, and reposes no authority in anybody to make lowing 


enforce any such regulations. Src. 2 
} license te 

7 | jn his ju 

SIXTY-EIGHTH CONGRESS | radio co 

facture ¢ 


Reverting to the history of attempts at radio legislation, Mp, | sny othe 
White of Maine introduced H. R. 7357, to regulate radio communicy. Asin 


tion, and for other purposes, in the Sixty-eighth Congress. It w slv 
referred to the Committee on the M alas Marine a Fisheria — 
and this committee held extended hearings on the bill. In the mea} 5 Com 
time the Senate passed Senate bill 2930, merely reaffirming the um instead 
of the ether for radio communication, or otherwise, to be the inalien. | , static 


able possession of the people of the United States and their Govem. ith 
ment and providing for the temporary suspension by the Presidentd | hove « 
privileges granted licensees in case of war or other national emergeney, vaieieg 
and providing against any claims of alleged vested rights to the us F 
of any particular wave lengths or to the ether generally. Th | ti? 
Committee on the Merghant Marine and Fisheries adopted certaig | = 
amendments to H. R. 7357 and reported Senate bill 2930 to the Hous | | am in 
with an amendment. The House amendment struck out all of the | fring. 
Senate bill after the enacting clause and inserted the new draft of | o* 
7357 with the amendments thereto adopted by the committee, | pe 
Hon. Herbert Hoover, Secretary of Commerce, was the fimt | isveac 
witness to testify at the hearings before the Committee on the Mer | mdan: 
chant Marine and Fisheries on H. R. 7357, and among other thing | ‘" be} 


; | sive rigt 
he made the following statement: trative | 


There is no problem of more technical complexity, or that has more indete. | . The | 
minste factors, at the present time, than the one you have under consideration, | investié 
It is urgent that we have an early and vigorous reorganization of the law jp | uestior 
Federal regulation of radio. .Not only are there questions of orderly conduct | | and 
hetween the multitude of radio activities, in which more authority must be | Dill bes 
exerted in the interest of every user, whether sender or receiver, but the question | sme be 


of monopoly in radio communication must be squarely met. | under t 

It is inconceivable that the American people will allow this newborn sy- | ¢ 

tem of communication to fall exclusively into the power of any individual, | Ther 

group, or combination. Great as the development of radio distribution bas | forall r 
| 


been, we are probably only at the threshold of the development of one of the | proper. 
most important of human discoveries bearing on education, amusement, culture, | {o your 


and business communication. It can not be thought that any single person or 

group shall ever have the right to determine what communication may be Dur 

made to the American people. * * * comm} 
* * * . . * ‘ discuss 


We can not allow any single person or group to place themselves in pod- | {lie fy 
tion where they can censor the material which shall be broadcasted to the »(C) 
aK "= meat 

* * * * * ~ * an adr 


The problems involved in Government regulation of radio are the most com to oth 
plex and technical that have yet confronted Congress. We must preserve of Cor 
this gradually expanding art in full and free development; but for this very provid 
purpose of protecting and enabling this development and its successful use of seve 
further legislation is absolutely necessary. 

* + © * * * . , dite ¢! 


Radio communication is not to be considered as merely a business carried on undert 
for private gain, for private advertisement, or for entertainment of the curious. — Ver, | 
It is a public concern impressed with the public trust and to be considered pri- adopt 
marily from the standpoint of public interest to the same extent and upon 
basis of the same general principles as our other public utilities. 
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H. R. 7357 as introduced, and the amendment to S. 2930, as unani 
mousl¥ reported by the committee to the House, contained the fol 
lowing provision: 

Spc. 2. (C) The Secretary of Commerce is hereby directed to refuse a stati 
I ona to any person, company, orc yrporation, or any 8 ibsidiary thereof, which 
in his judgment is unlawfully monopolizing or seeking to unlawfully monopol 
aie communication, directly or indirectly, through the control of the manu- 
facture or sale of radio apparatus, through exclusive traffic arrangements, or by 
sny other means 

Asimilar provision was contained in the bill introduced and unani- 
mously reported and which passed the House in the Sixty-seventh 
Congress, except that the former bill provided that “the Secretary 
of Commerce is hereby authorized to refuse a station license,’’ etc., 
instead of ‘the Secretary of Commerce is hereby directed to refuse 
a station license,” etc. 1 , : 

With respect to the said provision contained in section 2 (C), 
above quoted, Secretary Hoover made the following statement at the 
hearings : 

Section 2 (C) of the bill provides that the Secretary of Commerce shall refuse 
alicense to any concern which is monopolizing or attempting to monopolize radio 
communication through control of the manufactuge of apparatus or otherwise. 
lam in sympathy with the purpose shown in the paragraph to which I am re- 
ferring, but i do not believe that the method there adopted is the proper one 
The determination of whether or not 4 given concern is attempting to set up an 
illegal monopoly in radio communication is dependent upon the ascertainment of 
avast number of facts, and the determination of difficult legal questions. We 
have a conflict between the general American principle of opposition to monopoly 


| agndan equally American principle, recognized by our patent laws, that an inven- 


tion belongs exclusively to him who makes it, which necessarily means an exclu- 
siveright in theinventor. The problem does not properly belong to any adminis- 
trative body. 

The Department of Commerce has no machinery with which to carry on the 
investigations necessary, nor is its organization suited for the decision of such 
questions. I much prefer the principle adopted in section 2 (g) under which the 
law and facts applicable are «letermined judicially, and I would suggest that the 
bill be so amended that the refusal of a license to a monopoly be placed upon the 
game basis, and determined in the same manner as is the revocation of a license 
wider this section. 

+ * * + * * * 

The need for radio legis!ation is imperative, although no law will be a panacea 
forall radio ills. The bill which you are now considering is a valuable step in the 
proper direction and, excepting as I have above indicated, I heartily commend it 
w your favorable consideration. 


During the hearings on the bill and in the executive sessions of the 
committee and of the subcommittee there was very considerable 
discussion of the advisability of establishing a commission to perform 
the functions imposed upon the Secretary of Commerce in section 
2(C), which Secretary Hoover insisted should not be imposed upon 
in administrative official, and to vest the commission with the nght 
lo otherwise regulate radio and to hear appeals from the Secretary 
d Commerce. However, as the creation of such a commission and 
providing for its powers and functions required the careful drafting 
ofseveral provisions, because of the lack of time and a desire to expe- 
dite the reporting and passage of the bill, the committee did not 
undertake to provide for the creation of such a commission. How- 
ever, there was such a strong <lesire on the part of the committee to 
opt some provision that would prevent the issuance of licenses to 
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parties who were unlawfully monopolizing or attempting to mono sm 
lize the radio industry, that the committee unanimously reporty the D 
gail section 2 (C) as a part of the committee amendment to 8. The con 
in spite of the objection of the Secretary of Commerce to the duty nt, W 
being imposed upon him. White j 

The Committee on the Merchant Marine and Fisheries adopt (ollows: 
certain other antimonopoly provisions which were unanimously i 
reported in the committee amendment to S. 2930. The committy re 
report on said bill, Report No. 719, accompanying S. 2930 with | in the pu 
amendment, was reported to the House May 13, 1924. Immediateh — 
thereafter certain representatives of the radio monopoly became y | improper 


active against the bill because of certain antimonopoly provisiog | the publi 

‘ : ~ and to th 
therein to which they objected. An effort was made to procure s | eae a 
rule providing for the consideration of the bill, but a majority of thy | others, b 


Cominittee on Rules refused to report the resolution providing for | may now 
a rule. In the meantime the Secretary of Commerce withdrew his Oe 
support of the bill. The Committee on the Merchant Marine and | — gectio 
Fisheries was not again reached on the Calendar Wednesday cali | «ntrol ¢ 


— the last Congress. Consequently the bill died on the Houy crt 
calendar. 


apparatt 
SIXTY-NINTH CONGRESS in an art 


| informat 

Mr. White of Maine again introduced a bill (H. R. 5589) for thy | mission, 
regulation of radio communications, and for other purposes, in the vin 
present Congress. It was referred to the Committee on the Mer the part 
chant Marine and Fisheries, hearings were held thereon, and the bill | or impr 
was referred to a subcommittee, which reported the bill back to the | «lect of 
committee with certain amendments. Various amendments to the | which p 
; ° a . sme m: 
hill were adopted by the committee, after which Mr. White rein- ) Your 
troduced the bill with the committee amendments, which bill way | cemed 1 
numbered H. R. 9108. This bill was reported to the House by the | The ow 


“ i . tente 
committee. | believes 

‘The said IT. R. 9108, as reported by the committee to the Hous, | ipther 
contained the following provision: to the i 


| 
: ' et therefor 
Sec. 4. It shall be unlawful for rc geass firm, company, or corporation, in | sot ber 
Vv 


any manner or by any means (a) to send or carry, or to cause to be sent or carried, {a realit 
from one State, Territory, or possession of the United States or the District d | | wer 
Columbia to any other State, Territory, or possession of the United States; or | T dens 
») to bring, or to cause to be brought, into the United States or into any of its instrum 
Territories or possessions from any foreign country, any radio vacuum tubes or public 


‘ther radio apparatus or any of the parts of either, whether patented or un expects 
patented, accompanied or then or at any time affected or impressed by or with | ittache 
any condition, agreement, instruction, obligation, or limitation, the purpose | sctricti 
and/or effect of which is to fix the price at which the purchaser may resell the of the 1 
same or to prohibit or restrict the parties by whom or the purposes for which said of trad 
tubes and apparatus or the parts thereof may be used. The pr 


Representatives of the radio monopoly immediately got very busy ioe 
against said provision. On March 3, 1926, Mr. White of Maine te 
reintroduced the bill identical with H. R. 9108, except that ssid | dio ir 
section 4 was omitted therefrom. On the day following, to wit, The 
March 4, 1926, the Committee on the Merchant Marine and Fish- 


cries reported to the House the said H. R. 9971. jl 

During the consideration of this bill in the House, if recognized, h 
| intend to offer an amendment to the bill so as to reinc orporate said Con 
section 4 therein. po 


In support of such provision I beg to call attention to the fact that 
the same provision was embraced in the amendment to S. 2990, 
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Ono imously adopted, and reported to:the House by the Committee 
_ pen hess Marine and Fisheries in the Sixty-eighth Congress. 
- 2930, | ‘The committee report, No: 719, accompanying S. 2930, with amend- 
© duty | mont, which was rafted and submitted from the committee by Mr. 
j White of Maine, in discussing said section 4 of the bill declared as 
Opted | jollows: 
MOUs |“ gction 4 of the bill deals with an important phase of the radio industry and is 
UM it eg in the public interest. There has been general complaint that certain companies 


0 with | in the manufacture of vacuum tubes and radio sets and their parte and 
wee sale thereof have been guii 


dia of maintainin — at unreasonable levels of 
| \mproperly restricting the use of instruments and their parts by competitors and 
6 Very he public, and of other practices prejudicial to the free development of the art 


Vision | snd tothe public interest. Those ends have been obtained by various and devious 
cure s | meane rted by the companies to be legal, challenged as to their lawfulness by 
of the | thera, but felt by your committee to be against public policy whatever the law 
3 may now be as to them. Various sections and paragraphs of the bill are efforts 
ae meet these and other conditions which your committee believes should be 
ew 


16 and “Grotions 4 and 5 of the bill contain — provisions aimed against monopolistic 
sy call | control of this great public utility. sere is widespread belief that through the 
sequiaition of radio patents, through license contracts, notices, and otherwise, 
Olise the manufacture, the sale, the resale, the control of price and of the use of radio 
ratus has been centered in a few hands, and that this power has been used 
inan arbitrary and unfair manner. _ The committee refers those desiring detailed 
information upon these subjects to the recent report of the Federal Trade Com- 
for the | mission, supra. 
: Section 4 strikes at the evils which we believe to exist. It forbids the move- 
in the mevt in interstate or foreign commerce of vacuum tubes or radio apparatus or 
, Ver | the parts of either, whether patented or unpatented, if accompanied, affected, 
he bill | orimpressed by or with any condition, agreement, or limitation the purpose or 
to the | lect of which is to fix the price at which the ss may resell the article, or 
to th which prohibits or restricts the parties by whom or the purposes for which the 
© | gme may be used. 


—— 


» rein- Your committee has no desire or pu to invalidate patents, but it is con- 
ll was | cerned to prevent improper results to follow from the ownership of a patent. 
by the } The owner of a patent has a legal monopoly therein. He may manufacture his 


tented article or refrain from so doing at his will. He may sell or not as he 
lieves his interest dictates. But there are limits in law and in good conscience 
House, tothe rights of a patentee. The exclusive right granted by a patent is limited 

| tothe invention described in the claims made for the patent in the application 
: therefor. It is also true that the monopoly of use granted by the patent law can 
tion, in | not be made the means of controlling the price of the patented article after it has 
a ) jnreality, even though not in form, been sold and paid for. The law does not em- 
trict of | ower the patent owner by means of license contracts with dealers and license 
stex; Of | totices attached to patented articles to fix and maintain the prices at which the 


y of it | instruments may be disposed of after they have passed into the hands of the 
bes of | oublic and after the patent owner has received the full price which it asks or 
Or UD | «pects for the instrument. Nor does the law empower a patent owner by notices 
or with attached to the thing patented to extend the scope of the atent monopoly by 
ell the rstricting its use to materials necessary for its operation but forming no part 


~ of the patented invention, nor to send the patented article forth into the channels 

ch said» if tra ¢, subject to conditions to be imposed thereafter in the vendor's discretion. 
The principles here stated are recognized in the case of Straus et al. v. Victor 

y busy Talking Machine Co. (243 U. S. 490), and in Motion Picture Co.'s Patent v. 

Maine Universal Film Manufacturing Co. (243 U. 8. 502). Your committee believes 

id these principles are sound, and taken in connection with the facts existing in the 

t mt radio industry, justify the provisions of section 4. 

Rah. The report in the particulars quoted stated the actual facts, and 
those facts are just as true to-day as they were when they were in- 

aie | ae in the former report of the committee. 

oad he bill as introduced and as reported to the Ifouse in the present 
Congress modified the said provision in section 2 (C) hereinbefore 

t that | qWeted, so as to read as follows: 


2930, 


45495 O—60—prt. 4 9 
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Secretary, ‘of Commerce is hereby directed to refuse « station 

aa the permit hereinafter required for the construction of s station on Mr. Pe 
n, firm, company, or corporation, or any subsidiary thereof, which hag ty} of Broad 

aad guilty by any Federal court of unlawfully monopolizing or attempting , 8 follow 
unlawfully monopolize after this act takes effect, radio communication, dive D: 
or indirectly, through the control of the manufacture or sale of radio appariy Mr. ca 
through exclusive traffic arrangements, or by any other means. abe 
Consequently, there is no provision in the bill as reported prohibj, | quired ' 

ing or guarding against the issuance or renewal of licenses to parti pe OP 
selentalis monopolizing or attempting to unlawfully monopoly} ™” F. 
radio communication, etc., unless and until such party shall hay,| Yet ¢ 
been found guilty thereof by a Federal court. In view of the repog| ulilities 
of the Federal Trade Commission, filed more than two years ago, thy| sccord ¢ 
admissions of representatives of the monopoly hereinbefore quoted, broaden: 
and other abundant evidence of the fact that certain companies ay| and refu 
unlawfully monopolizing the radio industry, and in view of the furth | rent the 
fact that no action has been taken against the monopoly in agy| mie to. 
Federal court, it may be fairly inferred that the provision referred | ins po! 


will be wholly ineffective. yndoub: 
to prev’ 

PUBLIO UTILITIES, BUT NOT REGULATED candi 

thereol, 


Although persons or concerns engaging in the business of radie | the opy 
communication, including broadcasting, for hire, are concededly | permit 
public utilities, and should be mesilaned as such, yet there are po | eclusi\ 
provisions in this bill providing for such regulation. There is noth. | wcorde 
ing in the existing radio law or in this bill to regulate rates or t) | al ma 
Bor equal treatment. instrun 

have already shown that Secretary Hoover recognizes and speaks 
of parties rendering a radio communication for hire as public util- 
ties; and the previous committee reports have so recognized and 
designated them. Wet 

I have likewise shown that officials of the Radio Corporation of | mer 
America have a monopoly in radio communication between this and individ 
foreign countries, and state that it is a public utility; that the pro | 'yrnn 
tection of the public lies in regulation of rates, service, ete., and | Mar 


that they have no re to such 4 ragatns veil 
As before indicated, there should be like regulation of every broad- Teleph 
casting station which charges for its broadcasting. ings W 


David Sarnoff, vice president and general manager of the Radio for bir 
Corporation of America, which operates a few broadcasting stations, | Mr. | 








testified on this point at the hearings as follows: _ 
a . 

Well, my recommendation on that is very definite, that where a broadcasting | Mr. | 
station performs a function of public service, or as a common carrier, and charges \ meject a 
for the service it renders at that station, it should open its doors to all who Mr. 
may have a legitimate right to une it, and that type of station should be subject | pasitior 
to Government regulation, both as to rates, character of service, and licens. t or 
I offer no objection to it. . ce ti 
. % A 

The American Telephone &.Telegraph Co. bas a large number o | "yp. 
broadcasting stations. Mr. Harkness, assistant vice president of | writing 
that company, testified at the hearings as follows: o. 
J | Mr. 

Mr. Davis. Would your company object to the same character of regulation, | Mr. 
for instance, that applies to the telegraph or telephone or any other public service presen 
corporation? matter 





Ms Harkness. I do not think so. 
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Mr. Paul B. Klugh, executive chairman of the National Association 
Broadcasters, appoared before the committee and testified in part 
ys follows: 

Mr. Davis. Do you and your association concede that if a broadcastin 
gation adopts & policy of charging for broadcasting, they should be inoue 
with the obligations and responsibility of a public utility eo that they would be 
qquired within certain prescribed limitations to render this service to all who 

ntapply therefor for legitimate purposes and for the payment of regular rates? 
i KiLucH. Yes, sir; we subscribe to that. 

Yet there is nothing in the pending bill requiring such public 
ytilities to make either reasonable or uniform charges for service or to 
ycord equal treatment to citizens. There is nothing to prevent a 
jpoadcasting station from permitting one citizen to broadcast for hire 
wd refusing to permit another citizen to broadcast at all, or to pre- 
rent the charge of a reasonable rate to one citizen and a prohibitive 
mle to another. The broadcasting field holds untold potentialities 
ins political and propaganda way; its future use in this respect will 
yndoubtedly be extensive and effective. There is nothing in this bill 
(o prevent a broadcasting station from permitting one party or one 
andidate or the advocate of a measure or a program or the opponent 
thereof, to employ its service and refusing to accord the same nght to 
the opposing side; the broadcasting station might even contract to 

rmit one candidate or one side of a controversy to broadcast 
aclusively upon the agreement that the opposing sie should not be 
weorded a like privilege. As Mr. Saranoff, the vice president and gen- 
gal manager of the Radio Corporation, Well said, ‘‘So powerful an 
instrument for good should be kept free from partisan manipulations.” 


WE HAVE PRIVATE RADIO CENSORSHIP 


We are naturally jealous of even governmental censorship, and yet 
under the existing law and practice we have something far worse— 
individual and corporate censorship—and specific instances of a 
tyrannical exercise of such power were detailed by witnesses at the 
hearings. 

Mr. W. E. Harkness, assistant vice president of the American 
Telephone & Telegraph Co., while making & statement at the hear- 
ings with regard to the practice of their broadcasting stations operated 
fr hire, stated in part as follows: 


Mr. Davis of Tennessee. Now, do you assume the right to reject applications 
for service? >». 

Mr. Harkness. We do. 

Mr. Davis of Tennessee. And in actual experience, have you had occasion to 
nject a great many? 

Mr. Hangness. Yes; I can say frankly, we have, because we take the same 
pesition that is taken by the editor of any publication. He has the right to ac- 
ha any material presented to him. You can not walk into a newspaper 

ee to-day and get them to publish anything you care to present. We felt that 
mas. @ privilege which the owners of the broadcasting stations also possessed. 

= — How do you regulate that; do you require them to reduce it to 
writing 

Mr. HARKNESS. Yea. 

Mr. Larsen. And you censor that? 

Mr. Harkness. We do just the same as an editor would do with any article 
presented to him for publication. We do not censor— we edit. We feel if the 
matter is unfair or contains matter which the public would not care to hear, we 
Bayrejectit. * * ® 
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As Secretary Hoover stated at the hearings: 


We can not allow any single person or group to place themselves in 
«here they can censor the material which shall be broadcasted to the public. 


It is true that the Interstate Commerce Commission act and th 
transportation act of 1920 confer authority upon the Interstaty 
Commerce Commission to regulate both wire and wireless public 
utilities with respect to interstate communications or from or to any | 
place in the United States to or from a forei re but only in 
so far as such transmission takes place within the United State | 


BADIO REGULATION NECESSARY | 


However, so far as I am aware, the Interstate Commerce Commis. 
sion has never exercised such jurisdiction. The fact that they hav 
not done so is presumably due to the fact that their work with respect | 


to common carriers has been so extensive and arduous that they 
have had no time to deal with cornmunication services. In view gf 
the fact that their work with respect to common carricrs is rapidly 
growing all the time, it can not be reasonably expected that they 
can in the future give their attention to communication services, 
Furthermore, a proper regulation of the various radio services, 4g 


well as of the telephone, telegraph, and cable, involve a knowledge | 


of such complex and technical questions, which are so widely different 
from common carrier problems, that in the very nature of things the 


Interstate Commerce Commission would be compelled to establish | 


a separate organization embracing technical experts before the 
commission could adequately and intelligently deal with the subject. 
The cost of the maintenance of such a department under the Inter 
state Commerce Commission would amount to substantially the same 
as if established under a communications commission. However, 
a communications commission could devote all of its time and study 
to communication services, which the importance of the subject fully 
justifies, whereas the members of the Interstate Commerce Con: 


mission could at best give but little of their time and attention there | 


to, nee necessarily leaving the determinations largely to subordinate 
officials. 

I believe that I can correctly state that all persons familiar with 
the subject and the situation agree that a proper regulation of rates, 
services, etc., of wire and wireless public utilities is inevitable. The 
sooner some tribunal is created and authorized to perform that 
function the better. If the situation is permitted to continue to 
drift, the respective fields will be preempted, claims of vested rights 
will be urged, those engaged in the radio industry as well as in wire 
utilities will become still more powerful and influential, and the 
enactment of appropriate legislation for the protection of the public 
interest will become correspondingly more difficult. 

Suck a reguiatory tribunal should be established, and pro 
regulatory power conferred upon it, in this bill. I have shown that 
Secretary Hoover insists that such regulatory powers, including the 
determination of the question as to whether licensees and applicants 
for licenses are unlawfully monopolizing or attempting to monopolize 
radio communication, should not be imposed upon him or any other 
administrative official. In my opinion, the logic of his position is 
absolutely sound. Judge Stephen B. Davis, Solicitor of the Depart 
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ment of Commerce, expressed himéelf in & similar manner as did the 


Secretary. 
\blic, RIGHT OF APPEAL 


Another important reason for the establishment of a commission 

of a quasi judicial nature is in order that it may speedily hear and de- 

nd the | termine appeals from the Secretary of Commerce. ring the con- 
estate | sidoration of legislation upon radio there has been a general demand 
public | jhat a right of appeal from the Secretary of Commerce should be 
to any | gecorded aggrieved parties, and the Secretary of Commerce and the 
nly in | Solicitor of the ipa of Commerce likewise took the ition 
States | that such appeal should be granted. The _—- bill provides for 
mmis- | gn appeal to the Court of Appeals of the District of Columbia by 
y have | “gny applicant for a permit or license whose application is refused by 
espect | the Secretary of Commerce and any holder of a license revoked by 
t they | theSecretary of Commerce.” However, the opportunity for a reviow 
lew of | ofthe decision of the Secretary of Commerce thus accorded is ashadowy 


apidly | oneindeed. The bill confers absolute authority and discretion upon 
t they | the Secretary of Commerce to grant or refuse to grant licenses, to fix 
rvices | wave lengths and power to be used, to revoke licenses, etc. It is 


8, a3 well settled that the courts will not reverse or alter the discretion of an 
sledge | administrative officer except in a clear case of abuse of discretion. 
ferent | Upon this subject Mr. Davis, the Solicitor of the Department of Com- 
gs the merce, made the following statement at the hearings: 


ablish | The first is on the subject of the review of decisions that the Secretary may make 

© the ineither the granting or refusing of licenses. 

ject, Under the bill as it is drawn at present, which in language provides that action 

Inter. may be taken in the discretion of the Secretary of Commerce, I | ine that it 
» would be very difficult to obtain anything in the way of a review through the 

S8Me | gourts, the ordinary rule being that the discretion of an administrative officer 

Never, | once exercised, stands and is not subject to change by the courts except in case of 

study { anabuse. 

} fully Mr. Brann. It would have to be a clear abuse of discretion? 


Co Solicitor Davis. It would have tw be a clear abuse of discretion. The power 
m- granted by the bill in those respects is very extensive, and, like any such grant 
there- | of power, of course, might be either abused or wrongfully exercised. And the 
linate department is in sympathy with the attitude of those who believe there should be 


some inethod of reconsideratiun in those cases. 
with Furthermore, the Court of Appeals of the District of Columbia is 
rates, said to be three or four years behind in its work. 
The Consequently, a review within a reasonable length of time would be 
that impossible, and when the court finally reached the case it would only 


ue to — consider the question as to whether or not the Secretary of Commerce 
rights == had clearly abused his discretion. 
1 wire 


d the RADIO COMMISSION 
ublic 

The pending bill also provides for the creation of a Federal radio 
ro commission, and grants an appeal by any aggrieved party from the 
. that Secretary of Commerce to such commission and a hearing de novo 


gthe  bythecommission. I shall later discuss the character and functions 
cants © ofthis commission as provided in this bill. 

polize The bill as originally introduced provided for the establishment of a 
other national radio commission, consisting of nine members to be appointed 
onis by the President, and for paying the members of such commission a 
part- compensation of $25 per day and all their necessary traveling ex- 
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, but restricting them to 90 days’ pay in any calendar 

he bill further authorised the Secret Commerce to call ‘su 
commission together at such times and places as he might dem 
proper and authorized him to refer to the commission for its decinigg 
the determination of any matter which was vested in the Secretary 
under the terms of the act. po 4) 

When Secretary Hoover appeared before the committee ion th 
Merchant Marine and Fisheries with respect to said’ bill during th 
present sesaion, he declared in pert as follows:' 

I have always taken the position that unlimited authority to control the ¢ t 
ing of radio privileges was too great a power to be pl in the hands aay 
one administrative officer and I am g to see the checks and reviews whick ary 
placed upon that power in this bill. “) 

= * 4 € * ® ® 
The judgment of the board (commission) is made final and binding, subjce 
only to an appeal to the courts, and I consider this a highly eperions Provision, 
As some of the members of the committee know. I have felt that that Provision 
for a board of reference should be somewhat tightened up over the present cop. 
struction of the bill; in other words, that any question of dispute as to who shal 
enjoy the radio privilege may be referred to that body, not through the volition 


of the Secretary of Commerce but by either applicant or disputant in the quey 
tion. 


Secretary Hoover also indorsed the principle of regional repre. 
sentation on the commission. 

The committee did amend and broaden the provision with respect 
to @ commission so as to provide for regional representation and for 
an appeal from the Secretary of Commerce to the commission by an 
party aggrieved, in addition to references by the Secretary to the 
commission for determination, by increasing to 120 days per annum 
the time for which the commissioners might receive compensation, 
and in some other minor particulars. 


SUGGESTED AMENDMENTS 


My criticism of the commission and its functious as provided in 
the pending bill, are, first, that because of its restricted functions and 
time, it could not adequately, speedily, and efficiently perform even 
the duties imposed upon it; and, secondly, it should have conferred 
upon it authority and duties which it could not perform at all for the 
reasons stated. The members of the commission could not afford 
to give up their regular avocations in order to serve on this commis- 
sion. It would anne likely happen that some of the members of the 
commission could not leave their other affairs at the time the com- 
mission might be called together from time to time; and even those 
who might respond to the call would naturally be in a hurry to get 
through with the work and return to their own homes nak affairs. 
Furthermore, I doubt whether men of the proper caliber would accept 
appointment on the commission when | would be expected to 
leave their affairs whenever the commission might be called, espe 
cially for the compensation provided. 

Furthermore, radio affairs embrace highly technical and complex 
questions, and the matters pertaining thereto can not be intelligently 
and efficiently determined without a broad and accurate knowledge 
of radio problems. Those whose duty it is to determine the rights of 
parties and the public with respect to such questions should be able 
to devote all of their time and thought to such questions, in the 
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ame manner that the members of the Interstate Commerce Com- 
mission deal with common-carrier problems. Such a commission 
ys provided in the bill would probably be a spineless, inactive com- 
pission. : es 

Jam opposed to the establishment of any new commissions or tho 
creation of any new offices except in a case of vital necessity. How- 
aver, after having for several years given this subject very earnest 
consideration, I have reached the definite conclusion that the inter- 
ats of the public and of the various citizens engaged in the radio 
industry can not be adequately and efficiently protected without the 
astablishment of a quasi judicial tribunal to deal with certain phases 
of the problem. 

On the question of expense I submit that the annual salaries of 
five permanent commissioners would probably amount to but little 
more than the salaries provided in the pending bill for not exceeding 
120 days per annum, together with the traveling expenses allowed 
the members from their homes and return which are allowed in the 
pending bill. 1 am for economy, but there is such a thing as false 
awonomy. If the commission functioned at all, it is probable that 
they would be called into session several times during the course of 
ayear. Furthermore, | submit that the importance of the subject 
is such as to justify the expense of such a commission in order to 
protect the public interest. So far as the other personnel is con- 
cerned, as before suggested, if we are to have radio regulation, which 
everybody concedes is necessary, such functions must be performed 
by some organization somew here 
‘The pending bill recognizes the propriety of appeals from the 
action of the Secretary of Commerce. ‘The commission should be 
in session prec to speedily hear and determine such appeals. 
Not only should the interested parties have the right to present all 
competent evidence and arguments, but the commission should have 
a broad and full knowledge of the radio problem generally, in order 
to intelligently decide the individual cases ap aled to them. 

Consequently, I suggest that the pending bill should be so amended 
as to provide for service all the time by the commission and for rea- 
sable annual salaries, that such commission be empowered uod 
directed to regulate the rates and service of all radio public utilities 
engaged in interstate or foreign business, to investignute and prevent 
den and unlawful practices, etc. 

In fact, in my opinion there should be established a Federal cum- 
municutions commission, having such jurisdiction over all wire public 
utilities, including the telephone, telegraph, and cable, as well as 
over radio utilities, engaged in interstate or foreign service. How- 
ever, jurisdiction over wire utilities rests in another committee of 
the House than the Merchant Marine and Fisheries Comumnittee, so 
that a point of order would lie against an amendment embracing 
wire ntilities. On the other hand, if this bill passes the House, it 
will be referred to the Senate committee which has jurisdiction over 
both wire and wireless problems, and that committee could broaden 
the jurisdiction of the commission so as to give it jurisdiction over 
Wire utilities. Surely no one will seriously contend that the combina- 
tion of all communication utilities, wire and wireless, would not be 
of sufficient magnitude and importance to justify the creation of a 
commission for the proper regulation thereof; or that the tune and 
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thought of such a commission could not be profitably devoted o 
such unportant functions. 

\ceording to se of some members of the Committsy 
op the Merchant Marine and Fisheries, this lack of full )urisdictiog 
over all communication services prompted tivem to oppose the cre, 
tion of the commission which I propose. However, it occurs to im 
that such a situation does not warrant our committee or the Hots, 
from squarely meeting the situation, at least in so far as it can do % 
under the parliamentary situation, and of paving the way for full 
and adequate legislation. : 

This is # question in which millions of our citizens ure alread 
directly interested and which at no distant date will vitally affect 
practically all of our citizens and every section of our country, Its 
distinctly a national problem, and in part an international problem, 
I particularly approve regional representation upon the commission, 
us already provided in the bill, We should not only have regional 
representulion to the end that we may have national representation 
and expression but such commission should have the authority, the 
time, and the opportunity to deal with these questions fuirly and 
intelligently. 

I further suggest that any person in interest feeling aggrieved shoul 
have the right of uppeal en the action of the amin to . 
Court of Appeals o the District of Columbia or some other Federal 
court, and that such court have the right of review of the questions 
of law, but that the finding of facts of the commission shall be 
conclusive 

It is further suggested that every applicant for a permit or a license 
or a renewal thereof should be required to file a written application 
upon prescribed forms, which, among other things, “aan require 
unswers as to any contracts, agreements, or connections wv ith other 
communication services designed to elicit information as to whether 
or not such applicant is monopolizing or attempting to monopolize 
interstate or foreign communications or is engaged in @ violation or 
in attempt to violate the laws of the United States against combina- 
tions, contracts, or agreements in restraint of trade; and if said com- 
mission upon reference by or appeal from the Secretary of Commerce, 
or upon its own motion, determines that as a matter of law or asa 
mixed question of law and fact said applicant is violating the laws 
of the United States in any of the above respects, it shall certify such 
findings to the Secretary of Commerce and the latter shall refuse to 
grant the license — for; thereupon, the applicant shall have 
right to a hearing before the commission, and after said hearing the 
commission shall make its decision in writing setting forth its find- 
ings of fact and rulings of law, and if it finds that the applicant is 
violating the laws of the United States in any of the above respects 
it shall certify such finding to the Secretary of Commerce, and the 
latter shall refuse to grant said license; und then providing for an 
appeal from the decision of the commission, if desired; and further 
providing that during the pendency of such un appeal to the court, 
the commission shali have authority, if it deems the Jaw to be doubt- 
ful, to authorize the Secretury of Commerce to grant a temporary 
license to such applicant pending the ap venl, such license to be re 
voked in the event the court finds the applicant guilty un the respects 
above mentioned. 
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the right to revoke a license for the same reasons and in the sain 
manner should likewise be provided. And it should be f 

vided that no license shall thereafter be granted to such a person 

,company, or corporation thus found to have been so offending 
ynless and untit'in the opinion of the commiasion sucli person, jirm 
smpany, or corporation shall have ‘fully desisted from such unlaw- 
ful practice and conduct and such finding has been certified by the 
emmission to the Secretary of Commerce. 

The enactment and enforcement of such provisions wauld force a 
jisgolution of the powerful ae, eee It surely will not be 
contended that the United States should license applicants to co 
tinue to violate its laws. Ap Slicants should be required to “come 
with clean hands” before the Geveridnent throws its mantie of pr 
ction around them. 

On the other hand, if the pending bill becomes a law without 
sme such amendments, the members of the monopoly will auto- 
matically have their licenses renewed probably for five-year periods 
ss authorized in the bill, because there ts no provision in the pending 
bill even designed to prevent such reissuance and neither the Secre- 
(ary of Commerce nor the commission is authorized to refuse or 
revoke licenses for such violations of law, unless and until they shall 
have been convicted in a Federal court of such violation committed 
after the enactment of this bill—a remote and hazy contingency, at 
best many — deferred. 

During the consideration of the bill in the House, if given an 
opportunity to do so, [ expect to propose amendments along the lines 
hereinbefore indicated. 

win L. Davis 
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APPENDIX 


United States of America, before Federal Trade Commission. In the matter of 
General Electric Co., American Telephone & Telegraph Co., Western Llex 
Co., (Inc.), Westinghouse Electric & Manufacturing Co., the International 

Radio Telegraph Co., United Fruit Co., Wireless Specialty Apparatus Co., ar 

Radio Corporation of America. Docket No. 1115 


COMPLAINT 


o 


Acting in the public interost pursuant to the provisions of an act of Congress, 
spproved Septumber 2}, 1914, entitled, “‘An act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the Federal 
Trade Commission charges that the various persons, corporate and individual, 
mentioned in the caption hereof and more particularly hereinafter described and 
hereinafter referred to as respondents, have been and are using unfair methods 
of competi*ion, in commerce in violation of the provisions of section 5 of said 
act, and states its charges in that respect as follows: 

Panacrapu 1. The Ganctel Klectric Co. is (and was at all times hercinafter 
named) a corporation organised and doing business under the laws of the State 
wd New York. Its principal place of business is in Schenectady, N. ¥ It is 
wgaged in the iwanufacture and sale in interstate and foreign commerce of ap- 
paratus intended for the generating and application of electric current to various 
purposte, including comimunication by radio or wireless waves. Prior to Oc- 
tober, 1919, and subsequently it has employed a large staff of electrical experts 
in research and experiment with a view to developing new inventions, discov- 
ties, and devices applicable to any of the various uses of electricity, including 

paratus for radio communication, both transmitting and receiving. It was 
the owner of many patents and licenses or rights under patents for the manu- 
feeture, use, and gale of the articles above Searatoat and certain applications 
lor patents covering important inv cutions for use in vacuum tubes. used in radio 
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unications. The General Electric Co. is the largest matrafacturer of dg, 
eres! apparatis, including devices used in radio communication, in the UJ 
States. é ‘Sie 

Pan. 2. The American Telephone & Telegraph Co. is # corporation organtiy 

and doing business under the laws of the State of New York. It Ras ite 

isce of business in New York City, State of New York. It is engaged 
in the transmisaion of telephone mpemnagpes by wire from point to point ing, 
United States. The Western Electric . Is a‘cotporation organised and 
business under the laws of the State of New York. It has ite principal offer 
place of business in Cleveland, Ohio. It ts engaged principally in the manuf 
and sale in interstate commerce and with forcign countries, ‘of apparatus 
devices used in wire ae and in other applications of electricity. A 
majority ofthe stock of the Western Electtic Co. was and is owned by the 
cap Telephone & Telegraph Co. Prior to October, 1919, and cubschuentiy ty 
said American Telephone & Telegraph Co. and the Western Electric Co. main. 
tained a large staff of experte in research and experiment with a view to’ develop. 
ing new inventions, discoveries, and devices applicable to any of the Various wees 
of electricity, including radio communication. Each of them was the ownery 
many patents, and licenses or rights under patents, relating to such invention 
and devices, and particularly of important patents telating to vacuum tube» 
used in radio communication. The Western Electric Co. manufactured and so 
in interstate commerce various articles under the — of the Amertcan Tes. 
phone & Telegraph Co. and ite own patents, including the aforesaid vacuum-tuby 
patents. The Western Electric Co.'{s one of the largest manufacturers of ele’ 
trical apparatus, including apparatus uscd in radio communications in the Unite 
States. 

Par. 38. The Westinghouse Electric & Manufacturing Co. is a c tion 
organized and doing business under the laws of the State of Pennsylvania, It ha 
its principal place of business in Pittsburgh, State of Pennsylvania. I is engaged 
principally in tlic business of the manufacture and gale fn interstate commene 
and with foreign countries, of electrical apparatus for the generation of electric 
current and its application to various purposes. Prior to October,'1919, and at 
all times hereinafter named, it maintained a large staff of experts In rescarsh 
and experiment with a view to developing new inventions, diseoveries, and de 
vices applicable to any of the various uses of electricity, including radio commu: 
nication. It is the owner of many patents and licenses and rights under patents 
relating to such inventions and devices, and particularly certain important 
patents covering inventions and devices known as the Armstrong *‘ regenerator" 
and the Fessenden heterodyne patents, of primary importance in radio commu 
nication. The Westinghouse lectric & Manufacturing Co. is the second largest 
manufacturer.of electrical apparatus, including apparatus used in rndio ¢om- 
munication, in the United States. 

Par. 4. The International Radio ee Co. is a corporation organised 
and doing business under the laws of the State of Delaware. It is the successor 
of the Internationa! Radio Telegraph Co., having been organized under an agree 
ment of May 22, 1920, between the latter and the Westinghouse Electric & 
Manufacturing Co. The earlier company had been engaged in the business of 
transmitting and receiving wireless messages in a limited field prior to the war, 
and of manufacturing under patente and selling radio apparatus in interstate 
commerce. The new company, The International Radio Telegraph Co. eontinued 
the business of radio communication. 

Pak. 5. The United Fruit Co. is a corporation organized and doing business 
under the laws of the State of New Jersey. {t has its principal place of business 
in New York City. It is engaged in the growing of fruit and the transportation 
thereof from Central and South America to the United States and the aale 
thereof, and in connection therewith operates a fleet of steamships. Prior to 
October, 1919, and subsequently, it had in connection witn its business through 
its subsidiary, the Tropical Radio Telegrapn Co., owned and operated stations 
for the sending and receiving of wireless communications hetween the United 
States and various points in the territory where it produced and shipped ite 

roducts and was equipped with the necessary apparatus for such purposes. 

hese stations were also open to the public for the receiving and tranemission 
of wireless messages. Prior to October, 1919, the United Fruit Co. and the 
Wirelees Specialty Apparatus Co., another of its subsidiaries, had acquired and 
were the owners of various patents and licenses and rights under patents, for the 
use, manufacture, and sale of various important devices and apparatus useful 
in radio communication, especially broad patents covering the use of crystal 
receiving apparatus. It and its said subsidiary, the Wireless Specialty Apparatus 
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Co, employe staffs of experts in research and experiment with a view to develop- 

‘pew inventions, discoveries and devices applicable especially to radio com- 

tion. 

ne 6 The Radio Corporation of America is a corporation organized and doing 
under the laws of the State of Delaware, having been incorporated on or 
shout October 17, 1919, its principal place of business is in New York City. Its 
apitalisation was 5,000,000 shares preferred stock, par value $5, and 5,000,000 
of common stock, no pee value. It is engaged in conducting s public 
communication service between points in different States in this country 
wad between ships and ships and shore, and between the United States and Cuba 
god foreign countries, and in the business of buying and selling apparatus and 
devices for use in radio broadcasting and receiving and radio communication and 
ing the same among and between the Statcs of the United States and to 

foreign countries. f ; 

Par. 7. The Marconi Wireless Telegraph Co. of America was, prior to Octo- 
ter, 1919, a corporation organized and doing business under the laws of the 
gate of New Jersey. It had its principal place of business in New York City, 

of New York, and was engaged in operating a trans-oceanic radio service 
gd from ships to shore, and in the manufacture of apparatus and devices used 
in radio communication. It owned and operated stations at various points in 
the United States and elsewhere for the conduct of its business, equipped with 
the necessity apparatus therefor, and through its connection with the Marconi 
Wirelees Co. (Ltd.), of Great Britain, the largest holder of its stock, was equipped 
for trans-oceanic radio traffic. It was the owner of various patents and licenses 
gd rights under patents for inventions and devices used in radio communica- 
ton, and it manufactured and sold various articles under said patents, including 
nt patents relating to the manufacture and use of vacuum tubes in 
itemetunication. 

Pan. 8. Prior to this country’s entering the war the General Electric Co., in 
gnnection with its research work in the radio field, had developed and con- 
structed a werful rapid alternating generator known as the Alexanderson 
generator. e efficiency of this machine in transoceanic communication by 
dio was demonstrated during the war. The movement for control of this ina- 
chine and other patented radio devices not owned by General Electric Co., led to 
the organization of Radio ae of America as above alleged, by persons 
among whom the interests of General Electric Co. predominated. On or about 
Oetober 22, 1919, the General Electric Co. entered into an agreement with the 
Marconi Wireless Telegraph Co. of America, whereby the latter agreed to seek 
the approval by its stockholders of a proposed agreement between the Radio Cor- 

tion of America and the Marconi Wireless Telegraph Co. of America, and 
the General Electric Co. agreed to cause the Radio Corporation of America to 
aecute and deliver said proposed agreement as soon as approved by the stock- 
holders of the Marconi Wireless Telegraph Co. of America. This proposed agree- 
went provided substantially for the sale to the Radio Corporation of America 


| of the assets of the Marconi Wireless Telegraph Co. of America, including its 


pitents and physical assets and stock of various subsidiary corporations, in 
consideration of the issuance to it by the Radio Corporation of America of 
000,000 shares of its preferred stock and 2,000,000 shares of its common stock 
uw more fully appears from said agreement. 

Thereafter, and on or about November 20, 1919, said proposed agreement 
letween the Radio Corporation of America and the Marconi Wireless Telegraph 
Co. of America was executed and delivered. In connection with gaid negotiations 
and agreements, the General Electric Co. purchased the holdings of the Marconi 
Wireless Telegraph Co. (Ltd.), a British corporation in the stock of the Marconi 
Wireless ‘Telegraph Co. of America, for the Radio Corporation of America. In 
August, 1919, the Marconi Wireless Telegraph Co. of America was dissolved, 
strust, however, being created, with the corporation’s directors as trustees for 
the purpose of eta claims of the corporation against the United States 
Government and accounting for any proceeds thereof. All the stock of the com- 

y has been exchanged for shares in the Radio Corporation of America, it 
bing noted in the stock of the Marconi Co. so exchanged that it was entitled to 
tare pro rata in any moneys resulting from the prosecution of said claims against 
the United States Goverainent, and it was provided further that such moneys 


| Were to be invested in the preferred stock of the Radio Corporation of America 


Pan. 9. On or about October 22, 1919, the Radio Corporation of America 
igeed, by appropriate action of its directurs, to issue to the General Electric Co. 
la consideration of its services and expenses in bringing about the purchase 
thove described from the Marconi Wireless ‘elegraph Co. uf America, and other- 
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wise, 135,174 shares of preferred and 2,000,000 shares of the common stock of thy 
Radio Corporation of Amcrica. Among the considerations referred to wag 
procuring of an agroement between Marconi Wireless Telegraph Co, (Ltd) 
a British corporation, and the Radio Corporation of America, for the condyg 
of international transoceanic radio traffic. Prior thereto the former 

tion (British Marconi Co.) had been the largest stockholder in the M 
Wireless Telegraph Co. of America, and had entered into agreemente and oop, 
tracts with it covering the exchange of traffic facilities and all equipment and 
apparatus under patent rights. By said agreement between the Radio Co 

tion and the Marconi Wircless Telegraph Co. (Ltd.) all said agreements and right 
if the Marconi Wireless Telegraph Co. of America under said contracts and agres. 
nents and specifically the agrecment of April 18, 1902, were confirmed and eo. 

inued to the Radio Corporation of America under an agreement executed on q 
about November 20, 1919, between the Marconi Wireless Telegraph Co, (Ltd, 
and the Radio Corporation of America. 

Par. 10. On or about November 20, 1919, the General Electric Co. and th 
Radio Corporation of America made an agreement by which the General Electr, 
Co. granted to the Kadiv Corporation of America the exclusive divisible liceng 
to use and sell (with certain reservations as to use) but not to make, unless th 
General Electric Co. is not in a position to do so, apparatus for radio pu 
under all patents, present or future, owned or controlled by the General Electrie 
Co., for the term of the agreement, namely, until 1945. he Radio Corporation 
of America granted to the Genera! Electric Co. the exclusive divisible right t 
make and sell radio devices through the Radio Corporation only, under all ity 
patents, present or future, for the term of the agreement, except certain patents 
acquired by purchase, for which special provision for apportioning costs way 
made; and the Radio Corporation agreed to purchase from the General Electric 
Co. all radio devices covered by patents, which the General Electric Co. is ing 
position to supply, and not to sell patented articles except as a part of the radio 

vatem; and generally to restrict its business to radio “oe and not to enter 
with any patented device, process, or system, the field of the General Electric 
Co. or encourage others so to do as more fully appears from said agreement, 

n December 31, 1922, the General Electric Co. owned 620,800 shares of the pre 
ferred stock and 1,876,000 shares of the common stock of the Radio Corporation 
of America. 

Par. 1}. Said agreement of November 20, 1919, between the Marconi Wireless 
Telegraph Co. (Ltd.) (British) and the Radio Corporation of America recited 
the agreement of November 20, 1919, described in paragraph 10 between the 
General klectric Co. and the Radio Corporation of America; also that both com- 
panies (radio and British Marconi) owned and controlled patented inventions in 
radio devices and intended to prosecute diligent research for improving same and 
producing others in order to establish economically world-wide public commercial 
wireless; that the Marconi Co. owns rights in all the Marconi radio patente for 
the British Empire and Marconi patents and inventions of its employees outside 
of the British Empire existing and in the future; whereupon it is that the 
trans-Atlantic circuit of radio communication shall be maintained by the parties 
together anc a traffic agreement entered into therefor between them, tem 
provision being made for the division of tolls equally. The Radio Corporation 
then sells to the Marconi Co., for radio purposes only, all its patents and lice: 
etc., existing or acquired during the term of the agreement, for the Marco 
territory (except those acquired by purchase, as specially provided), and the 
Marconi Co. grants to the Radio rporation (subject to previous grants) 
nonexclusive rights and licenses under its patents, present and future, for radio 
purposes, and the right to make and sell thereunder radio devices in the territory 

tween the southern jurisdiction of the United States and the Republic of Pans 
nia ond adjacent islands and regions. 

The agreement provides that the traffic agreement shall run to January, 
1945, and the british Marconi Co. agrees to transmit or receive over the circuit 
sta ed by it and the Radio Corporation every message sent or received by 

or any affiliated company or interest, which originates in or passes 
f to (jreat Britain and is destined té or routed through or from the 
territoiy of the Radio Corporation, and, reciprocally, the Radio Corporation 
agiees to transmit over said circuit every message sent or received by it or any 
aililiated company or interest which originates in or passes through or to the 
territory of the Radio Corporation and is destined or routed to or through or 
from Great ritain. The agreement of November 20, 1919, by which the licenses 
and rights of the Marconi Wireless Telegraph Co. of America under all the pat 
ents of the British Marconi Co. were transferred to the Radio Corporation of 
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america and the grant above described of its patents for radio purposes by the 
Radio Cor ration to the British Marconi Co., effected an interchange of licenses 
ip ali the tents now or during the term of the contract owned or controlled by 
ihe British Marconi and Racio Corporation pertaining to radio. The agreement 
ides for the maintenance of special departments by each of the parties for 
diligent prosecution of research for the improvement of the radio art and 
for free exchange of inforination and patents relating thereto, all of which more 
ylly appeare by the terms of said agreement of November 20, 1919. 
ar. 12. On or about May 20, 1920, the Westinghouse Electric & Manu- 
facturing Co. entered into a contract with the International Radio es 57 Co. 
ee par. 5) for the formation of a new company of the same namo. e Inter. 
national Radio Telegraph Co. to take over patents and certain asscts of the 
jpternational Radio Telegraph Co. (the prior company) relating to apparatus 
jy radio Communication. he consideration for this contract was the payment 
by the Westinghouse Co. of $2,500,000 for one-half of the common voting stock 
gd the new company. The purpose was that the new organiration should enter 
the commercial radio communication field in a more comprehensive way and in 
rsuance of said purpose, the new company did construct and operate stations 
the transmission and reception of radio mnessages at Cape May, N. J., and 
fiasconsett, Mass., anc reopened or rehabilitated stations formerly operated by 
the old International Co. In connection with the contract of May 22, 1920, the 
oid International Co. agreed to grant to the Westinghouse Co. the right to 
manufacture and sell radio devices and apparatus under all the patent rights to 
he transferred to the International Co., subject to the condition that it should 
pot sell such devices or apparatus to business compctitors of the International 
Co. for usc in the latter’s field. On or about June 29, 1921, the parties above 
pamed entered into an agreement which recited that the International Co. had 
by separate instruments assigned to the Westinghouse Co. all of its existing 
tents and applications therefor, and that the International Co. granted to 
the Westinghouse Co. the exclusive, divisible right to make and to sell radio 
devices to the International Co. only, as well as the exclusive, divisible right to 
make use of and sell devices other than radio devices under all ita future patents 
and applications for patents, inventions, and rights or licenses under or in con- 
nection with patents which the International Co. may require during the term 
of the agreement, namely, until January 1, 1945, except as to certain patents 
aquired by purchase. 

he Westinghouse Co. granted to the International Co. an exclusive, divisible 
license to use and ecll, as well as a nonexclusive, indivisible license to make 
only when the Westinghouse Co. is not in a position to supply the desired device 
with reasonable promptness, every radio apparatus under all patents, applica- 
tions for patents, inventions or rights, and licenses under or in connection with 
patents which the Westinghouse Co. owns or may acquire during the term of 
the contract. The International Co. further agreed to purchase from the 
Westinghouse Co. all radio deviecs covered by said patents and the Westinghouse 
Co. agreed to produce the same. The International Co. agreed to use care not 
to enter under any patent rights into the field of the Westinghouse Co. or en- 
murage others so to do. The parties also agreed to assist each other with 
sientific information and results of research of their engincers in their respective 
felds. Among the patents so acquired by the Westinghouse Co. were patents 
covering important inventions for radio communication known as the Fessenden 
or heterodyne, all of which more fully appears from said agreement of June 29, 
1921. Wn December 31, 1922, the Westinghouse Co. owned 1,000,000 shares of 
the common and 1,°00,000 shares of the preferred stock of the Radio Corporation 
of America. 

Par. 13. On or about July 1, 1920, the General Electric Co. and the American 
Telephone & Telegraph Co. nade an agrecinent by which each granted to the 
other, with certain reservations and restrictions, licenses under all patenta and 
fights to, or under patente, owned by cach respectively, present and future, for the 
term of the agreement—namely, 10 vears, unless previously terminated by con- 
ent of the parties—to use methods and processes, and to make, use, lease, sell or 
otherwise dispose of apparatts, machines, and devices thereunder in the fields in 
which the licenses are granted to each respectively, but no rights are granted 
weither partv to manufacture under patents license for which are granted in 
tid agreement, apparatus at the time manufactured by the other party, except 
in the factories of either party; the uses by cach party to which said grants of 
i s are restricted, in the fields of telephony and telegraphv, broadcasting 
and commercial communication, are carefuliv defined; certain fields of use and 
manufacture of ratio apparatus uncer said licenses being granted to one party 
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and others to the other. The American Telephone & iat Co. aoa: 
the exclusive right to manufacture and sell broadcasting transmitting app 

for commercial purposes, and. the General Electric Co. acquired the eXcluaiyy 
right to manufacture and sell receiving apparatus for noncommercial] 

It is provided that when either party acquires rights to. patents app clue 
the fields of both, it must do so in such a manner that both parties shall 
given an opportunity to acquire the patent, in their respective fields. 

Fach party grants to the other a jicense for trans-oceanic wireleas 
subject to the condition that the General Electric Co., so far as concerns servioa 2 
this continent for the public and others than tho General Electric Co., must render 
such service through only the telephone company’s wire or wireless telephone 
systems, so long as it supplies that service; and that the telephone company ig 
the ficld of trans<:ceanic wireless telophony, so far as concerns service for the 
public or for others than the telephone company, shall render such BETVigg 
through only the Gencral Electric Co.’s system for trans-oceanic communi 
so long a8 the latter supplies such system. It is agreed that information with 
reference to patents and inventions shall be exchanged and facilities mutualj 
afforded for the development of wireless telephony, and that each party a 
mannfacture for the other certain apparatus covered by patents which are the 
subject of this agreement; as more fatly appears from the said a ment of 
July 1, 1920. On December 31, 1922, the American Telephone Telegraph 
Co. owned 400,000 shares of the preferred stock of the Radio Corporation of 
America ; 

Par. 14. By an agreement dated July 1, 1920, between the General Electric 
Co., the American Telephone & Telegraph Co., the Radio Corporation, and 
the Western Electric Co., provision was made whereby the telephone company 
could extend to the Western Llectric, and likewise the General Electric could 
extend to the Radio Corporation, their respective rights under the agrcement of 
July 1, 1920, described in paragraph 13, and the Western Electric Co. did extend 
to the General Electric Co. and the Radio Corporation of America grante to 
the American Telephone & Telegraph Co. rights under their respective radio 
patents, present and future, of the same character and scope as the rights granted 
between the General Electric Co. and the American Telephone & 

Co. by the agreement of July 1, 1920, deseribed in paragraph 13, and subject 
to similar reservations, limitations, and conditions as therein provided, as more 
fully appears from said agreement dated July 1, 1920, first named herein. 

Par. 15. On March 7, 1921, the Radio Corporation of America entered into 
an agreement with the United Fruit Co. by which the former granted to the 
latter a liccnse to use the inventions and devices covered by its patente, present 
or future, relating to wireless communication or apparatus or devices in con- 
nection therewith. This grant was limited, however, to certain territory, defined 
in said agreement and being generally the territory in which said United Fruit Co. 
had previously operated in Central America and adjacent regions, and limited 
otherwise. The United Fruit Co. in said agreement granted to the Radio. Cor- 
poration an exclusive license under its patents, reserving a right to license gim- 
ilariy the Wireless Specialty Apparatus Co. to make or have made, use, and 
sell raclio devices under its own patents. The United Fruit Co. further agreed 
to limit its wircless communication business within its territory as defined in 
said agreement, and to purchase its supplics under the patents under which it 
is licensed by the Kadio Corporation from the Radio Corporation, except at its 
option to purchase from the Wireless Specialty Apparatus Co. such apparatus as 
the latter is licensed to make. Provision is made for the exchange of information 
with reference to inventions and patents relating to wireless communications or 


apparatus and exchange of licenses under patents thereafter obtained; the agree- 
ment includes provisions for exchange of traffic, all of which more fully appear 
in the said agreement of March 7, 1921. Prior to the date of the agreement 
above described, namely, March 7, 1921, the United Fruit Co. had purehased 


200,000 shares of the preferred stock (par value $5) and 200,000 shares of the 
common stock (no par value) of the Radio Corporation for the sum of $1,000,000 
cash. On December 31, 1922, the United Fruit Co. owned 160,000 shares of the 
common and 200,000 shares of the preferred stock of the Radio Corporation of 
America 

Par. 16. On March 7, 1921, the Radio Corporation of America and the Gea- 
eral Electric Co., parties of the first part, entered into an agreement with the 
Wireless Specialty Apparatus Co., being a subsidiary of the United Fruit Co., 
whereby the parties of the first part granted to the Wireless Specialty Apparatus 
Co., under all patents or patent rights owned by them then or thereafter, a non- 
exclusive license to manufacture and sell certain apparatus, specifically nama, 
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ad excluding vacuum tubes, for use in radio communication, limited, however, 
manufacture for eale to the United Fruit Co. or ite subsidiaries for use under 
cense granted of even date, namely, March 7, 1921, by the Radio Corpora- 
of America to the United Fruit Co. (par. 15 above); and the Wireless 


4 
ve 
the li 
hon . ' 
qerialty Apparatus Co. granted to the parties of the first part an assignable 
jieense to make and use under all its patents having to do with radio communica- 
jon or with apparatus or devices in connection therewith, present or future, 
merving, however, the right to grant licenses to the United Fruit Co., the said 

ment to continue until January 1, 1945, all of which more fully appears in 
wid agreement of March 7, 1921. 

Pan. 17. By letter of June 30, 1921, the American Telephone & Telegraph Co 
snd the Western Electric Co. agreed to the extension by the Gencral Electric 
(o,and the Radio Corporation of America to the Westinghouse Electric & Manu- 
ieturing Co. of the rights under the licenses acquired or to be acquired under the 

ment of July 1, 1920 (described in pars. 13 and 14), in consideration of the 

} gant to the American Telephone & Telegraph Co. and the Western Electric Co 
df licenses under the present and future patents and inventions of the Westing- 
house Klectric & Manufacturing Co., corresponding to rights granted by the 
General Electric Co. in the aforesaid agreement of July 1, 1920, the receipt of 
gich grants from the Westinghouse Electric & Manufacturing Co. being acknowl 
edged by the American Telephone & Telegraph Co. and the Western Electric Co 

Pan. 18. On June 13, 1921, an agreement was made between the Westing- 
house Electric & Manufacturing Co., the Radio Corporation of America, and the 
Ceneral Electric Co., by which rights under the Armstrong-Pupin patents were 

' tended by the Westinghouse Electric & Manufacturing Co., with the consent 
of the Radio Corporation of America, to the General Electric Co., and the terms 
of payment therefor by the Radio Corporation and the General Electric Co. were 


wie 19. On June 30, 1921, the Radio Corporation of America entered into 
snagreement with the International Radio Telegraph Co. by which in considera- 
tion of the issuance to it by the Radio Corporation of America of 1,000,000 shares 
dite preferred and 1,000,000 shares of its common stock, the International Radio 
Telegraph Co. sold and assigned all of its assets and liabilities to the Radio 
Corporation, including its patent rights, and licenses under patents, real estate 
\ and especially the right to the sum of $2,200,000 payable by the Westinghouse 
Blectrie & Manufacturing Co. to the International Radio Telegraph Co. in 
ucordance with the terms and provisions of an agreement dated June 21, 1921. 
etween ssid companies. (See par. 12 above.) 

Par. 20. By a letter dated March 9, 1921, the American Telephone & Tele- 
graph Co. and the Western Electric Co., its subsidiary, assented to the grant by 
the General Electric Co., and the Radio Corporation of America of special 
licenses to the United Fruit Co., the Tropical Radio Telegraph Co., and thic 
Wireless Specialty Apparatus Co., under the patent licenses acquired or to be 

wired under the agreement of July 1, 1920, between the General Electric Co 
snd the American Telephone & Telegraph Co. (par. 14 above), on the condition 
dagrant to the American Telephone & Telegraph Co. and the Western Electric 

Co. by the United Fruit Co., the Tropical Radio Telegraph Co., and the Wireless 
Specialty Apparatus Co. of licenses under all United States patents now or 
hereafter owned or controlled by the United Fruit Co., Tropical Radio Tele- 
gaph Co., and the Wireless Specialty Apparatus Co. 

Par. 21. On or about March 14, 1923, the Radio Corporation of America pro- 
tured from the Radio Kngineering Co., a New York corporation, an assignable 
and divisible license to make, use, sell, and lease under certain patents owned by 
the Radio Engineering Co., with the right to the Radio Corporation of America, 
ater two vears, to take an assignment of those patents, all of which more fully 
appears from said agreement. 

Par, 22. On or about September, 1922, the Radio Corporation of America 
entered into an agreement with the Federal Telegraph Co. of California, to incor- 
porate the Federal Telegraph Co. of Delaware for the purpose of carrying out 
certain agreements between the Federal Telegraph Co. of California and the 
Government of China, executed on or about January 8 and September 20, 192], 
lor the construction, installing, and operation in China of a radio system for 
emmunication hetween this country and China; said agreement between the 
Radio Corporation of America and the Federal Telegraph Co. of California was 
for the term of 10 vears and provided for the taking over by the Federal Tele- 

h Co. of Delaware of anid contracts of January 8 and September 20, 1921, 
the participation of the Radio Corporation of America in the carrying out 
the agreement with the Federal Telegraph Co. of California with the Chinese 
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Government on the basis of an equal share of the profits, the Radio Corporation 
tr name the chairman of the board of directors, on which the Radio Corporation 
f America and the Federal Telegraph Co. of California were to have equal rep. 
resentations in number, the president of the Federal Telegraph Co. of Californiy 
to be president of the Delaware corporation. By said agreement of September 
2, the Radio Corporation granted to the Delaware corporation, for the pur. 
construction and communication under the Federal Co.-China contracte— 
exclusive license under ail its patents in the United States to use in Chin 
radio telegraphing purposes, but not to make or sell, and the Federal Toe. 
f California granted to the Delaware corporation a similar license 

vhich more fully appears from said agreements, 
ark. 23. On or about July 10, 1922, the Radio Corporation of America And 
stal Telegraph Co., a New York corporation, entered into an agreement 


1¢ 


hy which the Postal Co. agreed to accept for and receive from the Radio Corpo. 
rati messages, each to pay the other for its respective service to'ls; the Radio 
Corporation agreed to tender the Postal Co., to be forwarded over its lines, all 
trans-Atlantic radio messages received by it or its connections destined to points 


ed States reached bv the Postal Co : except where the Radio Corpora. 
{ as its own facilities, it being provided that no traffic arrangement should 


de with any other company where the Postal Co. has facilities, except for 


to-shore a 1 ship-t ship traffic, the Postal Co. agreeing to receive radio. 

grams only a from the Radio Corporation and not otherwise to be the for. 

warder of trans-Atlantic radio iInessages under any agrecment for through radio. 
graph service, all of which more fully appears from said agreement. 

Par. 24. On or about September 25, 1920, the Radio Corporation of Amerie 

the Americ: Telephone & Telegraph Co. entered into an agreement for 
tracontinental radio traffic, which recites that the latter company in connection 
telep} ic system maintains some telegraph terminals and that the 
rporat DUry 3 to establish transfer offices for the transfer of extrg 
l ratio tel between land lines and its radio stations; said agree. 
vid Radio Corporation may attach wires connecting its 
fer offices w lio stations to poles of the American Telephone & Tele. 
pt at t ume rates as commercial telegraph companies for use only for 
f Radio Corporation's extracontinental radio telegraph 
g missi f its telegraph service and other messages at the 
c t s expense 1 the condition that the Radio Corporation shall 
ere a rial part of its extracontinental traffic; all of which 

f } { greement 
5 is of the Marconi Wireless Telegraph Co. of America, 
hereinbefore alleged by the Radio Corporation of America, hy an 
lated on or about March 27, 1920, was an agreement entered into 
t August 22, 1916, between the Marconi Co. and the Imperial Japanese 
vernment, which provided for a mutual exclusive contract for the handling 
tr inless specially ordered otherwise by senders, and provided that rates 

r cheap as elsewhere, and subject to the terms of the International Tele- 
gra Cons vf St. Petersburgh so far as compatible with said agreement, 

which re fy appears from said agreement. 

Pan By various agreements by assignment from the Marconi Wireless 
Telegraph Ce \merica, or directly with the Governments and/or companies 
aving exclusive rights for the operation of radio communication from said 
juvernme! respectively, of Germany, France, Sweden, Norway, and Poland, 
the Radio Corporation of America has acquired in the year 1920, and thereafter 

sive and/or preferential tratiic arrangements and/or exclusive or preferenti 
gements for the exchange of patents and patent rights, relating to radio 
Municati anc the operation of same, respectively, as more fully appears 
i ene g 
7 an agreement entered into on or about October 14, 1921, between 

e Radio Corporation of America and representatives of British, French, and 

( an int ‘ ng or controlling rights for the operation of radio communi- 
on in and ¥ various territories of Central and South America, a trust was 

of which the chairman was to be named by the Radio Corporation with 

er of vote, by which the parties agreed to communicate exclusively with the 
tations of the other parties and their affiliated companies in their respective 
territories and for traffic in the territory of the other parties with the consent of the 


+ 


ve parties, as more fully appears from said agreement. 
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Par. 28. Since the organization of the Radio Corporation of America the 
following respondents have been represented on the board of directors: General 
Electric Co., Westinghouse Electric & Manufacturing Co., American Telephone 
& Telegraph Co., and United Fruit Co., and on December 31, 1922, the respond- 
ents named, with th n of the American Telephone & Telegraph Co., 
were so represented. ; ; ‘ 

Par. 29. The Radio Corporation of America has, by appropriate action of its 
board of directors, catised to be published in connection with its radio apparatus 


offered for sale a so-called ‘patent license” containing restrictions as to the use 
thereof by purchasers, viz, to amateur and experimental purposes only and not 
for commercial purposes or sale, and not for use in circuits or seta made or as 


gembled for commercia! purposes; and has also provided that transmitting 
apparatus, not excee ling 2 kilowatts antenna input, and receiving apparatus 
may be leased io competing companies and others for communication only be- 
tween ship and shore and vice versa, also for private use and not for tolls and not 


to resell, on condition that, other things being equal, the Radio Corporation 
should be given preference in routing business transmitted by such apparatus; 
also that apparatus not for external international communication purposes May 


be sold or leased!, provided transmitting apparatus shall not exceed 2 kilowatts 

antenna input; also that whenever possible an agreement should be secured 
giving exclusive traTic connections to stations of the corporation and its affiliated 
companies; and that no licenses of whatsoever nature are to be granted for the 
manufacture and sale of vacuum tubes; also, its policy, as recommended by its 
board of directors, has been that apparatus sold for amateur, entertainment, and 
experimental purposes differ as widely as practicable from the designs of the 
apparatus 5 lease! for other purposes, as “the best way in which to pr tect 
our licensees and enforce our restrictions” and to offer ‘‘just onc more obstacle 
that nonlicensees will have to overcome.” 


Par. 30. By reason of the facta and acts of the respondents set forth in the 
preceding pnragraphs Nos. 8 to 29, inclusive, the respondents have combined and 
conspired for the purpose and with the effect of restraining competition and 
ereating & Mm poly in the manufacture, purchase, and sale, in interstate com- 


merce, of radio devices and apparatus, and other electrical devices and apparatus, 
and in domestic and transoceanic radio communication and bruvadcasting by 
the following means 

(1) Acquiring collectively, directly and indirectly, patents and patent rights 
covering all devices and apparatus known to and used in any and all branches of 
the practice of the art of radio, and combining and pooling, by assignment and 
licensing, rights thereunder to manufacture and use and/or sell such devices 
and apparatus, competing and noncompeting, and allotting certain of such 
rights exclusively to certain respondents. 

(2) Granting to the Radio Corporation of America the exclusive right to sell 
such devices and apparatus manufactured under said patents and patent rights 
and restricting ne ascs by the Radio Corporation of America ok davtens and 
apparatus useful in the art of radio to certain respondents and apportioning such 
purchases among them. 

(3) Restricting the competition of certain respondents in the respective fields 
of manufacture and commerce of other respondents. 

(4) Attempting to restrict and restricting the use of radio communication 
and/or broadcasting of articles manufactured and sold under sai patents and 
patent rights 

(5) Acquiring the equipment heretofore existing in thia country easential for 
iransoceanic. radio communication and perpetuating the monopoly thereof by 
refusing to supply to others apparatus and devices necessary for the equipment 
and operation of such service 

(6) Entering into exclusive contracts and preferential agreemente for the 
handling of transoceanic radio traffic, and the transmission of radio messages in 
this country, thereby excluding others from the necessary facilities for the trans- 
mission of radio traffic 

(7) Agreeing and contracting amonk themselves to cooperate in the develop- 
ment of new inventions relating to radio and to exchange patents covering the 
resulta of the research and experiment of their employ eos in the art of radio, 
including patents on inven.ions and devices which they may oltain in the 
future, secking thereby to perpetuate (heir contro! and monopoly of the various 
means of radio communication and broadcasting beyond the time covered by 
tusting patenta owned by hem or under which they are licensed 
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Par. 31. The above alleged acta and practiccs of respondents are all to the 

-ejudice of the public and of respondents’ competitors and consctute unfair 
methods of competition in commerce within the intent and meaning o 
of an act of Congress entitled “An act to create a Federal Trade Commiasion to 
define its powers and duties, and for other purposes,” approved September 25 
1914. 

Wherefore, the premises considered, the Federal Trade Commission, on this 
24th day of January, A. D. 1924, now here issues this its complaint against said 
respondents: 

NOTICE 


Notice is hereby given you, and each of you, General Electric Co., American 
Telephone & Telegraph Co., Western Electric Co. (Inc.), Westinghouse Electri 
& Manufacturing Co., the International Radio Tclegraph Co., United Fruit Co, 
Wireless Specialty Apparatus Co., and the Radio Corporation of America, 
respondents herein, that the 14th day of March, 1924, at 10.30 o'clock in the 
forenoon, is hereby fixed as the time, and the office of the Federal Trade Com- 
mission, in the city of Washington, D. C., as the place, when and where a h 
will be had on the charges set forth in this complaint, at which time and Place 
you shall have the right, under said act, to appear and show why an order should 
not be entered by said commission requiring you to cease and desist from the 
violation of the law charged in this complaint. . 

In witness whereof the Federal Trade Commission has caused this complaint 
tc be signed by its secretary and its official seal to be hereto aftixed at Washington 
D. C., this 26th day of January, 1924. : 

By the commission; Commissioner Van Fleet dissenting. 
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Otis P. JouNson, Secretary, 
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Calendar No. 774 


(rH a SENATB 


{Note 
lat Session No. 772 





REGULATION OF RADIO TRANSMISSION 
Mar 6 (calendar day, May 8), 1926.—Ordered to be printed 


Mr. Dut, from the Committee on Interstate Commerce, submitted 
the following 


REPORT 
{To accompany H. R. 9971] 


The Committee on Interstate Commerce, to whom was referred 
the bill, H. R. 9971, to provide for the regulation of radio communi- 
cations and for other purposes, after holding hearings and givi 
careful consideration to the bill, recommends that it do pass wit 
certain amendments. In order to make the provisions of the Senate 
bill more readily understood all of H. R. 9971 after the enacting 
clause has been stricken out and the reconstructed bill inserted in 
lieu thereof. 

The purpose of this bill is to provide legislation for the efficient 
administration of the control of interstate commerce in interstate 
transmission of energy, communications, and signals by radio. 

The present law of 1912 was passed by Congress for the purpose 
of regulating wireless telegraphy. Broadcasting was not only un- 
known then, but not even contemplated. When broadcasting de- 
veloped to the point where broadcasters asked for licenses, the Secre- 
tary of Commerce issued such licenses under the terms of the 
existing law. This permitted the development of the art of radio 
broadcasting in such a manner as not to interfere with the continued 
use of commercial telegraphy. 

From the beginning of radio broadcasting the Secretary of Com- 
merce has urged Congress to pass affirmative legislation on the 
subject. A recent decision by the Federal district court of the 
Northern District of Illinois, Eastern Division, United States of 
America v. Zenith Radio Corporation et al., dated April 14, 1926, 
dismissing the criminal charge brought by the Secretary of Com- 
merce against the Zenith Radio Corporation for using a wave length 
other than the one assigned it by the Secretary in the license that had 
been issued to the company. makes the need of affirmative legislation 
on the subject imperative at the earliest possible date. 


1 
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The House bill, H. R. 9971, providing such legislation, is simily | , If 
to S. 1754, on which your committee held extended hearings. They fp ing 
bills both provided for the administration of radio law by the Seer | 


tary of Commerce and for a commission to which the | gtow 
might refer any questions for decision and to which any wat 


aggrieved by a ruling of the Secretary might appeal. This comm; ith, 
sion would sit only when needed to sar queclican referred oe on a 
pealed to it. | table t 

After the consideration of the facts given your committee at the | snd ot 
hearings the committee decided that the importance of radio ang radio 
particularly the probable influence it will develop to be in the social, radio 
political, and economic life of the American people, and the many | #élre 
new and complex problems its administration presents, demand that | 
Congress establish an entirely independent body to take charge of Dapar 
the regulation of radio communication in all its forms. power 

The exercise of this power is fraught with such great possibilitig 0° 
that it should not be entrusted to any one man nor to any adminis | %! © 
trative department ‘of the Government. This regulatory power | *°@ 
should be as free from political influence or arbitrary control gg | spp 
possible. A commission which would meet only occasionally would 

ain only a cursory and incomplete knowledge of radio problems | a 
it would necessarily be largely dependent on the administrative . 
authority, namely, the Secretary of Commerce, for expert knowledge — 
it would require. 

Your committee recognizes there are many important objections | ° 
to the establishment of additional commissions under the Federal the 
Government, but the relation of radio communication to the Gov- Loom 
ernment makes it absolutely necessary that some bureau, board, or | = 
commission under the Government shall administer the law regard- 
ing radio. 

‘Under the terms of H. R. 9971 there would be both a vureau we 
and a commission, the bureau being a part of the Department of 
Commerce and the commission separate from the Department but | 
more or less dependent upon it for its detailed information regard- a 
ing radio matters. : ) 

Congress has repeatedly legislated regarding commercial com- ‘ 
munications by wireless telegraph because that constitutes inter- 
state commerce. Commercial broadcasting also is interstate com- , =, 
merce. By the very nature of radio broadcasting, if Congress can 
protect and regulate commercial wireless and commercial broadcast. ‘p 
ing, it becomes necessary that it control and regulate «ll broadcast- | 
ing. Otherwise unregulated broadcasting would destroy all reli- : 
ability and efficiency in the commercial field. Radio by its very : 
nature is interstate in its effects, because the radio waves which ter 
travel outward in every direction from the broadcasting station can 
not be stopped by any known device. 

Under these circumstances your committee believes that Congress 
should retain the full control of the use of the means of radio trans- ten 
mission and should permit the use of independent channels of trans- 1 
mission for limited periods of time only. In other words, the use 70 
of the rights of way of every radio station within the limits of the cot 
United States is to be retained under the control of the Government 
and Congress should legislate on that principle. 
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channels of radio ission were unlimited in number 
| git ie : of the Jatory ea would Us gromtiy lessened, but 
| ea as are ent ed and restricted in n r and the decision 
who shall be permitted to use them and on what terms and for 
erioda of time, together with the other questions 
‘the situation, requires the exercise of s high order of discre- 
‘and the most a application of the principles of equi- 
table treatment to all the classes and interests affected. For these 
gpd other reasons your committee decided that all power to regulate 
| gadio communication should be centered in one in a body, .« 
radio corpmnigsion, granting it full and complete autho 
atire subject of 0. ao 
| amended H. R. 9971 by striking out all reference to the 
£ Commerce as provided jn that bill and —— the 
powers of the commission already provided for therein. In order to 
secure the service of men of big ability and to make the commission 
of equal dignity with other bodies of that kind, the bill provides for 
s. commission of five members, st a salary of $12,000 per year, to be 
appointed by the President, by and with the advice and consent of 
| pre Senate, for terms of five years, and subject to removal only for 


SEES 


| of duty or ms ce in office. 
nee a body will soon become an expert authority on radio com- 
munication. Its members will study every phase of the subject, and 
iss governmental body will be able to assist and encou the devel- 
opment of the art of radio communication, The tremendous growth 
radio during the pest five years and the probable development of 
the art in the ion of pictures and electric power within the 
comparatively near future, make it highly desirable that the Gov- 
ernment have such a body to administer this law. 
The bill provides further: 
The commission shall have authority to issue licenses for the 
' jtiterstate transmission of energy, communications, or signals b 
radio when public convenience, interest, or necessity will be serv 
| thereby, and is given complete authority— 
a classify stations and operators. 
(b) To prescribe the nature of service to be rendered. 
¢) To assign wave lengths and frequencies and the time during 
which stations may operate. 
@) To determine the location of stations. 
¢) To regulate the purity and sharpness of emissions and the 


apparatus used. 

f) To establish areas to be served by any station. 
‘} To make inspections of stations and apparatus used. 

To make regulations consistent with law to prevent inter- 

between stations. 

i) To regulate radio stations on railroad trains. 

To contro! chain casting. 

) To regulate radio stations where a charge is made to lis- 
Te. 


In times of war or national emergency the President is em- 
powered to take control of all stations and the owners are to be 
compensated forthe use of the same. 
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Government stations in Government ness ate tot | 
subject to the control of commission but may do commerc| 
business when not engaged in Government business. ; | 

No license shall be granted or transferred to aliens or transferrg 
except by written permission of the commission. Order fo py ) 
vent the selling of wave lengths for the commission shall ng jefinitic 
approve any transfer of a wave length n the apparatus is sol 
for more than its reasonable value. | 

aicenses are limited to two years, and in order to secure a li 
or renewal of a license the applicant must file a waiver under oath | one 
of any claim of right to any specific wave length or to the use of | i 


the ether because of any previous use. bore 
Apeiicante for license shall file under oath a complete statement | re , 
of all agreements and contracts with other persons in the | t | 
radio business and also as to the ownership by the applicant in any e0 
io or association en in the radio business. {c 
o license shall be trans in violation of this act and th 0| 
licensee shall be required to keep a log of all radio communication | pal 
for each day. 


The commission may waive the ordinary requirements for the | 
purpose of granting temporary experimental licenses for a period = 
not to exceed ninety days. 


reas 

The commission is prohibited from granting a license to any a provi 
plicant who has been convicted of monopolizing or attempting Th 
monopolize the radio business. the ¢ 


The commission may revoke @ license for false statements in the | passe 
original application or for the development of any conditions dur- | ute a 
ing the period for which the license is granted which would have | certa 
warranted the commission in oe a license at the time of the | upon 

Ss 


application, or in case the licensee fails to provide reasonable facili. | — Th 
ties for radio communication or is guilty of making unreasonable TI 
charges or showing discrimination, but any licensee has the right of ' yisic 
appeal for a hearing on all the facts in the case. men' 


Section 3 prohibits any person, firm, or corporation engaged in | ity i 
transmitting radio communications or in the radio business from will 
acquiring cable, wire, telegraph, or telephone lines or interest in 
callia apparatus, if the effect thereof may be to substantially lessen 
competition or restrain commerce or unlawfully create a monopoly 
in any line of commerce. 

All matter broadcast for hire shall be announced as paid ma- 
terial. and if any broadcasting station is used for hire or by political 
candidates or for discussing public questions, there shall be no dis- 
crimination and the licensee of such station shall be deemed a com- 
mon carrier in interstate commerce, and such licensee shall not 
have the power to censor material broadcast. 

The commission shall have power to require competent operators 
for radio stations, and designate time for listening for distress sig- 
nals from ships at sea. 

No person shall utter any false, fraudulent, libelous, or slanderous 
communication by radio, and violation of this provision shall be 
punished by a fine of $1,000 or one year in jail or both. 

The commission shall not be permitted to exercise the power of 
censorship over radio programs, but no person shall utter any 
obscene, indecent, or profane language by radio. 


WIRETAPPING SO | 


Fe hot | rovisiona regarding the protection of ship signals and 
merely San penheth: vernthan and neg ometiieland persons are 

' | a redraft of existing law and seem necessary and proper 
w pte P The remaining provisions of the bill consist of certain _— 
ai Bt | gefinitions and provide for penalties for the violation of the regula- 
18 00d | tions and a place where offenders may be tried. 

. | All officers and employees of the Department of Commerce now 
ticenm | exclusively in the administration of radio laws are trans- 
T oath | to the commission. 

Use of Section 22 authorizes an appropriation of $350,000 for the fiscal 

for expenditures to be incurred in the administration of this 
ement | ut. At the present time slightly lees than this amount is being 


| 
the | gent by the Department of Commerce in the administration of the 
any = adio law, but your committee believes this amount will be neces- 
for the first year. 
the No provision is made for charging fees for broadcasting licenses 
ation | tp pay for the administration of the law for the first year. Your 
| eommittee believes that it will be better to let the commission 
r the for a yeu and then recommend a schedule of fees to be 
ered . Arp icants for radio broadcasting licenses can be charged 
s reasonable fee and all expenses of radio administration more than 
ya provided for without great burden to any broadcasting station. 
ng The bill exempts the Philippine Islands and the Canal Zone from 
the control of the commission, and repeals the laws heretofore 
D the | passed on the subject of radio regulation, including the 1912 stat- 
dur- | te and the provisions of the Interstate Commerce Act conferring 
| certain powers over the transmission of intelligence by wireless 
upon the Interstate Commerce Commission. 

The act is to take effect 90 days from the time of its approval. 
able The foregoing review of the bill attempts to cover its major pro- 
visions, and to explain particularly the reasons for the establish- 
ment of a commission and the provisions giving additional author- 
ity in the regulation of radio in the hope that a study of this report 
rom will expedite the passage of the bill. 
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Mr. Scort, from the committee of conference, submitted the following a 
ane 


CONFERENCE REPORT | aoe 


[To accompany H. R. 9971] a 


: ' comm 
The committee of conference on the disagreeing votes of the two by th 


Houses on the amendment of the Senate to the bill (H. R. 9971) for | one | 
the regulation of radio communications and for other purposes, hay- | That 
ing met, after full and free conference, have agreed to recommend itself 
and do recommend to their respective Houses as follows: } fa 

That the House recede from its disagreement to the amendment 








| State 

of the Senate and agree to the same with an amendment as follows: | whic 
In lieu of the matter proposed to be inserted by said Senate amend- com? 
ment insert the following: com 
That this act is intended to regulate all forms of interstate and foreign | radi 
radio transmissions and communications within the United States, ws radi 
Territories and possessions; to maintain the control of the United \ mies 
States over all the channels of interstate and foreign radio transmission: T 
and to provide for the use of such channels, but not the ownership therof, four 
by indiduals, firms, or corporations, for limited periods of time, under of 
licenses granted by Federal authority, and no such license shall bh } suec 
construed to create any right, beyond the terms, conditions, and periods pera 
of the license. That no person, firm, company, or corporation shall tern 
use or operate any apparatus for the transmission of energy or com- 1 
munications or signals by radio (a) from one place in any Territory or ton 
possession of the United States or in the District of Coiuntite to another The 
place in the same Territory, possession, or Iistrict; or (b) from any ma, 


State, Territory, or possession of the United States, or from the Distria ther 
of Columbia to any other State, Territory, or possession of the United ‘ 
States; or (c) from any place in any State, Territory, or possession of cone 
the United States, or in the District of Columbia, to any place in any tim 
foreign country or to any vessel; or (d) within any State when the effects tim 
of such use extend beyond the borders of xaid State, or when interference | 
is caused by such use or operation with the transmission of such energy, ful 
communications, or denis from within said State to any place beyoud 
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its borders, or from any place beyond its borders to any place within 
said State, or with the transmission or reception of such energy, com- 
munications, or signals from and/or to places beyond the borders of 
wid State; or (e) upon any ressel of the United States; or (f) upon any 
aircraft or other mobile stations within the United States, a under 
and in accordance unth this act and with a license in that behalf granted 
under the provisions of this act. ° 

Sec. 2. For the purposes of this act, the United States is divided 
info five cones, as follows: ‘The first zone shall embrace the States go 
Yaine, New Hampshire, Vermont, Massachusetts, Connecticut, Rhode 
Idand, New York, New Jersey, Delaware, Maryland, the District of 
Columbia, [orto Rico, and the Virgin Islands; the second zone shall 
ynbrace the States of Pennsylvania, Virginia, West Virginia, Ohio, 
Michigan, and Kentucky; the third zone shall embrace the States of 
North Carolina, South Carolina, Georgia, Florida, Alabama, Tennessee, 
Hississi ym, Arkansas, Louisiana, Teras, and Oklahoma; the fourth 
zone shall embrace the States of Indiana, Illinois, Wisconsin, Minnesota, 
North Dakota, South Dakota, lowa, Nebraska, Kansas, and Missouri; 
and the fifth zone shall embrace the States of Montana, Idaho, 
Wyoming, Colorado, New Merico, Arizona, Utah, Nevada, Washington, 
Oregon, California, the Territory of Hawaii, and Alaska. 

Sec. 3. That a commission 18 herehy created and established to be 

known as the Federal Radio Commission, hereinafter referred to as the 
commission, which shall be composed of five commissioners appointed 
by the President, by and with the adrice and consent of the Senate, and 
one of whom the President shall designate as chairman: Prorided, 
Ihat chairmen thereafter elected shall be chosen by the commission 
itvelf. 
: kach member of the commission shall be a citizen of the United 
States and an actual resident citizen of a State within the zone from 
which appointed at the time of said appointment. Not more than one 
commissioner shall be appointed from any zone. No member of the 
commission shall be financially interested in the manufacture or sale of 
radio apparatus or in the transmission or operation of radiotelegraphy, 
radiotelephony, or radio broadcasting. Not more than three com- 
missioners shall be members of the same political party 

The first commissioners shall be appointed for the terms of two, three 
four, five, and six years, respectively, from the date of the taking effec 
of this act, the term of each to be desiqnated by the President, but their 
successors shall be appointed for terma of six years, ercept that any 
person chosen to fill a vacancy shall be appointed only for the unexpired 
term of the commissioner whom he shall succeed. 

The first meeting of the commission shall he held in the city of Washing- 
ton at such time and pluce as the chairman of the commission may fiz. 
The commission shall convene thereafter at such times and places as a 
majority of the commission may determine, or upon call of the chairman 
thereof. 

The commission may appoint a secretary and such clerks, special 
counsel, experts, examiners, and other employees as it may from time to 
time find necessary for the proper performance of its duties and as from 
time to time may be appropriated for Congress. 

The commssion shall hare an official seal and shall annually make a 
full report of its operations to the Congress. 
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| 


The members of the commission shall receive a compensation | 


$10,000 for the first year of their service, said year to date from the firy 
meeting of said commission, and thereafter a compensation of $80 
day for each day’s attendance upon sessions of the commission or whik 
engaged upon work of the commiasion and while traveling to and from 
such sessions, and also their necessary traveling expenses. 

Sec. 4. Except as otherwise provided in this act, the cOmmiagion, 
from time to time, as public convenience, interest, or necessity requires 
‘ shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered by each clase of 
licensed stations and each station within any class; 

(c) Assign bands of frequencies or wave lengths to the various clasees 
of stations, and assign frequencies or wave lengths for each individual 
station and determine the power which each station shall use and th 
time during which ut may operate; 

(d) Determine the location of classes of stations or individual stations: 

(e) Regulate the kind of apparatus to be used with respect to its ex. 


ternal effects and the purity and sharpness of the emissions from 6ach | 


station and from the apparatus therein: 

(f) Make such regulations not incons:stent with law as it may deem 
necessary to prevent interference between stations and to carry out the 

ovisions of this act: Provided, however, That changes in the wan 
engths, authorized power, in the character of emitted signals, or in the 
times of operation of any station, shall not be made without the consenj 
of the station licensee unless, in the judgment of the commission, such 
changes will promote public convenience or interest or will serve publie 
necessity or the provisions of this act will be more fully complied with: 

(q) Have authority to establish areas or zones to be served by any 
station; 

(h) Have authority to make special regulations applicable to radio 
stations engaged in chain broadcasting; 

(i) Have authority to make general rules and regulations requiring 
stations to keep such records of programs, transmissions of energy, com- 
munications, or signals as it may deem desirable; 

(7) Have authority to exelude from the requirements of any regulations 
in whole or in part any radio station upon raulroad rolling stock, or to 
modify such regulations in ita discretion; 

(k) Have authority to hold hearings, summon witnesses, administer 
oaths, compel the production of books, documents, and papers and to 
make such investigations as may be necessary in the performance of its 
duties. The commission may make such expenditures {including ez- 
penditures for rent and personal services at the seat of qovernment and 
elsewhere, for law books, periodicals, and booka of reference, and for 
printing and binding) as may be necessary for the execution of the 
functions vested in the commission and, as from time to time may be 
appropriated for by Congress. All expenditures of the commission shall 
be allowed and paid upon the presentation of itemized vouchers therefor 
approved by the chairman. 

Sec. 5. From and after one year after the first meeting of the com- 
mission created by this act, all the powers and authority vested in the 
commission under the terms of this act, except as to the revocation of 
licenses, shall be vested in and exercised by the Secretary of Commerce; 
except that thereafter the commission shall have power and jurisdiction 
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pack upon and determine any and all matters brought before ut under the 
of thie section. 

It shall also be the duty of the Secretary of Commerce— 

(A) For and during a period of one year from the first meeting of the 
commission created by this act, to immediately refer to the commission all 
applications for station licenses or for the renewal or modification of 
arsting station licenses. 

(B) From and after ene year from the first meeting of the commiasion 
created by this act, lo refer to the commission for tts action any appli- 
cation for a station license or for the renewal or modification of any 
eristing station license as to the granting of which dispute, controversy, 
or conflict arises or against the qranting of which protest is filed within 
10 days after the date of fling sad ae by any party in 
interest and any application as to which such reference is reaeealh by 
the applicant at the time of filing said —— 

(¢) To pvetenn the qualifications of station operators, to classif 
them according to the duties to be performed, to fiz the forms of ae 
licenses, and to issue them to such persons as he finds qualified. 

(D) To suspend the license of any operator for a period not exceeding 
{wo years upon proof sufficient to satisfy him that the licensee (a) has 
piolated any provision of any act or treaty binding on the United States 
which the Secretary of Commerce or the commission is authorized by 
this act to administer or by any requlation made by the commission or 
the Secretary of Commerce under any such act or treaty; or (6) has 
jailed to carry out the lawful orders of the master of the vessel on which 
he is employed; or (c) has willfully damaged or permitted radio appara- 
tus to be damaged; or (d) has transmitted superfluous radio communi- 
cations or signals or radio communications containing profane or 
obscene words or language; or (e) has willfully or maliciously interfered 
with any other radio communications or signals. 

(E) To inspect all transmitting apparatus to ascertain whether in 
construction and operation +t conforms to the requirements of this act, 
the rules und regulations of the licensing authority, and the license 
under which it is constructed or ope rated. 

(FY To report to the commission from time to time any riolations of 
this act, the rules, regulations, or orders of the commission, or of the 
ferms or conditions of any license. 

(tr) To le siqnate call he tters of all stations. 

(H) To cause to be published such call letters and such other an- 
nouncements and data as in his judgment may be required for the effi- 
cient operation of radio atutions subject to the jurisdiction of the United 
States and for the proper enforcement of this act. 

The Secretary muy refer to the commission at any time any matter 
the determination of which is vested in him by the terms of this act. 

Any person, firm, company, or corporation, any State or political 
dirision thereof aggrieved or whose interests are adversely affected by 
any decision, determination, or regulation of the Secretary of Commerce 
may appeal therefrom tu the commission by filing with the Secretary of 
Commerce notice of such appeal within thirty days after such decision or 
determination or promulgation of such regulation. All papers, docu- 
ments, and other records pertaining to such application on fle with the 
Secretury shall thereupon be transferred by him to the commission. The 
commission shall hear such appeal de novo under such rules and regu- 
lations as it may determine. 
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Decisions by the commiasion as to matters so appealed and as to qj 
other matters over which it has jurisdiction shall be final, subject to th, 
right of appeal herein rae. ; — 

No station license shall be granted by the commission or the Secret 


of Commerce until the applicant therefor shall have signed a woieerd | In co 


any claim to the use of any particular frequency or wave length or 
the ether as against the replies power of the United States because f 
the previous use of the same, whether by license or otherwise. 

ec. 6. Radio stations belonging to and operated by the United Staty 
shall not be subject to the provisions of sections 1, 4, and 5 of thie act, 
All such Government stations shall use such frequencies or wave length, 
as shall be assigned to each or to each class by the President. All ew) 
stations, except stations on board naral a 
while at sea or beyond the limits of the continental United States, when 
transmitting any radio communication or signal other than a com. 


munication or signal relating to Government business shall conform | 


to such rules and regulations designed to prevent interference with othe 
radio stations and the rights of others as the licensing authority 
prescribe. Upon proclamation 
or a threat of war or a state of public peril or disaster or other national 
emergency, or in order to preserve the neutrality of the United States, th 
President may suspend or amend, for such time as he may see fit, the rules 
and regulations applicable to any or all stations within the jurisdiction of 
the United States as prescribed by the licensing authority, and may cause 
the closing of any station for radio communication and the remoral 
therefrom of its apparatus and equipment, or he may authorize th 
use or control of any such station and/or its apparatus and equipment 
by any department of the Government under such regulations as hk 
may prescribe, upon just compensation to the owners. Radio stations 
on board vessels of the United States Shipping Board or the United 
States Shipping Board Emergency Fleet Corporation or the Inland 
and Coasturse Waterways Service shall be subject to the provisions of 
this act. ; p 

Sec. 7. The President shall ascertain the just compensation for such 
use or control and certify the amount ascertained to Congress for appro- 
priation-and payment to the person entitled thereto. If the amount 
so certified is unsatisfactory to the person entitled thereto, such person 
shall be paid only 75 per centum of the amount and shall be entitled 
to sue the United States to recover such further sum as added to such 
payment of 75 per centum which will make such amount as will be 
gust compensation for the use and control. Such suit shall be brought 
in the manner provided by paragraph 20 of section 24, or by secon 
145 of the Judicial Code, as amended. 

Sec. 8. All stations owned and operated by the United States, excep 
mobile stations of the Army of the United States, and all other stations 
on land and sea, shall have special call letters designated by the Secretary 
of Commerce. 

Section 1 of this act shall not apply to any person, firm, company, 
or corporation sending radio communications or signals on a foreign 
ship while the same is within the jurisdiction of the United States, 
but such communications or signals shall be tranemitted only in accord- 
ance with such requlations desiqned to prevent interference as may be 
promulgated under the authority of this act. 
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Sec. 9. The licensing authority, if public convenience, interest; or 
necessity will be served thereby, subject to the limitations of this act, 
shall grant to any applicant therefor a station license provided for by 

ig act. 
~ considering applications for licenses and renewals of licenses, 
hen and in so far as there is a demand for the same, the licensing 
quthority shall make such a distribution of licenses, bands of frequency 
or ware lengths, periods of time for operation, and of power among the 
diferent States and communities as to give fair, efficient, and equitable 
rndio service to each of the same. 

No license granted for the operation of a broadcasting station shall 
be for a longer term than three years and no license so granted for any 
gher class of station shall be for a longer term than fire years, and any 
license granted may be revoked as hereinafter provided. Upon the 
apiration of any license, upon application therefor, a renewal of such 
license may be granted from time to time for a term not to exceed three 
years in the case of broadcasting licenses and not to exceed five years 
in the case of other licenses. 

No renewal of an existing station license shall be granted more than 
thirty days prior to the expiration of the original license. 

Sec. 10. The licensing authority may grant station licenses only upon 
yritten application therefor addressed to it. All applications shall be 
fled with the Secretary of Commerce. All such applications shall set 
forth such facts as the licensing authority by regulation may prescribe 
ws to the citizenship, character, and financial, technical, and other 

lifications of the applicant to operate the station; the ownership and 
ation of the amma station and of the stations, if any, with which 
it is proposed to communicate; the frequencies or wave lengths and the 
desired to be used; the hours of the day or other periods of time 
during which it is proposed to operate the station; the purposes for 
which the station is to be used; and such other information as it may 


, require. The licensing authority at any time after the filing of such 


orginal application and during the term of any such license may require 
from an applicant or licensee further written statements of fact to enable 
it to determine whether such original application should be granted or 
denied or such license revoked. Such application and/or such statement 
of fact shall be signed by the applicant and/or licensee under oath or 
afirmation. 

The licensing authority in granting any license for a station intended 
or used for commercial communication between the United States or 
any Territory or possession, continental or insular, subject to the juris- 
diction of the United States, and any foreign country, may impose any 
terms, conditions, or restrictions authorized to be imposed with respect 
to submarine-cable licenses by section 2 of an act entitled ‘An act 
rating to the landing and the operation of submarine cables in the 
United States,’’ approved May 24, 1921. 

See. 11. If upon examination of any application for a station license 
or for the renewal or modification of a station license the licensing 
authority shall determine that public interest, convenience, or necessity 
would be served by the granting thereof, it shall authorize the issuance, 
renewal, or. modification thereof in accordance with said finding. In 
the event the licensing authority upon examination of any such applica- 
tion does not reach such decision with respect thereto, it shall notify the 
applicant thereof, shall fiz and give notice of a time and place fur hearing 
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thereon, and shall afford such applicant an opportunity to be he | 
under such rules and regulations as it may prescribe. 

Such station licenses as the licensing authority may grant shall k 
in such general form as it may prescribe, but each Ninteas shall contain 
in addition to other provisions, a statement of the following conditions t | 
which such license shall be subject: 


(A) The station license shall not vest in the licensee any right t | 
operate the station nor any right in the use of the frequencies or way 





length designated in the license beyond the term thereof nor in any othe ) 
manner than authorized therein. | 


(B) Neither the license nor the right granted thereunder shall | 
assigned or otherwise transferred in violation of this act. 

(C) Every license issued under this act shall be subject in terme t 
the right of use or control conferred by section 6 hereof. 

In cases of emergency arising during the period of one year from and 
after the first meeting of the commission created hereby, or on applica. 
tions filed during said time for temporary changes in terms of icon 
when the commission is not in session and prompt action 1s deemed neces. 
sary, the Secretary of Commerce shall have authority to exercise th 
powers and duties of the commission, except as to revocation of licenses 
but all such exercise of powers shall be promptly reported to the memben 
of the commission, and any action by the Secretary authorized under this 
paragraph shall continue in force and have effect only until such time as 
the commission shall act thereon. 

Sec. 12. The station license required hereby shall not be granted to 
or after the granting thereof such Kcane shall not be transferred in any 
manner, either voluntarily or involuntarily, to (a) any alien or th 
representative of any alien; (b) to any foreign government, or the repre 
sentative thereof; (c) to any company, corporation, or association organ. 
ized under the laws of any foreign government; (d) to any company, 
corporation, or association of which any officer or director 1s an alien, 
or of which more than one-fifth of the capital stock may be voted by 
aliens or their representatives or by a forevgn government or represent. 
ative thereof, or by any company, corporation, or association organized 
under the laws of a foreign country. 

The station license required hereby, the frequencies or wave length or 
lengths authorized to be used by the licensee, and the rights therein 
granted shall not be transferred, assigned, or in any manner, either 
voluntarily or involuntarily, disposed of to any person, firm, company, 
or corporation without the consent in writing of the licensing authority. 

Sec. 13. The licensing authority is hereby directed to refuse a station 
license and/or the permit hereinafter required for the construction of a 
station to any person, firm, company, or corporation, or any subsidiary 
thereof, which has been finally adjudged guilty by a Federal court of 
unlawfully monopolizing or attempting unlawfully to monopolize, after 
this act takes effect, radio communication, directly or indirectly, through 
the control of the manufacture or sale of radio apparatus, through 
exclusive traffic arrangements, or by any other means or to have been 
using unfair methods of competition. The granting of a license shall 
not estop the United States or any person aggrieved from proceeding 
against such person, firm, company, or corporation for violating th 
law against unfair methods of competition or for a violation of the law 
against unlawful restraints and monopolies and/or combinations, con 
tructs, or agreements in restraint of trade, or from instituting proceedings 
for the dissolution of such firm, company, or corporation. 
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Sec, 14. Any station license shall be revocable by the commission for 
false statements ether in the application or in the statement of fact 
which may be required by section 10 hereof, or because of ations 
rewealed by such statements of fact as a be required from time to time 
which would warrant the licensing authority in refusing to grant a 
license on an original application, or for failure to operate substantially 
as set forth in the license, for violation of or failure to observe any of the 
restrictions and conditions of this act, or of any regulation of the licensi 
quthority authorized by this act or by a treaty ratified by the Unit 
States, or whenever the Interstate Commerce Commission, or any other 
Federal body in the exercise of authority conferred upon it by law, shall 

nd and shall certify to the commission that any licensee bound so to do, 
has failed to provide reasonable facilities for t transmission of radio 
communications, or that any licensee has made any unjust and un- 
reasonable charge, or has been guilty of any discrimination, either as to 
charge or as to service or has made or prescribed any unjust and un- 
reasonable classification, regulation, or practice with respect to the 
tranamission of radio communications or service: Provided, That no 
such order of revocation shall take effect until thirty days’ notice in 
writing thereof, stating the cause for the proposed revocation, has been 

inven to the parties known by the commission to be interested in such 
icense. Any person in interest aggrieved by said order may make 
written application to the commiseron at any time within said thirty 
days for a hearing wee such order, and u the filing of such written 
application said order of revocation stand suspended until the 
conclusion of the hearing herein directed. Notice in writing of said 
hearing shall be giren by the commission to all the parties known to it 
to be interested in such license twenty days prior to the time of said 
hearing. Said hearing shall be conducted pa such rules and in such 
manner as the commission may prescribe. Upon the conclusion hereof 
the commission may affirm, modify, or revoke said orders of revocation. 

Sec. 15. All laws of the United States relating to unlawful restraints 
and monopolies and to combinations, contracts, or agreements in restraint 
of trade are hereby declared to be applicable to the manufacture and sale 
of and to trade in radio apparatus and devices entering into or affectin 
interstate or foreign commerce and to interstate or foreign radio commun- 
cations. Whenever in any suit, action, or proceeding, civil or criminal, 
brought under the provisions of any of caanieae or in any proceedings 
brought to enforce or to review findings and orders of the Federal Trade 
Commission or other governmental agency in respect of any matters as 
lo which said commiasion or other governmental agency is by law author- 
ized to act, any licensee shall be found guilty of the violation of the 
provisions of such laws or any of them, the court, in addition to the 
penalties imposed by said laws, may adjudge, order, and/or decree 
that the license of such licensee shall, as of the date the decree or judg- 
ment becomes finally effective or as of such other date as the said decree 
shall fix, be revoked and that all rights under such license shall thereupon 
cease: Provided, however, That such licensee shall have the same right 
of appeal or review as is provided by law in respect of other decrees and 

of said court. ; 
ec. 16. Any applicant for a construction permit, for a station license, 
or for the eae? or modification of an exwsting station license whose 
application is refused by the licensing authority shall have the right to 
appeal from said decision to the Court of Appeals of the District of 
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Columbia; wad any licenses whose license is revoked by the commission, | control, 
shall have the right to from such decision of revocation to aij | for ‘ra 
Court of Appeals of the ict of Columbia or to the district court of ty | eae 
United States in which the apparatus licensed is operated by fling with | States 
said court, within twenty days after the decision complained of is effy. | count 
tive, notics in writi we said appeal and of the reasons therefor. | capit 
The licensing authority from whose decision an appeal is taken shall | assets ¢ 
be notified of said a by service u it, prior fo the filing thered, the pw 


of a certified copy of said ee and of the reasons therefor. Withir mpet 
Ae days after the filing of said appeal the licensing authority = | Territo 
file with the cust Che giigliile or carihad copies of all papers and ey. | bia, @ 


dence presented to tt upon the original application for a permit @ | monoP 
license or in the hearing upon said order of revocation, and a like Sec. 
copy of its decision thereon and a full statement in writing of the fac | qualifi 
ond grounds for its decision as found and Swen by it. Within | shall a 
twenty days after the filing of said statement by the licensing authori in the 
either party may give notice to the court of his desire to adduce additi makes 
evidence. Said notice shall be in the form of a verified petition stating | That ' 
the nature and character of said additional evidence, and the court may | jroadc 
thereupon order such evidence.to be taken in such manner and upon | hereby 
such terms and conditions as it may deem proper. such ¢ 
At the earliest convenient time the court shall hear, review, and deter. See. 
mine the appeal upon said record and evidence, and may alter or revise . monet 
the decision appealed from and enter such judgment as to is may seem | or pre 
just. The revision by the court shall be confined to the points set forth . from 
in oe "whe y beeen yf th fi _, 
Sec. 17. After the passage of this act no person, firm, company, o | ma 
corporation now or hereafter directly or indirectly through any oale idvary, Se 
associated, or affiliated person, firm, company, corporation, or agen, | radio 


or otherwise, in the business of transmitting and/or receiving for hire 
energy, communications, or signals by radio in accordance with the 
terms of the license issued under this act, shall by purchase, lease, con- \ andi 
struction, or otherwise, directly or indirectly, acquire, own, control, or | of Co 
operate any cable or wire telegraph or hlephoke Tine or system between 

any place in any State, Territory, or possession of the United States or 

in the District of Columbia, and any place in any foreign country, or 
shall acquire, own, or control any part of the stock or other capital share | gran 
of any interest in the physical property and/or other assets of any such 
cable, wire, telegraph, or telephone line or system, if in either case the inter 
purpose is and/or the effect thereof may be to substantially lessen compe- | This 
tition or to restrain commerce between any place in any State, Territory, | regul 
or possession of the United States or in the District of Columbia and | 

any place in any foreign country, or unlawfully to create monopoly in ) thes 
any line of commerce; nor shall any person, firm, company, or corpora satu 
tion now or hereajter engaged directly or indirectly through any sub- quen 
sidiary, associated, or affiliated person, company, corporation, or agent, the ¢ 
or stherwise, in the business of trunemiltine and/or receiving for hire | th: 
messages by any cable, wire, telegraph, or telephone line or system (a) tran 
between any ~y in any State, Territory, or possession of the United | whi 
States or in the District of Columbia, and any place in any other State, | che 
Territory, or possession of the United States; or (b) between any place tion 
in ony Slate, Territory, or possession of the United States, or the Dis- § 
trict of Columbia, and any place in any foreign country, by purchase, lates 
lease, construction, or otherwise, directly or indirectly acquire, own, to b 


eS. 
= 
3 


= « 


= 
=> 
° 
= 
= 


les or 


share 
such 
se the 
)m pe- 


WIRETAPPIN( S71 


control, or operate any station or the apparatus therein, or any system 
or transmitting andjor recermng radio communwations or signals 

ween any place in any State, Territory, or possession of the United 
states or in the District of Columbia, and any place in any foreign 
country, or shall acquire, own, or control maps of the stock or other 
capital share or any interest in the physical property and/or other 
assets of any such radio station, apparatus, or system, uf in either case 
the purpose is andjor the effect thereof may be to substantially lessen 
competition or to restrain commerce between any place in any State, 
Territory, or possession of the United States or in the District of Colum- 
hia, and any place in any foreign country, or unlawfully to create 
monopoly in any line of commerce. 

Sec. 18. If any licensee shall permit any person who is a legally 
qualified candidate for any public office to use a broadcasting station, he 
shall afford equal opportunities to all other such candidates for that office 
in the use of such broadcasting station, and the licensing authority shall 
makes rules and regulations to carry this provision into effect: Provided, 
That such licensee shall have no power of censorship over the material 
jroadeast under the provisions of this paragraph. No obligation is 
hereby imposed upon any licensee to allow the use of us station by any 
such candidate. ; ; 

Sec. 19. All matter broadcast by any radio station for which service, 
money, or any other valuable consideration is directly or indirectly paid, 
or promised to or charged or accepted by, the station so broadcasting, 
from any person, firm, company, or corporation, shall, at the time the 
same is so broadcast, be announced as paid for or furnished, as the case 
may be, by such person, firm, company, or corporation. 

ec. 20. The actual operation of all transmitting apparatus in any 
radio station for which a station license is required by this act shall be 
carried on only by a person holding an operator's license issued hereunder, 
No person shall operate any such apparatus in such station except under 
and in accordance with an operator's license issued to him by the Secretary 
of Commerce. : 

Sec. 21. No license shall be issued under the authority of this act for the 
operation of any station the construction of which is begun or is continued 
after this act takes effect, unless a pernpt for its construction has been 
granted by the licensing authority upon written application therefor. 
The licensing authority may grant such permit if public convenience, 
interest, or necessity, will be served by the construction of the station. 
This application shall set forth such facts as the licensing authority by 
regulation may prescribe «is to the citizenship, character, and the financial 
technical, car other ability of the applicant to construct and operate 
the station, the ownership and location of the proposed station and of the 
dation or stations with which it is proposed to communicate, the fre- 
quencies and wave length or ware lengths desired to be used, the hours of 
the day or other periods of time during which it is proposed to operate 
the station, the purpose for which the station is to be used, the type of 
ansmitting apparatus to be used, the power to be used, the date upon 
which the station is expected to be completed and in operation, and such 
other information as the licensing authority may require. Such a pplica- 
tion shall be signed by the applicant under oath or affirmation. 

Such permit for construction shall show specifically the earliest and 
latest dates between which the actual operation of such station is expected 

» begin, and shall provide that said permit will be aulomatically forfeited 
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if the station is not ready for operation unthin the time specified or withi, | 
euch further time as the licensing authority may allow, unless prevented 
by causes not under the control of the grantee. The sights under 0% 
such permit shall not be assigned or utherwise transferred to any perag, 

firm, company, or corporation without the approval of the lena | 
authority. A permit for construction shall not 7 ante for Govern. | 
ment stations, amateur stations, or stations upon mobile vessels, railrogj 
rolling stock, or aircraft. Upon the completion of any station for th 
construction or continued construction for which a permit has bem 
granted, and upon it being made to appear to the licensing authori 


that all the terms, conditions, and obligations set forth in the application | 


and permit have been fully met, and that no cause or circumstance aris. 
ing or first coming to the knowledge of the licensing authority since th, 
granting of the permit would, in the judgment of the licensing authority 
make the operation of such station against the public interest, the Licensing 
authority shall issue a license to the lawful holder of said permit for 
the operation of said station. Said license shall conform generally 
the terms of said permit. 

Sec. 22. The licensing authority 12 authorized to designate from tim 
to time radio ‘stations the communications or signals of which, in its 
opinion, are liable to interfere with the transmission or reception of 
distress signals of ships. Such stations are required to keep a licensed 
radio operator listening in on the wave lengths designated for ‘signals of 
distress and radio communications relating thereto during the entin 
period the transmitter of such station 18 in operation. 

See. 23. Every radw station on shipboard shall be equipped to transmit 
radio communications or signals of distress on the frequency or ware 


| 


length specified by the licensing authority, with apparatus capable of \ 


transmitting and receiving messages over a distance of at least 100 
miles by day or night. When sending radio communications or signals 
of distress and radio communications relating thereto the transmitting set 
may be adjusted in such a manner as to produce a marimum of radiation 
irrespective of the amount of interference which may thus be caused. 

All radio stations, including Government stations and stations on 
hoard foreign vessels when within the territorial waters of the United 
States, shall give absolute priority to radio communications or signals 
relating to ships in distress; shall cease all sending on frequencies or 
wave lengths which will interfere with hearing a radio communication 
or signal of distress, and, except when engaged in answering or aiding 
the ship in distress, shall refrain from sai any radi communica- 
tions or signals until there is assurance that no interference will be caused 
with the radio communications or mgnals relating thereto, and shall 
assist the vessel in distress, so far as possible, by complying with ite 
instructions. 

Sec. 24. Every shore station open to general public service between the 
coast and veasels at sea shall be bound to exchange radio communications 
or signals with any ship station without distinction as to radio systems 
or instruments adopted by such stations, respectirely, and each station 
on shipboard shall be bound to exchange radio communications or 
signals with any other station on shipboard without distinction as to 
radio systems or instruments adopted by each station. 

Sec. 26. At all places where Government and private or commercial 
radio stations on land operate in such close proximity that interference 
unth the work of Government stations can not be avoided when Me are 
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ing simultaneously such private or commercial stations as do 
interfere with the transmission or reception of radio communications 
or signals by the Government stations concerned shall not use their trane- 
mitters during the first fifteen minutes of each hour, local standard hme. 

The Government stations for which the above-mentioned division 
time is established shall transmit radio communications or signals 
during the first fifteen minutes of each hour, local standard time, except 
in case of signals or radio communications relating to vessels in distress 
and vessel requests for information as to course, location, or compass 
irection. 

a, 26. In all circumstances, except in case of radio communications 
or signals relating to vessels in distress, all radio stations, including 
those owned and operated by the United States, shall use the minimum 
amount of power necessary to carry out the communication desired. 

Sec. 27. No person receiving or assisting in recewing any radio 
communication shall divulge or publish the contents, substance, purport, 
effect, or meaning thereof except through authorized channels of trans- 
mission or reception to any person other than the addressee, his 
or attorney, or to a telephone, telegraph, cable, or radio station emplor 
or authorized to forward such radio communication to its destination, 
or to proper accounting or distributing officers of the various communicat- 
ing centers over which the radio communication may be passed, or to the 
master of a ship under whom he is serving, or in response to a subpena 
issued by a court of competent jurisdiction, or on demand of other 
lawful authority; and no person not being authorized by the sender shall 
intercept any message and divulge or publish the contents, substance, 
purport, effect, or meaning of such intercepted message to any person; 
and no person not being entitled thereto shall receive or assist in receiving 
any radio commurrication and use the same or any information thereia 
contained for his own beneft or for the benefit of another not entitled 
thereto; and no person haring received such intercepted radio communi- 
cation or having become acquainted with the contents, substances pur- 
port, effect, or meaning of the same or on thereof, knowing that 
such information was so obtained, shall divulge or publish the contents, 
substance, purport, effect, or meaning of the same or any part thereof, 
or use the same or any information therein contained for his own benefit 
or for the benefit of another not entitled thereto: Provided, That this 
section shall not apply to the receiring, divulging, publishing, or utilicing 
the contents of any radio communication broadcasted or transmitted by 
amateurs or others for the use of the general public or relating to ships in 
distress. 

See. 28. Vo person, firm, company, or corporation within the juris- 
diction of the United States shall knowingly utter or transmit, or cause 
fo be uttered or transmitted, any false or fraudulent signal of distress, or 
communication relating thereto, nor shall any broadcasting station 
rebroadcast the program or any part thereof of another broadcasting 
dation without the express authority of the originating station. 

Sec. 20. Nothing in this act shall be understood or construed to gire 
the licensing authority the power of censorship over the radio communica- 
tions or signals transmitted by any radio station, and no regulation or 
condition shall be promulyuted or fixed by the licensing authority which 
shall interfere with the right of free speech by means of radw com- 
munications. No person within the jurisdiction of the United States 
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shall utter any obscene, indecent, or profane language by meane y 
radio communication. » 

Sec. 30. The Secretary of the Navy is hereby authorized unless ny, 
strained by international agreement, under the terma and cortlitions 
at rates prescribed by him, which rates shall be just and reasonable, anj 
which, upon complaint, shall be subject to review and revision by t, 
Interstate Commerce Commission, to use all radio stations and rat, 
wherever located, owned by the United States and under the control of th, 
Navy Department (a) for the reception and transmission of press my. 
sages offered by any newspaper published in the United States, iy 
Territories or possessions, or published by citizens of the United Staty 
in foreign countries, or by any press association of the United State, 
and (b) for the reception and transmission of private commerciql 
messages between ships, between ship and shore, between localities jy 
Alaska, and between Alaska and the continental United States: Provided, 
That the rates fixed for the reception and transmission of all such me. 
sages, other than press messages between the Pacific coast of the Unite 
States, Hawavi, Alaska, the Philippine Islands, and the Orient, and 
between the United States and the Virgin fslands, shall not be less than 
the rates charged by privately owned and operated stations for like mes. 
sages and service: Provided further, That the right to use such stations for 
any of the purposes named in this section shall terminate and cease a 
between any countries or localities or between any locality and privately 
operated ships whenever privately owned and operated stations ar 
cupuble of meeting the normal communication requirements between 
such countries or localities or between any locality and privately operated 
ships, and the licensing authority shall have notified the Secretary of th 
Navy thereof. 

Sec. 31. The expression ‘‘radio communication” or ‘‘radio commy 
nications”’ wherever used in this act means any intelligence, message, 
signal, power, pictures, or communication of any nature transferred by 
electrical energy from one point to another without the aid of any wire 
connecting the points from and at which the electrical energy is sent or 
—— and any system by means of which such transfer of energy is 
effected. 
on 32. Any person, firm, company, or corporation failing or refusing 
to observe or violating any rule, regulation, restriction, or condition mad 
or imposed by the licensing authority under the authority of this act or of 
any international radio convention or treaty ratified or adhered to by the 
United States in addition to any other penalties provided by law, u 
conviction thereof by a court of competent jurisdiction shall be punis 
by a fine of not more than $500 for each and every offense 

Sec. 33. Any person, firm, company, or corporation who shall violate 
any provision of this act, or shall knowingly make any false oath or affr- 
mation in any affidavit required or authorized by this act, or shall know- 
ingly swear falsely to a material matter in any hearing authorized by this 
act, upon conviction thereof in any court of competent jurisdiction shall 
be punished by a fine of not more than $5,000 or by imprisonment for a 
term of not more than five years or both for each and every such offense. 

Sec. 34. The trial of any offense under this act shall be in the district 
in which it is committed; or if the offense is committed upon the high 
seas, or out of the jurisdiction of any particular State or district, the tral 
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jall be in the district where the offender may be found or into which he 
hall be first brought. 
sec. 35. This act shall not apply to the Philippine Islands or to the 
(anal Zone. Jn international radio matters the Philippine Islands and 
the Canal Zone shall be represented by the Secretary of State. 
Sec. 36. The licensing authority is authorized to designate any officer 
or employee of any other department of the Government on duty in any 
Territory or possession of the United States other than the Philippine 
Jdands and the Canal Zone, to render therein such serrices in connection 
yith the administration of the radio laws of the United States as such 
quhority may prescribe: Provided, That such designation shall be 
approved by the head of the de 9 et in which such person is em loved. 
Sec. 37. The unerpended balance of the moneys appropriated in the 
em for “ wireless communication laws,’’ under the caption “ Bureau of 
Narigation’’ in Title IIT of the act entitled ‘‘An act making appro- 
ations for the Departments of State and Justice and for the judiciary, 
gnd for the Departments of Commerce and Labor, for the fiscal year 
mding June 30, 1927, and for other purposes,” approved April 29, 1926, 
qnd the appropriation for the same purposes for the 7 pons ending 
June 80, 1928, shall be available both for expenditures incurred in the 
administration of this act and for expenditures for the purposes Spe cihed 
inguch items. There rs hereby authorized to be appropriated for each 
fecal year such sums as my be necessary for the oduuauaiee of this 
ad and for the purposes specified in such item 


rson, firm, company, or corporation, or to any circumstances, is held 
invalid, the remainder of the act and the application of such provision 
lo other persons, firms companves, or corporations, or to other cir- 
cumstances, sh ill not be affected thereby. 

Sec. 39. The act entitled ‘‘An act to requlate radio communication, 
approved August 13, 1912, the joint resolution to authorize the operation 
ianrel- ous 1 radio stations for the general public, and for other 

purposes, approved June 5, 1920, as amended, and the joint resolution 

¢tilled “Joint resolution limiting the time for which licenses for radio 
transmission may be granted, and for other purposes,” approved Derem- 
ber 8, 1926, are hereby repealed 

Such repeal, howerer, shall not aj/ect any act done or any right accrued 
or any sui or proceeding had or commenced in any civil cause prior to 
wid repeal, but all liabilities under said laws shall continue and may be 
enforced in the same manner as if cominitted; and all penalties, forfeitures, 
or habilities incurred prior to taking effect hereof, under any law em- 
braced in, changed, modified, or repealed by this act, may be prosecuted 
and punished in the same manner and with the same effect as if this 
act had not been passed. 

Nothing in this section shall be construed as authorizing any person 
nw using or operating any apparatus for the transmission of radio 
mergy or radio communwations or signals to continue such use exce pt 
under and in accordance with this act and with a license granted in 
ucordance with the authority hereinbefore conferred. 

Sec. 40. This act shall take effect and be in force upon its passage and 
approval, except that for and during a period of sixty days after such 

| épproval no holder of a license or an extension thereof issued by the Secre- 
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tary of Commerce under said 
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gTATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


| (enn | =the managers on the part of the House at the conference on the 

jisagreeing votes of the two Houses on the amendment of the Senate 

of 1987 to the bill (H. R. 9971) for the regulation of radio communications 
and for other purposes, submit the following written statement 

sxplaining the effect of the action agreed on: 

he amendment of the Senate struck out all after the enacting 

dauso of the House bill and substituted therefor a new bill. The 

) House bill continued original jurisdiction over radio communication 

ruse, | inthe Department of Commerce, but sct up a commission of five mem- 

pers to be appointed by the President and confirmed by the Senate 

to which the Secretary of Commerce was authorized to refer any 

matter, the determination of which was vested in him by the bill, and 

to which any “ord interested in or aggrieved by any decision of the 

Secretary might appeal. The Senate bill also created a commission, 

but gave to it original jurisdiction and complete control over radio 
reguiation. ae 

Except for necessary changes chargeable to this difference in 
thority, many of the sections in the House bill and in the Senate 
amendment were the same, and an agreement between the conferees 
encerning the authority of the commission and of the Secretary of 
Commerce carried with it an agreement as to most of the provisions 
inthe bill. The task of the conferees then as to such matters be- 
eame one of drafting 

Section 1 of the bill asserts by way of preamble the intent of the 
legislation. It then specifically forbids the use or operation of any 
apparatus for the transmission of energy or communications by radio 
in interstate or foreign commerce except under and in accordance 
with the act and with a license granted under the provisions of the 
at. This section is substantially the same as the corresponding 
sections in the House bill and in the Senate amendment 

Section 2 divides the United States for the purposes of the act into 
five zones. This section is identical with the corresponding sections 
of the Hfouse bill and the Senate amendment. 

Section 3 establishes the Federal radio commission of five members 
of whom no more than one shall be appointed from any zone. By the 
House bill the commissioners were to receive a per diem of $25 and 
there was a limitation upon the number of days’ pay they might 
receive in each year. The corresponding provision of the Senate 
amendment provided a salary of $10,000 a year. The agreement here 
presented provides a compensation of $10,000 for the first yeur’s 
service and thereafter a compensation of $30 a day. It is perhaps 
important to note also that the term of the commissioners as fixed 
by the House bill was seven years, as fixed by the Senate amendment 
five years, and as fixed in this report six years. 

Section 4 of the bill vests in the commission generally original juris- 
diction over all radio stations. It gives to the commission much 

16 
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the same authority as was vested ey, in the Secretary of Cop, 
merce by section 1 (B) of the House bill. The jurisdiction conferred 
in this paragraph is substantially the same as the jurisdiction cop. 
ferred upon the commission by section 1 (C) of the Senate amen. 
ment. The important change from the provision of the Sena, 
amendment is that while under the Senate bill this original jury 
diction was vested permanently in the commission, the jurisdictig 
is by this compromise as agreed upon limited to one year in tims 

Section 5 of the bill as agreed upon permits the Secretary of Com. 
merce after one year to exercise all the original powers and authority 
vested in the commission by the preceding section except the powy 
of revocation of licenses subject to reference, protest, and appeal ty 
the commission. It provides that after one year’s time the Secret, 
shall refer to the commission for its action applications for station 
licenses or for the renewal or modification of existing station licensy 
as to the granting of which controversy arises or against the grantj 
of which protest is filed by any party in interest, and any application 
which the applicant himself requests be transferred to the commis 
sion. The section also authorizes the Secretary to refer to the 
commission any matter concerning which he has authority. It also 
provides for an appeal to the commission from any decision of the 
Secretary by any person aggrieved or whose interests are adversely 
affected thereby. In these instances the commission is to hear the 
matter so brought before it de novo and ita decisions are to be final, 

ubject to court review only. 

In addition to the powers conferred upon the Secretary of Commerce 
with respect to station licenses, section 5 vests in the Secretary of 
Commerce various administrative dut The section also confer 
upon the Secretary control over station operators. 

A provision is found in section 5 which in substance forbids the 
issuance of a station license either by the Secretary or the commis 
sion until the applicant therefor has executed a waiver of any claim 
as against the regulatory power of the United States. This is 4 
modification of a provision carried in the Senate amendment. 

Section 6 is substantially the same as sections dealing with the 
same matter in the House bill and in the Senate amendment. It 
definies the status of Government stations, it authorizes the Presi- 
dent in proper cases to close or to take over the use or the control of 
all private stations within the United States. 

Section 6 provides for the ascertainment of the just compensation 
to be paid for the taking of private stations under the authority of 
the preceding section. It is taken from the Senate amendnient to 
the Louse bill. 

Section 8 follows sections of the same general purpose in the House 
bill and in the Senate amendment. 

Section 9 authorizes the issuance of licenses if public convenience, 
interest or necessity will be served thereby. The sume test or guide 
for the licensing authority is laid down in both the House bill and io 
the Senate amendment. It provides also for the distribution of sta 
tions, wave lengths, periods of time for operation and of power 
among the différent States and cor Mntinities so 


oO give eq titable 
radio service throughout the United Sta 3 
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in the House bill and in the Senate amendment. The section also 
rovides that the term of the licenses for broadcasting stations shall 
got be for longer than three years and that the term for any other 
dass of station license shall not be longer than five years. This is a 
empromise provision. The House bill placed a limitation of five 
gars upon licenses without regard to their character. The Senate 
smendment placed a limitation of two years upon all licenses. The 
gction carries a privilege for renewal of the licenses, as did both the 
priginal House bill and the Senate amendment. 

Section 10 embodies no substantial change from the corresponding 
rovision of either the House bill or the Senate amendment. 

Section 11 authorizes the licensing authority, which means the com- 
mission or the Secretary of Commerce, depending upon whether the 
application is filed within one year or after one year, to issue licenses 
upon examination of the application if it determines that public 
interest, convenience, or necessity would be served by the granting 
thereof. It provides, however, that in the event the licensing author- 
ity upon examination of an application does not reach such decision 
yith respect thereto, it shall then notify the applicant and fix and 
give netice of a time and place of hearing on the application. 

The section also provides that licenses shall carry notice to the 
holder of certain conditions to which the license is subject. This 

rovision is substantially the same as a similar provision in the House 
tin and in the Senate amendment. 

There is carried also in this section during the first year in which 
the commission has original jurisdiction, authority to the Secretary 
of Commerce to act in cases of emergency when the cominission is not 
in session but with the provision that any action of the Secretary 
authorized under the paragraph shall continue in force and effect only 
ytil the commission acts on the matter. 

Section 12 is substantially the same as a corresponding section in the 
House bill and in the Senate amendment. 

Sections 13, 14, and 15 are substantially the same as comparable 
provisions in the House bill and in the Senate amendment dealing 
with the same subjects. 

Section 16 provides for appeals and is & compromise between the 
views of the two Houses. By the terms of the House bill all appeals 
were to the Court of Appeals of the District of Columbia. Under 
this provision all appeals except as to revocation of licenses go to the 
Court of Appeals of the District of Columbia. Appeals upon ques- 
tions of revocation may be taken either to the Court of Appeals of the 
District of Columbia or to the district court of the United States in 
the district in which the station and apparatus covered by the license 
islocated. This latter provision appeared in the Senate amendment. 

Section 17 is identical with the corresponding provision in the 
House bill and in the Senate amendment. 

Section 18 was not embodied in the House bill. It is a modification 
of one of the sections of the Senate amendment. It provides in 
substance that if any licensee shall permit a legally qualified candidate 
for public oflice to use a broadcasting station the licensee shall afford 
equal opportunities to all other candidates for the same office to use 
the station. 


Section 19 is substantially the same as the corresponding provision 


of the House bill and the Senate ninendment, 
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Section 20 appeared in the House bill. 
Section 21 provides for the issuance of construction permits and 


is the same as the provision dealing with the same subject mattg | 


in the House bill. 

Sections 22, 23, 24, 25, 26, 27, and 28 are found in both the House 
bill and in the Senate amendment. 

Section 29. That part of section 29 which refers to the power of 
censorship and to the freedom of speech is taken from the Senat, 
amendment, there being no similar provisions in the House bill 

Section 30 deals with the use of Government stations in commercial] 
business. There was no similar provision in the House bill 
Authority to use Government stations for the transmission of Presg 


messages and commercial messages was given by a joint resolution | 


of Congress approved June 5, 1920, as amended. The section which 
appears in this bill is the resolution of June 5, 1920, as amended, 
with very slight change therein. 


Sections 31, 32, 33, 34, 35, and 36 are ee the same as 


corresponding provisions of the House bill and the 
ment. 

Section 37 aims to make available for the purposes of this act funds 
heretofore appropriated for radio purposes and gives authority for 
like appropriations hereafter. 

Section 38 is similar to a corresponding provision in the Hous 
bill and the Senate amendment. 

Section 39 repeals previous legislation with respect to radio which 
is either in conflict with or is superseded by the present bill. 

Section 40 provides that the act shall take effect immediately but 
that for a period of 60 days no holder of a license or an extension 
thereof under the act of 1912 shall be subject to the penalties pr. 
vided in this act for operating a station without the license herein 
required. 

ection 41 authorizes the act to be cited as the radio act of 1927, 
Frank D. Scort, 
Watuace H. Wuire, Jr., 
FrepericK R. LEsLBAcu, 
L. Lazaro, 
Managers on the part of the House. 
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EXHIBIT 7 


st CONGRESS esi 
i1sst SESSION H.R. 4139 


IN THE HOUSE OF REPRESENTATIVES 
JUNE 19, 1929 


Mr. CLANCY introduced the following bill; which was referred to the Committee 
1 on the Judiciary and ordered to be printed 


A BILL 
To prevent wire tapping. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That any officer or employee of the United 
States Government or any person acting in an official capacity for the United 
States who shall, without authority and without the knowledge and consent of 
the user or users thereof, except as may be necessary for operation of the service, 
tap any telegraph or telephone line, or willfully interfere With the operation of 
such telephone and telegraph system or with the transmission of any telephone 
or telegraph message, or with the delivery of any such message, or Whoever being 
employed in any such telephone or telegraph service shall divulge the contents 
of any such telephone or telegraph message to any person not duly authorized 
or entitled to receive the same, shall be fined not exceeding $1,000 or imprisoned 
for not more than one year, or both 

Sec. 2. Any such evidence obtained by any such officer or employee of the United 
States Government or any person acting in an official capacity for the United 
States, in violation of the preceding section, shall not be admissible in any court 
of the United States. 


EXHIBIT & 


; NGRESS ea 
Oy te H.R. 5416 


IN THE HOUSE OF REPRESENTATIVES 
NOVEMBER 21, 1929 


Mr. SCHAFER of Wisconsin introduced the following bill; which was referred to 
the Committee on the Judiciary and ordered to be printed 


A BILL 


To prohibit the tapping of telephone and telegraph lines and prohibiting the use 
of information obtained by such illegal tapping to be used as evidence in the 
courts of the United States in civil suits and criminal prosecutions, and for 
other purposse 


Be it enacted by the Senate and House of Re presentatives of the United States 
of America in Congress assembled, That whoever shall, without authority and 
without the knowledge and consent of the other users thereof, except as may be 
necessary for operation of the service, tap any telephone or telegraph line, or 
willfully interfere with the operation of such telephone or telegraph lines or with 
the transmission of any telephone or telegraph message, or with the delivery of 
any such message, or whoever being employed in any such telephone or telegraph 
service shall divulge the contents of any such telephone or telegraph message to 
any person not duly authorized to receive the same, shall be imprisoned for not 
less than one year and not more than ten years. 

Sec. 2. No information or evidence obtained by or resulting from the tapping 
of telephone or telegraph wires prohibited by section 1 of this Act shall be 
admitted as evidence in the courts of the United States in civil suits and criminal 
prosecutions. 
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EXHIBIT 9 employec 
of any 5 
Amendment intended to be proposed by Mr. Hawes to the bill (S. 3344) Sup |} oF entitle 
plementing the national prohibition act for the District of Columbia, viz: eI for not 0 
On page 12, after line 15, insert a new section to read as follows: Sec. 2 
‘Sec. 17. It shall be unlawful for any person in the District of Columbia (a United 
to intercept, in any manner or by any means whatsoever, any telephonic o United * 
telegraphic communication, or any portion thereof, which was not intended for any coul 
or directed to such person, or (b) to tap or make any connection with any Wire 
or apparatus of any telephone or telegraph company operating in the District | 
of Columbia without the authority of such company. Any person violating any 
of the provisions of this section shall be deemed guilty of a misdemeanor, and sop CON 
upon conviction thereof shall be punished by a fine not in excess of $500 or hy | 1st SE 
imprisonment for not more than one year, or both.”’ : 


EXHIBIT 10 


7Tist CONGRESS 7 | Mr. BL 
3p SESSION S. 6061 
IN THE SENATE OF THE UNITED STATES 
JANUARY 26 (calendar day, FEBRUARY 5), 1931 To ren 
Mr. HAwEs introduced the following bill: which was read twice and referred | Re it 
to the Committee on the Judiciary F 


‘ 
vik 


A BILL | aa 


apting 
rr = one . ; ° ° : = ‘ : makin 
lo prohibit wire tapping in the District of Columbia. 
Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it shall be unlawful for any person in 
the District of Columbia (a) to intercept, in any manner or by any means what- 
soever, any telephonic or telegraphic communication, or any portion thereof. 72p CC 
which was not intended for or directed to such person, or (b) to tap or make 1ST } 
any connection with any wire or apparatus of any telephone or telegraph com- } 
pany operating in the District of Columbia, without the authority of such com. 
pany. Any person violating any of the provisions of this Act shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished by a 
fine not in excess of $500 or by imprisonment for not more than one year, or | , 
both. ¢ Mr. 
EXHIBIT 11 \ 
72p CONGRESS > ‘ 0D 
1st SESSION H.R. 23 7 
IN THE HOUSE OF REPRESENTATIVES fo 
DECEMBER 8, 1931 Be 
Mr. CLANCy introduced the following bill: which was referred to the Committee Stat 
on the Judiciary and ordered to be printed ity | 
as D 
line 
\ BILL line: 
He ; : the 
Co pre ent wire tapping. pho’ 
. - . oat a tele 
ge it enacted by the Senate and House of Representatives of the United States be j 
of {merica in Conodres assemble d, That any officer o1 elu] vee of the United ¢ 
States Government or any person acting in an official capacity for the United in 
States who shall, without authority and without the knowledge d consent of te. 
the user or users thereof, except as may be necessary for operation of the service, cri 
tap any telegraph or telephone line, or willfully interfere with the operation of 


such telephone nd telegraph systems or with the transmission of anv telephone 
or telegraph message, or with the delivery of any such message, or whoever being 
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employed i in any such tele] ne or telegraph service shall di ce the cor tel ts 
of aly suc h telep hone or te egrapn message to any pers not dulv authorized 
or entitled to receive the sal ~*~ shall be fined not exceeding $1,000 or imprisoned 
for not more th in one year, or both : : 

Sec. 2. Any such ey idence obtained by any such officer or employee of 
United States Government or any person acting in al capacity for 1 
United States, in vi lation of the preceding se n, sha 10t be admissible in 


any court of the e United States 
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IN THE SE) E OF THE UNITED STATES 
DECEMBER 10, 1931 


Mr, BLAINE introduced the following bill; which was read twice and referred 
: to the ittee on the Judiciary 


A BILL 


To render evidence obtained by wire tapping inadmissible in the Federal courts 


Be it en f by the Senate and Hou se of Repre sentatives of the United States 
1 Al ericu in Congress assembled, That hereafter, in all criminal prosecutions 
in the Federal courts, evidence obtained directly or indirectly through inter- 
ting a telephone conversation by breaking, cutting, tapping, or otherwis¢ 
making connection with any telephone line or instrument shall be inadmissible 


EXHIBIT 13 
oo ELR. 9893 
IN THE HOUSE OF REPRESENTATIVES 


FEBRUARY 27, 1932 


Mr. ScHAFER introduced the following bill; which was referred to the Com- 
mittee on the Judiciary and ordered to be printed 


A BILL 


To prohibit the tapping of telephone and tele raph lines and prohibiting the use 
of information obtained by such illegal tapping to be used as evidence in 
the courts of the United States in civil suits and criminal prosecutions, and 
for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That whoever shall, without author 
ity and without the knowledge and consent of the other users thereof, except 
as may be necessary for operation of the service, tap any telephone or telegraph 
line, or willfully interfere with the operation of such telephone or telegraph 
lines or with the transmission of any telephone or telegraph message, or with 
the delivery of any such message, or whoever being employed in any such tele- 
phone or telegraph service shall divulge the contents of any such telephone or 
telegraph message to any person not duly authorized to receive the same, shall 
be imprisoned for not less than one year and not more than ten years. 

Sec. 2. No information or evidence obtained by or resulting from the tay 
ping of telephone or telegraph wires prohibited by section 1 of this Act shall 
be admitted as evidence in the courts of the United States in civil suits and 
criminal prosecutions 
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EXHIBIT 14 
| 
UNAUTHORIZED PUBLICATION OF COMMUNICATIONS 
} 
Sec. 605. No person receiving or assisting in receiving any interstate or fo 
eign communication by wire or radio shall divulge or publish the existene 
contents, substance, purpose, effect, or meaning thereof, except through author 
ized channels of transmission or reception, to any person other than the addres. 
see, his agent, or attorney, or to a person employed or authorized to forwari 
such communication to its destination, or to proper accounting or distributing 
Officers of the various communicating centers over which the Communicatio, 
may be passed, or to the master of a ship under whom he is serving, or jy 
response to a subpena issued by a court of competent jurisdiction, or on demang | 
of other lawful authority; and no person not being authorized by the sender 
shall intercept any communication and divulge or publish the existence, gop. 
tents, substance, purport, effect, or meaning of such intercepted communicatioy 
to any person; and no person not being entitled thereto shall receive or aggig 
in receiving any interstate or foreign communication by wire or radio and yge 
the same or any information therein contained for his own benefit or for the 
benefit of another not entitled thereto; and no person having received sy} 
intercepted communication or having become acquainted with the contents 
substance, purport, effect, or meaning of the same or any part thereof, know. 
ing that such information was so obtained, shall divulge or publish the exit. 
ence, contents, substance, purport, effect, or meaning of the same or any part 
thereof, or use the same or any information therein contained for his own 
benefit or for the benefit of another not entitled thereto: Provided, That this 
section shall not apply to the receiving, divulging, publishing, or utilizing the 
contents of any radio communication broadcast, or transmitted by amateurs 
or others for the use of the general public, or relating to ships in distress, 


EXHIBIT 15 
UNAUTHORIZED PUBLICATION OF COMMUNICATIONS 


Sec. 605. No person receiving or assisting in receiving, or transmitting, or 
assisting in transmitting, any interstate or foreign communication by wire or 
radio shall divulge or publish the existence, contents, substance, purport, effect, 
or meaning thereof, except through authorized channels of transmission or recep- 
tion, to any other person other than the addressee, his agent, or attorney, or to 
a person employed or authorized to forward such communication to its destina- 
tion, or to proper accounting or distributing officers of the various communicat- 
ing centers over which the communication may be passed, or to the master ofa 
ship under whom he is serving, or in response to a subpena issued by a court of 
competent jurisdiction, or on demand of other lawful authority: and no person 
not being authorized by the sender shall intercept any communication and 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
of such intercepted communication to any person: and no person not being 
entitled thereto shall receive or assist in receiving any interstate or foreign 
communication by wire or radio and use the same or any information therein 
contained for his own benefit or for the benefit of another not entitled thereto: 
and no person having received such intercepted communication or having become 
acquainted with the contents, substance, purpose, effect, or meaning of the same 
or any part thereof, knowing that such information was so obtained, shall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
of the same or any part thereof, or use the same or any information therein 
contained for his own benefit or for the benefit of another not entitled thereto: 
Provided, That this section shall not apply to the receiving. divulging, publish- 
ing, or utilizing the contents of any radio communication broadcast, or trans- 
mitted by amateurs or others for the use of the general public, or relating to 
ships in distress. 

EXHIBIT 16 


Section 605, prohibiting unauthorized publication of communications, is based 
upon section 27 of the Radio Act and extends it to wire communications. 
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ontents, | Mr, Diux, from the Committee on Interstate Commerce, submitted 


COMMUNICATIONS ACT OF 1034 





Apnit 17 (calendar day, Apnit 19), 1934.—Ordered to be printed 





; an the following 

ly part 

IS y 

at the R E P O R T 
ing the 

nateurs [To accompany 8, 3285) 

The Committee on Interstate Commerce, to whom was referred the 
bill (S. 3285) to provide for the regulation of interstate and foreign 
communications by wire or radio, and for other purposes, having con- 
sidered the same, report the same with amendments and, as amended, 

ing, or recommend the bill do pass. 

‘ire or The purpose of this bill is to create a communications commission 
sane | with regulatory power over all forms of electrical communication, 
mt | whether by telephone, telegraph, cable, or radio. Under the Radio 
ostine | Act of 1927, the Radio Commission licenses radio stations. Since 
nicat- 1910 the Interstate Commerce Commission has had some jurisdic- 


Toft } tion over telephone, telegraph, and wireless common carriers. Like- 


aa | wise the Postinaster General has certain jurisdiction over these com- 
nand | panies, There is a vital need for one commission with unified juris- 
auning diction over all of these methods of communication. 
bce The original bill (S. 2910) was the subject of extensive public hear- 
ia ings. Following those hearings a subcommittee considered that bill 
rete: in detail. Attorneys from the Interstate Commerce Comunission, 
come } the Radio Commission, and the State Department assisted the sub- 
same committee. The subcommittee made many tentative changes. 
= Those changes were written into the new bill, 8. 3285. This bill was 
emai considered in detail by the full committee and is the subject of this 
reto: report. 
blish- In originally framing the bill two courses were open. One was to 
nog er a detailed and practicable bill which incorporated all legis- 
: ation pertinent to the subject. The other was to draft a short bill 
creating the Commission and delegating to it by reference the powers 
sf i now vested in the Radio Commission, the Interstate Commerce Com- 


mission, and the Postmaster General. 
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While this latter course would seem at first thought a simpler legis 
lative method, it has many administrative obstacles from the viey. 
point of effective regulation by the Commission to be created. 

The Interstate Commerce Act has evolved during a period of near} 
50 years with the emphasis primarily on transportation by railroads 
The Interstate Commerce Act and legislation supplemental thereto is 
contained in a ee of 242 pages, plus a 59-page supplement 


Congress gave the Interstate Commerce Commission jurisdiction ove 
communications only incidentally beginning in 1910, by a series of 
amendments of certain provisions of that act. 

This bill is so written as to enact the powers which the Interstats 
Commerce Commission and the Radio Commission now exercigg 
over communications, by means of definite statutory provisions, 
This is preferable to leaving the Commission in doubt as to its power 
by reference to general legislation primarily designed for railroads 
There are certain inherent weaknesses in the present Interstate Com. 
merce Act so far as it applies to communication companies, and these 
weaknesses would continue if this legislation simply transferred the 

owers of the Interstate Commerce Commission to this Commission, 
i addition, certain provisions of the Radio Act are no longer applica. 
ble to radio regulation. 

In this bill many provisions are copied verbatim from the Inter. 
state Commerce Act because they apply directly to communication 
cenypeiee doing a common carrier business, but in some paragraphs 
the 
tures from the text of the Interstate Commerce Act are made for the 
purpose of clarification in their application to communications, 
rather than as a manifestation of congressional intent to attain 4 
different objective. 

Under existing provisions of the Interstate Commerce Act the regu- 
lation of the telephone monopoly has been practically nil. This vast 
monopoly which so immediately serves the needs of the people in 
their daily and social life must be effectively regulated. No Govern- 
ment organization can provide such regulation without a full knowl 
edge of the contractual relations between the parent, subsidiary, and 
affiliated corporations engaged in the telephone, telegraph, and 
cable business. 

It may be found necessary to give the Commission power to void 
or modify the contracts between these corporations. For these 
reasons section 215 of the bill specifically directs the Commission to 
investigate and report its recommendations to Congress on this 
subject and also as to the need of legislation to control leased lines. 

the bill further expressly directs the Commission to inake recom- 
mendations for such amendments as it may think desirable to be 
sent to Congress on or before February 1, 1935. It also expressly 
directs the Commission to investigate certain important phases of 
the communications business and report its recommendations to 
Congress. These investigations are provided for in the following 
sections: 

Section 220. Desirability of permitting State regulation of systems 
of accounts and rates of depreciation charges; and 

Section 307 (c). Study of proposal that Congress by statute allocate 
a fixed percentave of Sesnieeiiiien facilities for nonprofit programs, 
such as educational, religious, fraternal, labor, and charitable 
purposes. 
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ir legis Itis believed that a study of these questions and reports to Congress 


® View. | ill be quite helpful in framing future legislation directly affecting the 
regulation of the communication business. 





nearly 
lroads. ANALYSIS OF BILL 
sTeto ig 
ement TITLE I. GENERAL PROVISIONS 
iad Section 1: Declares the policy of Congress, assuring an adequate 
communication system for this country and creates the Federal Com- 
erstaty | munications C ommission. 
Xercise Section 2: I rovides that the act is applicable to the regulation of all 
isiong radio stations and to interstate and foreign communication, but reserves 
Dower, | to the States exclusive jurisdiction over intrastate telephone and tele- 
roads ph communication. bs ’ 
Com. Section 3: Contains the definitions. Most of these are taken from 
| these ) the Radio Act, the Interstate Commerce Act, and international 
ed the | conventions. Lak : Jeg 
ission, Section 4: Provides for a bipartisan commission of five members 
»plica. with terms of 6 years at an annual salary of $10,000. _ 
Section 5: Divides the Commission into two divisions: The Radio 
Inter. Division, and the Telegraph and Telephone Division. The chairman 
cation | of the Commission, to be designated by the President, is made a 
raphs member of both divisions. pe Uriny 
lepar. | One reason for this statutory division is a desire to achieve effective 
or the regulation of the telephone and telegraph business. Experience has 
tions shown that commercial broadcasting takes the attention of all of 
ain 4 the members of the Radio Commission. Railroads and other trans- 
portation take most of the attention of the Interstate Commerce 
regu: | Commission. Your committee believes that unless the law provides 
3 vast aclear division of powers, broadcasting problems being so numerous, 
ole in | the Commission would give most of its attention to radio and neglect 
vern. | the problems of telephone and telegraph regulation. The study and 
nowl. | Meu ation of the telephone and telegraph business must be a full- 
and | time task if it is to be effective. ; 
and | rhe recent preliminary report on communication companies by 
Commissioner Walter M{. W. Splawn, made to the House Commaditze 
void on Interstate and Foreign Commerce, bears eloquent witness to the 
these need of a most complete study and for real regulation. 
on to > © ©EXcept in certain instances, enumerated in section 5, each division 
this will act independently of the other, nor shall the full Commission 
es, | review the action of a division. It should be emphasized that for 
come all purposes the action of either division with respect to matters 
o be under its jurisdiction is the action of the Commission; in other words, 
easly for such purposes the division is the Commission. 
es of 
s to TITLE Il. COMMON CARRIERS 
wing | Se re . 
This title sets forth the duties and obligations of common carriers 
tems engaged in communication service and the powers of the Commis- 
sion relating thereto. For the most part it follows provisions of the 
ate Interstate Commerce Act now applicable to communications or 
ams, adapts some provisions of that act now applicable only to transporta- 
able Won. 


45495 O—60—pt. 4 12 








SSS WIRETAPPING 


Section 201 (a) requires carriers to furnish service upon reasonable 
request and to establish with other carriers physical connectio 
through routes, through rates, and divisions of through rates. It is 
adapted from section 1 (4) of the Interstate Commerce Act. 

Section 201 (b) requires reasonable charges, and limits the cop. 
tracts for exchange of services between carriers to such contracts a 
the Commission deems “‘not contrary to the public interest.” It jg 
adapted from section 1 (5) and (6) of the Interstate Commerce Aet 

Section 202 combines sections 2 and 3 (1) of the Interstate Com. 
merce Act, making unjust discrimination and undue preferences 
unlawful. The committee recommends amendments by inserting the 
word “unjustly” after the word “discriminate” and by changing the 
words ‘‘such communication service” to “like communication gery. 
ice.”” These amendments will make the language more nearly con. 
form to the Interstate Commerce Act. 

Section 203 (a) adapts section 6 (1) and (6) of the Interstate Com. 
merce Act to communications. It requires publication and filing 
of schedules of charges, classifications, regulations, and_ practices, 
Subsections (b), (¢), (d), and (e) are all copied from section 6, para- 
graphs (3), (7), (9), and (10), respectively, of the Interstate Com. 
merce Act 

Section 204 authorizes suspension and investigation of proposed 
changes in such schedules. It is adapted from section 15 (7) of the 
Interstate Commerce Act so as to apply to communications. 

Section 205 follows sections 15 (1) and 16 (8) of the Interstate 
Conunerce Act, but does not apply to minimum charges of com 
munication companies. It reduces forfeiture from $5,000 for each 
offense to $1,000 for each offense for violation of the Commission’s 
orders. 

Sections 206, 207, 208, and 209 are the present law in sections 8, 9, 
13 (1), and (2), and 16 (1) of the Interstate Commerce Act, and deal, 
respectively, with liability for damages, complaints, reparation, and 
ents for payment of money. 

Section 210 permits railroads and communication companies to 
continue to exchange services, franks, an@ passes under rules pre- 
scribed by the Commission. It adapts the language of section 1 (7) 
of the Interstate Commerce Act. 

Section 211 requires filing of all contracts between carriers engaged 
in the communication business and between communication com- 
panies and other common carriers not covered by this bill. It 
changes the language of section 6 (5) of the Interstate Commerce Act 
to apply to carriers under both acts. 

Section 212 follows the text of section 20a (12) of the Interstate 
Commerce Act and extends the prohibition against interlocking 
directorates to communication carriers. It also prohibits any officer 
or director of a carrier from profiting out of the funds of the capital 
account. The necessity for regulation of these matters is well 
exemplified by Commissioner Splawn’s report previously mentioned 
in which he states at page XX: 

The president of this company (Associated Telephone Investment Co.) before 
the receivership used his authority as president to (a) make loans, with A.T.I. 
funds, to outside companies with which he was connected as officer or director; 
(b) borrow stock from A.T.I. which stock was pledged by himself and a vice 
president of A.T.U. and A.T.I. as collateral to private loans; and (c) advance 


A.T.I. funds to a vice president of the company for use in maintaining private 
brokerage accounts. 
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Section 213 differs in some respects from the valuation provisions 
of section 19a of the Interstate Commerce Act. Except with respect 
to annual reports of improvements and retirements, the bill is per- 

issive whereas the Interstate Commerce Act is mandatory. The 
bill omits the detailed requirements of the act for ascertainment and 
report of various elements of value and does not repeat the elaborate 
procedural provisions of the act relating to determination of tenta- 
tive and final valuation. The Interstate Commerce Commission 
shall, upon request of the Communications Commission, complete the 
yaluations now in progress of the property of communication carriers. 

Section 214 requires certificates of public convenience and necessity 
for extension or construction of new interstate lines. It is similar to 
section 1 (18-22) of the Interstate Commerce Act relating to con- 
struction. It provides for certain exceptions and your committee 
recommends subsection (a) be amended by inserting the words “‘or 
the supplementing of oe facilities” so that repairs, replace- 
ments, and the stringing of additional wires may be exempted also. 

Section 215 authorizes the Commission to investigate and report 
to Congress regarding the need of legislation to control interservice 
contracts between ho ding, subsidiary, and affiliated companies and 
concerning the need of further legislation relating to leased-wire 
services. 

Section 216 makes the bill applicable to receivers and trustees of 
carriers. A similar provision is in the Interstate Commerce Act. 

Section 217 provides that the carriers shall be liable for the acts and 
omissions of its agents and is copied from the Elkins Act. 

Section 218 is based on section 12 (1) of the Interstate Commerce 
Act and makes it the duty of the Commission to keep itself informed 
of the conduct of the carriers’ business and also of new developments 
in the art of communication. 

Section 219 is based on section 20 (1) and (2) of the Interstate 
Commerce Act, but also requires annual reports of affiliates of carriers 
as well as of carriers and requires that all reports shall include statement 
of the privileges of each on of stock, the names of all holders of 5 
percent or more of any class of stock, and the names of all officers 
and directors and the amount of salary, bonus, and all other compen- 
sation paid to each. 

Section 220 (a-g) is taken from section 20 (5-8) of the Interstate 
Commerce Act dealing with accounts, records, and memoranda. It 
also adds the new provisions found in subsections (h), (i), and (j). 
Subsections (h) and (i) reflect the present practice of the Interstate 
Commerce Commission. Subsection (j) is responsive to the recom- 
mendations of the State public utilities commissions, except that it 
calls for investigation and report to Congress instead of immediately 
turning over these matters to the State. 

Section 221 (a) permits mergers of telephone companies and is 
copied verbatim from section 5 (18) of the Interstate Commerce Act. 
Paragraphs (b), (c), and (d) conform to recommendations of the State 
commissions and will enable those commissions, where authorized to 
do so, to regulate exchange services in metropolitan areas overlapping 
State lines. 
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TITLE III. SPECIAL PROVISIONS RELATING TO RADIO 


_ Title III consists of the Radio Act of 1927 written to bring into, 
single title the effective provisions of that act and its several amend, 


ments. The language has been changed in minor respects to conforn, | 


to the terms and definitions in the remainder of the bill. Most of the 
changes from the present Radio Act of 1927 are changes carried ip 
H.R. 7716 of the Seventy-second Congress which passed both Houses 
of Congress, but failed to become a law because of the failure of Pres. 
dent Hoover to sign the bill. 

Section 301 is the same as section 1 of the Radio Act. 

Section 302 (a) is copied from section 2 of the Radio Act. 

Section 302 (b) excludes the territories from the zones for UTPoses 
of equal division of radio facilities. This was carried in H.R. 7746 

Section 303 (a-e) combines sections 4 and 5 of the Radio Act with 
the additions herein noted. 

Section 303 (f) requires a public hearing before the Commission 
may make changes in the frequency, authorized power, or times of 
operation of any station. It was a part of H.R. 7716. 

Section 303 (g) directs the Commission to study new uses for radio 
and to encourage the more effective use of radio in the public interest, 

Section 303 (h—-p) is copied from sections 4 and 5 of the Radio Act. 

Section 303 (q) requires the painting or illumination of radio towers 
which constitute a menace to air navigation. 

Sections 304, 305, and 306 dealing with waivers, Government. 
owned stations, and foreign ships are copied from sections 5, 6, and 
8, respectively, of the Radio Act. 

Section 307 (a) and (b) dealing with allocation of facilities and terms 
of licenses 1s section 9 of the Radio Act as modified by the Davs 
amendment of March 28, 1928 (45 Stat. 373). 

Section 307 (b) also authorizes additional licenses for stations not 
exceeding 100 watts of power regardless of other restrictions in the 
zone when they will not interfere with the efficient service of other 
licensed stations. This proviso will permit additional broadcasting 
service in sections of the country now inadequately served without 
increasing interference. It was contained in HR. 7716. The com. 
mittee eliminated the provision which would restrict cleared channels 
to 2,200 : because of its unwillingness to set a statutory limit 
upon the solution of a technical problem. 

Section 307 (c) directs the Commission to study the proposal that 
Congress by statute allocate fixed percentages of broadcasting facili- 
ties to particular types of nonprofit programs or to persons identified 
with particular kinds of activities. ere has been an increasing 
demand that Congress enter upon a partial statutory allocation of 
broadcasting facilities, particularly for educational and religious 
broadcasting 

Section 307 (d) modifies section 9 of the Radio Act by reducing the 
maximum terms of broadcasting licenses from 3 years to 1 year and 
for other stations, from 5 years to 3 years. The Radio Commission 
has limited broadcasting licenses to 6 months in the past and com- 
mercial station licenses to 1 year. Reduction of the maximum term 

of licenses will assist the Government in retaining control over these 


valuable privileges. This was passed by the Senate and House in 
H.R. 7716. 
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Section 308 is copied from section 10 of the Radio Act as modified 
by H.R. 7716, which adds the requirement that modifications and 


| | genewals of licenses may be pa only upon written application. 
t 


This is the present practice of the Radio Commission. The two pro- 

yisos permit the Commission to issue temporary licenses in cases of 
ency. 

tion 309 provides for hearings and is copied from section 11 of 

the Radio Act. ; 

Section 310, — with limitation on foreign holding and transfer 
of licenses, is adopted from section 12 of the Radio Act as modified 
by H.R. 7716, with additional limitations as to foreign ownership. 

Section 310 (a) (4) modifies the ones law by (1) refusing a 
station license to a company more than one fifth of whose capital 
stock is owned of record by aliens, and (2) by changing the words 
“may be voted by aliens” in the present law to ‘‘is voted by aliens”. 
The purpose of this is to — against alien control and not the mere 

Fility of alien control. 

Section 310 (a) (5) seeks to insure the American character of hold- 
ing companies whose subsidiaries operate under radio licenses granted 
by the Commission. The provision has been made effective after 
June 1, 1935, in order to give the companies affected an opportunity 
to bring their organizations into harmony with the provisions of the 


| par _ Whatever arene objection there might be to one 
h ah oreign r 


ourt ownership from the standpoint of war or emergency 


) Jeading to war, becomes less important when it is remembered that 


———— 


the President has full power to seize all radio stations in the United 
States in case of war or threat of war. 

To prohibit a holding company from having any alien representation 
or ownership whatsoever would probably seriously handicap the op- 
eration of ‘ives organizations that carry on international communi- 
cations and have large interests in foreign countries in connection with 
their international communications. Such a rigid restriction seems 
unnecessary. 

Section 310 (b) is section 12 of the Radio Act as modified by H.R. 
7716, requiring the Commission to secure full information before 
giving its consent to the transfer of a license. 

Section 311 is based on section 13 of the radio act but it also 
modifies the present law in certain respects. 

The effect of the alteration is to bring section 311 more closely into 
harmony with section 313. If the court revokes a license the Com- 


+ mission should not grant an application for another license to the same 


arties. If, however, the court has adjudged the _— guilty, but 
bas not revoked the license, the Commission can determine whether 
or not public interest will be served by the granting of a license. 
Section 312 is adapted from section 14 of the Radio Act and confers 
upon the Commission the power to suspend radio licenses. Under 
the existing law the Commission must revoke a license or permit an 
offending licensee to go unpunished. This provision would permit the 
Commission to suspend licenses in cases ai some punishment was 
justified but where revocation would be too harsh. The proviso 
reduces the time within which the licensee may take exception to the 
Commission’s action in revoking or suspending its license to 15 
days. This is sufficient for the licensee to take exception and to 


request a hearing. 
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Section 313 dealing with the application of the antitrust laws {4 
radio. It is copied from section 15 of the Radio Act. 

Section 314 preserves competition in international communication, 
It is copied from section 17 of the Radio Act. 

Section 315 on facilities for candidates for public office is a consider. 
able enlargement of section 18 of the Radio Act. It is identical with 
8 provision in H.R. 7716, Seventy-second Congress, which was passed 
by both Houses. ; 

This section extends the requirement of equality of treatment of 
political candidates to supporters and opponents of candidates, and 
public questions before the people for a vote. It also prohibits an 
increased charge for political speeches. No station owner is requisal 
to permit the use of his station for any of these purposes but if g 
station permits one candidate or the supporters or opponents of g 
candidate, or of a public question upon which the people are to vo 
to use its facilities, then there is the requirement of cunelinnal 
treatment and that no higher rates than ordinary advertising rates 
shall be charged. 

Section 316 was also in H.R. 7716, which both Houses passed. It 

rovides that no person shall broadcast by means of any radio station, 
or which a license is required by any law of the United States, any 
information concerning any lottery, gift enterprise, or similar scheme 
offering prizes dependent in whole or in part upon lot or chance. 

Sections 317, 318, 319, 320, 321, 322, 323, and 324 are copied, 
respectively from the Radio Act, sections 19, 20, 21, 22, 23, 24, 25, 
ak 26. They deal with the following subjects: Announcement that 
matter is paid for, operation of transmitting apparatus, construction 
permits, distress signals and communications, intercommunication 
in mobile service, interference between Government and commercial 
stations, and the use of minimum power. 

Section 325 (a) is copied from section 28 of the Radio Act and pro- 
hibits false distress signals. Paragraphs (b) and (c) are designed to 

ive the Commission control of all studios or apparatus in the United 
States used in connection with a broadcasting station in a foreign 
country for the purpose of furnishing programs to be transmitted 
back into the United States. The Radio Commission has recom- 
mended such legislation. The Senate passed S. 2660 at the present 
session of Congress containing this provision. 

Section 326 prohibits censorship. It is copied from section 29 of 
the Radio Act. 

Sections 327, 328, and 329 are copied, respectively, from the Radio 
Act, sections 30, 35, and 36, and deals with the use of naval stations, 
the Philippine Islands, and Canal Zone, and the administration of the 
act in the Territories and possessions. 

All of the sections of the Radio Act, which have been omitted in 
title III are what was either temporary legislation, or administrative, 

enal, and judicial review sections which are considered in titles I, 
V, V, and VI. 


TITLE IV. PROCEDURAL AND ADMINISTRATIVE PROVISIONS 


This title contains the seen procedural and administrative 
provisions of the Interstate Commerce Act and the Kadio Act of 1927. 
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Section 401 (a—c) is based on sections 20 (9), 16 (12), and 12 (1) of 
Interstate Commerce Act. It provides generally for enforcement 
the act and of orders of the Commission in the district courts of 


United States. = 
Section 401 (d) extends the Expediting Act (38 Stat. 219), to the 


orders of the Communications Commission. 


Section 402 Haste re for court review of decisions of the Commis- 
gon. Under the Interstate Commerce Act all appeals from decisions 
regarding wire communications can be taken to the district courts 
ynder the three-judge court law of October 22, 1913, but appeals 

decisions under the radio law can only be taken to the courts of 
the District of Columbia as provided in the Radio Act. 

This system of appeals in radio cases is extremely burdensome to 
owners of radio stations who live long distances from the District 
of Columbia. Any station owner finding it necessary to appeal from 
g decision of the Radio Commission must come to Washington, 
however great the expense for both himself and his attorney, to file 


| gnd prosecute the appeal. The expenses incident to oe i 
ou e 


I 


LL 


added to the regular legal expenses for auch appeals, s not 
eases eection 402 (a), the court review now applicable to orders 
of the Interstate Commerce Commission will apply to suits to enforce, 
enjoin, set aside, annul, or suspend orders of the Communications 
Commission, with certain exceptions, so that the special three-judge 
courts can review them and the appellant can then take his appeal 
direct to the Supreme Court of the United States. 

Under a number of decisions of the Supreme Court, suits to enjoin 
or set aside orders of the Interstate Commerce Commission as to 
findings of fact can be disturbed by judicial decree only in cases 
where the Commission’s action has been arbitrary or has transcended 
the legitimate bounds of the Commission’s authority. (See Seaboard 
Air Lane Ry. Co. v. United States, 254 U.S. 57, and J.C.C. v. Louisville 
& Nashville R. Co.; 227 U.S. 88.) 

By enacting this provision into this bill, the Communications 
Commission can rely on well-established principles of law already 
interpreted by the Supreme Court. This method of appeal will 
apply in the great majority of cases under this act. 

ubsection (a) excludes certain orders of the Commission with 
respect to radio-station licenses from this method of appeal. It 
provides that orders relating to the granting or refusal of an applica- 
tion for a new radio-station license or for the renewal or modification 
of a license shall be appealed only to the Court of Appeals of the 
District of Columbia. The bill then sets out the method of appeal 
by following section 16 of the Radio Act of 1927, providing for 
appeals of radio cases in the courts of the District of Columbia. 

Stated briefly, the court appeal provisions of this bill transfer the 
provisions of the present law with respect to injunctive relief and 
appeal as now found in the Interstate Commerce Act and the Radio 
Act to this act, with the exception of the three kinds of radio cases 
referred to above. 

Where a iicensee desires to appeal from orders of the Commission 
affecting his interest, but which he did not originate, he may file his 
appeal in the three-judge district court in the jurisdiction where he 
lives. In those cases where he has applied to the Commission for an 
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order and desires to appeal from the Commission’s action, he muy 
come to Washington, D.C.,,to prosecute his appeal, just as he cams 
to Washington to ask for the order. 

In fact, appeals from refusals of applications by the Commissa, 
could not be prosecuted in the Federal district courts anyhow, an 
must be prosecuted in the courts of the District of Columbia, 

Your committee believes that this appeal section is eminently fai remedi 
In nearly all cases in which the Commission makes an order affectin, | vetb®44 
a licensee which the licensee did not seek, the Commission must go jj Sects 
the district court having jurisdiction of such licensee. Where a, | wet 
applicant or a licensee comes to the District of Columbia and applig section. 
for an order, he must take his appeal in the courts of the District of Sect 
Columbia. ‘ 

Section 403 is adapted from section 13 (2) of the Interstate Com. 
merce Act. It authorizes the Commission to make an investigation Sect 
upon its own motion of matters concerning which complaint may be | nd se 
made to the Commission. 

Section 404 requires the Commission to make written decisions and } Sect 
orders. It is taken from section 14 (1) of the Interstate Commerc | 4f the 
Act. 







; : : ' . Sect 
Section 405 is adapted from section 16 (a) of the Interstate Com. | and fc 
merce Act with respect to the rehearing of cases. Sec 


Section 406 makes section 23 of the Interstate Commerce Act relat | and r 
ing to the furnishing of facilities applicable to communications, | Inter: 
This remedy is limited to the performance of duties which ares | Sec 
plain and so independent of administrative action by the Commission | Act a 
as not to require a finding by that body (Baltimore & Ohio R.R. y, 
United States, 215 U.S. 481). The Commission alone has jurisdiction 
to determine whether an existing regulation affecting rates, or any Se 
other practice is unreasonable, or unjustly discriminatory, and the | {008 
courts cannot by mandamus control its exercise of these adminis. | [¢0¢ 
trative functions (Morrisdale Coal Co. v. Penn. R. Co., 183 Fed. 929). | 

Sections 407 and 408 follow sections 16 (2) and 15 (2), respectively, | the | 
of the Interstate Commerce Act with respect to enforcement of Com. | Act’ 
mission orders. | tain 

Section 409 relates to proceedings before’ the Commission. The by t 
section is largely based upon sections 12, 17 (1), 18, 10, and20(10)of | jum"s 


the Interstate Commerce Act. Examiners and directors, as wellas | © 
members of the Commission, are authorized to conduct hearings, | PP 
administer oaths, and issue subpenas, but the provisions of HR Ss 
7716, referred to above, are adopted in part, restricting an examiner mad 


from hearing certain cases involving policy, the revocation of a sta | "6! 
tion license, or new developments in radio. | , 

Section 410, proposed by the State public utility commissions, au- 5 
thorizes the Commission to refer any matter to a joint board tobe | "0 
composed of members of the State commissions affected. The Com- | 


regulations, with any State commission having jurisdiction. It is 


mission may confer, as to rates, charges, practices, classifications, and : 
based in part on section 13 (2) of the Interstate Commerce Act. ( @ 

Section 411 carmes forward provisions of the Elkins Act and of | m™ 
section 16 (4) of the Interstate Commerce Act relating to joinder of | ‘0 


parties and payment of money. i 

Section 412 is based upon section 16 (13) of the Interstate Commerce of 
Act relating to the preservation of schedules of charges, classifications, | 
contracts, and statistics contained in annual reports as public record. | 
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Section 413 requires sone common carrier subject to the act to 
maintain an agent in the District of Columbia for the purpose of 
ice of process and orders of the Commission. It is based on 


| Jnited States Code, title 49, section 50, which applies to the Inter 
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Section 414 provides that remedies under this-act are in addition to 
remedies afforded by other statutes or by common law. It is copied 
verbatim from section 22 (1) of the Interstate Commerce Act. 

Section 415 limits the time for recovery of unlawful charges or of 
yndercharges. This section shortens the periods of limitation in 
ection 16 (3) of the Interstate Commerce Act. 

Section 416 relating to service of orders is adapted from section 16 
(6-7) of the Interstate Commerce Act. 


TITLE V. PENAL PROVISIONS-—FORFEITURES 


Section 501 combines section 10:(1) of the Interstate Commerce Act 
and section 33 of the Radio Act. It is the general penalty section 
for violations of the act. 

Section 502 provides penalties for violation of rules and regulations 
of the Commission. It is copied from section 32 of the Radio Act. 

Section 503 provides for forfeitures in cases of rebates and offsets, 
and follows the provisions of the Elkins Act. 

Section 504 provides that forfeitures are payable into the Treasury 
and recoverable by civil suit. It is based on section 16 (9-10) of the 
Interstate Commerce Act 

Section 504 relating to venue is taken from section 34 of the Radio 
Act and the Elkins Act. 


TITLE VI. MISCELLANEOUS PROVISIONS 


Section 601 transfers to the Commission duties, powers, and func- 
tions of the Interstate Commerce Commission and the Postmaster 
General under certain provisions of law (other than the Interstate 
Commerce Act) not repealed by the bill; while section 602 repeals 
the Radio Act of 1927, and the provisions of the Interstate Commerce 
Act relating to communications. The latter section also makes cer- 
tain changes in other law, including the Clayton Act, made necessary 
by the setting up of the new commission and conferring upon it 
jurisdiction over communications. 

Section 603 makes necessary transfers of employees, records, 
property, and appropriations. 

Section 604 defines the effect of transfers, repeals, and amendments 
made by the bill. Generally speaking, it is provided that all orders, 

lations, etc., in effect shall continue until changed by the com- 
mission, while pending suits and proceedings are not affected. 

Section 605, prohibiting unauthorized publication of communica- 
tions, is based upon section 27 of the Radio Act and extends it to 
wire communications. 

Section 606 gives the President power over wire and radio com- 
munications in time of war, and provides for the payment of just 
compensation for facilities taken over by him. The section also 
makes it unlawful in time of war to obstruct or retard interstate or 
foreign radio communication. It is adapted from the section 6 and 
Tof the Radio Act, and. the war powers granted by act of Congress 
of August 10, 1917 (40 Stat. 272). 

Sections 607, 608, and 609, respectively, contain the effective date, 
teparability clause, and the short title. 
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73p Conarrss ; HOUSE OF REPRESENTATIVES { Rerom 
2d Session No. 185) 


Neen een eeece 


a 


REGULATION OF INTERSTATE AND FOREIGN (COy. 
MUNICATIONS BY WIRE AND RADIO, OR FOR OTHER 
PURPOSES 


June 1, 1934.—Committed to the Committee of the Whole House on the state 
of the Union and ordered to be printed 


Mr. Raysurn, from the Committee on Interstate and Foreign 
' Commerce, submitted the following 


REPORT 


[To accompany S. 3285] 


The Committee on Interstate and Foreign Commerce, to whom 
was referred the bill (S. 3285) to provide for the regulation of inter. 
state and foreign communications by wire or radio, and for other 
purposes, having considered the same, report favorably thereon with 
an amendment, which is a substitute for the Senate bill, and recom. 
mend that the bill as so amended do pass. 


I. Intrropuctory STATEMENT 


In the summer of 1933 the Secretary of Commerce appointed an 
Interdepartmental Committee on Communications to consider a 
national communications policy. In its report that committee, among 
other things, recommended the establishment of a Federal Communi- 
cations Commission to which should be transferred the jurisdiction 
of the Interstate Commerce Commission over common carriers by 
wire or wireless, of the Federal Radio Commission, and of the Post- 
master General over telegraph companies and telegraph lines. 

On February 26, 1934, the President sent the following message to 
Congress: 

To the Congress: 

I have long felt that for the sake of clarity and effectiveness the relationship 
of the Federal Government to certain services known as “‘utilities” should be 
divided into three fields: Transportation, power, and communications. The 
problems of transportation are vested in the Interstate Commerce Commission, 
and the problems of power, its development, transmission, and distribution, ia 
the Federal Power Commission. 

In the field of communications, however, there is today no single Government 
agency charged with broad authority. 


as an 
tially 
visiO 
bill ¢ 
of th 

Tov 
tlt 
prov 
no p 
ame 


the 
mun 
noni 
that 
| for 
cart 


the 
a 
| Sir 
/ fun 
hei 
her 
pat 


si01 





R 


0. 1859 
—=—= 


e state 


vhom 
inter. 
other 


com- 


d an 
er a 
nong 
1uni- 
tion 
s by 


6 to 


whip | 


sion, | 
n, io 


nent 





WIRETAPPING S97 


The Con has vested certain authority over certain forms of communica- 
tions in the Interstate Commerce Commission, and there is in addition the agency 
known as the “‘Federal Radio Commission”. a 

I recommend that the Congress create a new agency to be known as the “Federal 
Communications Commission”’, such agency to be vested with the authority now 
ying in the Federal Radio Commission and with such authority over communi- 
cations as now lies with the Interstate Commerce Commission—the services 
affected to be all of those which rely on wires, cables, or radio as a medium of 
we tay thought that a new commission such as I su t might well be organ- 
ied this year by transferring the present authority for the control of communi- 
estions of the Radio Commission and the Interstate Commerce Commission. 
The new body should, in addition, be given full power to investigate and study 
the business of existing companies and make recommendations to the Congress 
for additional legislation at the next session. 

Franxuin D. Rooszvetr. 

Tue Wuite Hovse, February 26, 1934. 

On February 27, 1934, bills to carry out the recommendations in the 
President’s message were introduced in the House and in the Senate. 
Extensive hearings were held on the Senate bill which, as amended, 
was reintroduced as S. 3285, passed the Senate on May 15, 1934, and 
was referred to this committee. 

This committee held hearings for several days on H.R. 8301, which 
was the companion bill to that originally introduced in the Senate, 
and has in executive session worked out a substitute bill which is 
herewith reported as a substitute for the Senate bill S. 3285. 

While the Senate bill and the amendment here reported are alike 
in most respects, there are three principal differences which may be 
noted as follows: 

(1) As passed by the Senate the bill repeals the Radio Act of 1927, 
as amended, and includes in title III provisions which are substan- 
tially the saine as the provisions of that act. Certain temporary pro- 
visions of that act are not carried over into the Senate bill, and that 
bill contains certain new provisions not in that act. The amendment 
of this committee eliminates this title from the bill and substitutes a 
provision (title III, sec. 301) which transfers to the new commission 
all the functions of the Federal Radio Commission but leaves the 
provisions of the Radio Act of 1927, as amended, unchanged and adds 
no provisions to supplement that act. Both the Senate bill and the 
amendment provide for abolishing the Federal Radio Commission. 

(2) The Senate bill includes an amendment adopted on the floor of 
the Senate exempting carriers engaged in interstate or foreign com- 
munication solely through physical connection with the facilities of a 
nonaffiliated carrier. The amendment retains this provision except 
that it makes such carriers subject to sections 201 and 205, providin 
for regulation of charges and prohibiting discriminations. Suc 
carriers will not, however, be required to file schedules of charges. 

(3) The Senate bill provides for the creation of two divisions within 
the Commission, to be known as the “‘ Radio Division” and the ‘‘Tele- 

aph and Telephone Division”’, and prescribes the jurisdiction of each 

ivision. The Senate bill is so wntten that these divisions would 
function practically as separate Commissions without their action 
heing subject to review by the full Commission. The amendment 
here reported rejects this provision and substitutes therefor a provision 
patterned upon section 17 of the Interstate Commerce Act, authoriz- 
ng the Commission to create within itself not more than three divi- 
sions and to provide for the performance of any of its work, provisions, 
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or functions through such divisions or through individual commis 
sioners or boards of employees. The action of such divisions, ing 


vidual commissioners, or boards is to be subject to rehearing in th | ? 


discretion of the Commission. 


In considering the bill, the committee had before it the compr | 


hensive report made by Dr. W. M. W. Splawn, special counsel, o 
the subject of holding companies in the communications field. Thy 
bill as reported contains provisions designed to eliminate abuses, thy 
existence of which this report reveals. 


GENERAL PURPOSES OF THE BILL 


The communications industry has been subject to disjointed regy. 
lation by several different agencies of the Government. The Inte. 
state Commerce Commission has had jurisdiction over common 
carriers engaged in communication by wire or wireless since 1910, but 
has never set up any bureau within ite organization designed to cop. 
centrate on this field. The Radio Commission has had jurisdiction 


since 1927 over the licensing of radio stations. Certain minor jung. { 


diction has been vested by a series of acts in the Postmaster Gener] 
and the Chief Executive. 

The report of the interdepartmental committee on communics. 
tions and the hearings before both the House and Senate committees 
have shown the great need for the creation of one central body vested 
with comprehensive jurisdiction over the industry. In line with the 


President’s message, it is the primary purpose of this bill to create such | 


& commission ¢rmed with adequate statutory powers to regulate all 
forms of communication and to consider needed additional legislation, 
The bill is largely based upon existing legislation and except for the 
change of administrative authority does not very greatly change or 
add to existing law ; most controversial questions are held in abeyance 
for a report by the new commission recommending legislation for their 
solution. Thus, it is provided that the commission shall make 
report to Congress by February 1, 1935, recommending such amend- 
ments to the act as are in the public interest. In addition to this 
general mandate, section 215 expressly directs the commission to 
study and report upon the following subjects: 

(1) Certain transactions of common carriers which may affect the 
charges made for services rendered to the public. These transactions 
include those relating to the furnishing of equipment, supplies, 
research, services, finance, or credit, whether by a single company or 
group of companies controlled by the same interests. The Com- 
mission is also directed to report on the desirability of requiring com- 
petitive bidding in cases where the same company or group of com- 
panies are both buyers and sellers. 

(2) The methods by which, and the extent to which, telephone 
companies are furnishing telegraph services and telegraph companies 
are furnishing telephone services. 

(3) The effect of exclusive contracts entered into by common 
carriers which prevent other competing carriers from locating offices 
in railroad depots, hotels, and other public places. 

It is important to review the legislative history of the regulation 
of communications by the Interstate Commerce Commission. That 
body functions under an act of 1887 which nas been many times 
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amended. It was originally created to regulate railroads and still is 


marily concerned with the transportation field, but in 1910 an 
endment to the Interstate Commerce Act made common carriers 


| engaged in the transmission of intelligence by wire or wireless subject 
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ip its jurisdiction. While a series of minor amendments have fol- 
lowed this 1910 legislation, the act never has been perfected to encom- 
ass adequate regulation of communications, but has really been an 
adaptation of railroad regulation to the communications field. Asa 
consequence, there are many inconsistencies in the terms of the act 
snd also many important gaps which hinder effective regulation. In 
this bill the attempt has been made to preserve the velue of court 
and commission interpretation of that act, but at the same time 
modifying the provisions so as to provide adequately for the regulation 
of communications common carriers. 


Il. GENERAL ANALYSIS OF THE BILL 


TITLE I. GENERAL PROVISIONS 


Section 1 contains a declaration of the purposes of and necessity for 
the legislation, and establishes the Federal Communications Com- 

ssiOn. 

"Section 2 makes the bill applicable to all interstate and foreign 
communication by wire or radio, except that independent telephone 
companies engaged in interstate or foreign communication only 
through physical connections with another nonaffiliated carrier are 
subjected only to certain sections of the act designed to insure reason- 
ableness of rates and no discrimination in service. The bill also 
exempts the intrastate business of any carrier. 

Section 3 contains the definitions, which are for the most part taken 
from the Interstate Commerce Act, the Radio Act, and the interna- 
tional conventions. 

Paragraph (h) of this section contains a definition of the terms 
“common carrier” and “carrier.” Since a person must be a common 
carrier for hire to come within this definition, it does not include 
press associations or other organizations engaged in the business of 
collecting and distributing news services, which may refuse to furnish 
toany person service which they are capable of furnishing, and may 
furnish service under varying arrangements, establishing the service 
to be rendered, the terms under which rendered, and the charges 
therefor. 

The bill upon which this committee held hearings (H.R. 8301) 
contained a definition of the terms “parent”, “subsidiary”, and 
“afhliated’’ for the purposes of those provisions of the bill which 
applied to parents and subsidiaries of common carriers subject to 
the act sd persons affiliated with such carriers. The Senate bill 
and the amendment reported herewith both leave out these definitions 
since the persons intended to be covered are referred to in the Senate 
billand the amendment as persons “directly or indirectly controlling 
or controlled by, or under direct or indirect common control with” 
any carrier subject to the act. It is believed that this method of 
telerring to such persons is preferable to attempting to cover them 
through the use of the terms ‘“‘parent’’, ‘‘subsidiary’’, and ‘“‘affil- 
lated”. Many difficulties are involved in attempting to define such 
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terms. It is believed that a more satisfactory result will be reached Secti 
by referring to such persons as in the Senate bill and the amendment | Comm 
No attempt is made to define “‘control”’, since it is difficult to qo | season 
this without limiting the meaning of the term in an unfortuna, Sect 
manner. Where reference is made to control the intention ig j) | 13 (1), 
include actual control as well as what has been called legally enforce. | respect 
able control. It would be difficult, if not impossible, to enumerat es 
or to anticipate the many ways in which actual control may |, Sect 
exerted. A few examples of the methods used are stock Ownership, | contin 
leasing, contract, and agency. It is well known that actual contr | the Co 


may be exerted through ownership of a small percentage of the Voting ) state ( 
stock of a corporation, either by the ownership of such stock along Sect 
or through such ownership in combination with other factors. engage 


Section 4 provides for a bi-partisan commission of 7 members, | tion ¢ 
holding office for 7-year terms at a salary of $10,000. It also provides | It is $ 
for the appointment of personnel and contains other provisions usa] \ s¢tio! 
in the case of the creation of a new administrative body. tional 

Section 5 authorizes the commission to create not more than three ) Se’ 
divisions within its membership which have authority to hear and | Comm 
determine cases in the same manner as the Interstate Commer |_ direct 
Commission. It is believed that the commission may find it desirable | 0 «ir 
to set up separate divisions having jurisdiction, respectively, over | sco 
radio, telegraph, and telephone. The section also tellties the Inter. | mtles 
state Commerce Act in authorizing action through individual com. pec 
missioners and boards of employees. , of sec 

{| to an 
TITLE II. COMMON CARRIERS il 
) 

This title sets forth the duties and obligations of common carrie } an! 
engaged in communication service and the powers of the Commission | orate 
relating thereto. For the most part it follows provisions of the | tenta 
Interstate Commerce Act now applicable to communications or adapts | '8 dh 


eee 


some provisions of that act now applicable only to transportation. com 
Section 201(a) requires carriers to furnish service upon reasonable | ‘atlo 
request and to establish with other carriers physical connections, Se 
through routes, through rates, and divisions of through rates. It is | {ort 
adapted from section 1 (4) of the Interstate Commerce Act. for t 
Section 201 (b) requires reasonable charges, and limits the con- Inte 


tracts for exchange of services between carriers to such contracts as | #@! 
the Commission deems “not contrary to the public interest.” Itis | sdde 


adapted from section 1 (5), (6) of the Interstate Commerce Act. \ perm 

Section 202 combines and condenses sections 2 and 3 (1) of the | ‘etl 
Interstate Commerce Act, making unjust discrimination. and undue | .™ 
preference unlawful. | Son: 


Section 203 (a) adapts section 6 (1), (6) of the Interstate Com- | a 
merce Act to communications. It requires publication and filing of 
schedules of charges, classifications, regulations, and practices. Sub | Se 
sections (b), (c), (d), and (e) are all copied from section 6, para- | 
graphs (3), (7), (9), and (10), respectively, of the Interstate Com- 
merce Act. 7 
Section 204 authorizes suspension and investigation of proposed | ° t 
changes in such schedules. It is adapted from section 15 (7) of the | int 
Interstate Commerce Act so as to apply to communications. | 
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Section 205 follows sections 15 (1) and 16 (8) of the Interstate 
Commerce Act, authorizing the Commission to prescribe just and 
reasonable charges, including maximum and minimum charges. 

Sections 206, 207, 208, and 209 are the present law in sections 8, 9, 
13 (1), and (2), and 16 (1) of the Interstate Commerce Act, and deal 
respectively, with liability for damages, complaints, reparation, and 
orders for payment of money. 

Section 210 permits railroads and communication companies to 
continue to exchange franks and passes under rules prescribed by 
the Commission. It adapts the language of section 1 (7) of the Inter- 
state Commerce Act. 

Section 211 (8s) requires filing of all contracts between carriers 
engaged in the communication business and between communica- 
tion companies and other common carriers not covered by this bill. 
It is similar to section 6 (5) of the Interstate Commerce Act. Sub- 
section (b) authonzes the Commission to require the filing of addi- 
tional contracts, but permits it to waive the filing of minor contracts. 

Section 212 follows the text of section 20 a (12) of the Interstate 
Commerce Act and extends the prohibition against interlocking 
directorates to communication carriers. It also prohibits any officer 
or director of a carrier from profiting out of the funds of the capital 
account. It will not prohibit a corporate official from selling secu- 
nities which he owns personally and not in an official capacity. 

Section 213 differs in some respects from the valuation provisions 
of section 19 (a) of the Interstate Commerce Act. Except with respect 
to annual reports of improvements and retirements, the bill is per- 
missive whereas the Interstate Commerce Act is mandatory. The 
bill omits the detailed requirements of that act for ascertainment 
and réport of various elements of value and does not repeat the elab- 
orate procedural provisions of the act relating to determination of 
tentative and final valuation. The Interstate Commerce Commission 
is directed, upon request of the Communications Commission, to 
complete the valuations now in progress of the property of communie 
cation carriers. 

Section 214 requires certificates of public convenience and necessity 
for the construction of new interstate lines or extensions of lines, and 
for the acquisition of lines. It is similar to section 1(18-22) of the 
Interstate Commerce Act relating to censtruction. No certificates 
are required for the construction of local lines or for wires or cables 
added to existing pole lines or conduits. The Commission is also 
permitted to authorize temporary or emergency service without such 
certificates. 

Section 215, authorizing the Commission to make certain investiga- 
tions and reports, has been referred to above. 

Section 216 makes the bill applicable to receivers and trustees of 
carriers. A similar provision is in the Interstate Commerce Act. 

Section 217 provides that the carriers shall be liable for the acts and 
omissions of its agents and is adapted from the Elkins Act. 

Section 218 is based on section 12 (1) of the Interstate Commerce 
Act and makes it the duty of the Commission to keep itself informed 
of the conduct of the carriers’ business and also of new developments 
in the art of communicatior. 

Section 219 is based on section 20 (1) and (2) of the Interstate 
Commerce Act, but also requires annual reports of affiliates of carriers 
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as well as of carriers and requires that all reports shall include stat. 
ment of the privileges of each class of stock, the names of the 30 
largest holders of any class of stock and the amount of stock held hy 
each, and the names of all officers and directors and the amount of 
salary, bonus, and all other compensation paid to each. 

Section 220 (a-g) is taken from section 20 (5-8) of the Interstat, 
Commerce Act dealing with accounts, records, and memoranda. It 
also adds the new provisions found in subsections (h), (i), and (j) 
Subsections (h), (i), and (j) are responsive to the requests of the 
State commissions that the present law be changed so as to permit 
those bodies to exercise, for State purposes, certain jurisdiction oye 
accounting systems and methods of depreciation accounting. 

Section 221 (a) permits mergers of telephone companies and js 
copied verbatim from section 5 (18) of the Interstate Commerce Act. 
Paragraphs (b), (c), and (d) conform to recommendations of the 
State conimissions, and will enable those commissions, where author. 
ized to do so, t » regulate exchange services in metropolitan areas 
Overiapping State lines. 


TITLE III. PROVISIONS RELATING TO RADIO 

Title III consists of a single section which abolishes the Radio 
Commission and transfers its functions under the Radio Act of 1927 
to the Communications Commission. 


TITLE IV PROCEDURAL AND ADMINISTRATIVE PROVISIONS 


This title contains procedural and administrative provisions sub- 
stantially the same as those of the Interstate Commerce Act. 


Section 401 (a-c) is based on sections 20 (9), 16 (12), and 12 (1) 
of the Interstate Commerce Act. It provides generally for enforce. 


ment of the act and of orders of the Commission in the 
of the United States 

Section 401 (d) extends the Expediting Act (38 Stat. 219), to the 
orders of the Communications Commission. 

Section 402 provides for court review of decisions of the Commis- 
sion. The review now applicable to orders of the Interstate Com- 


district courts 


4 


merce Commission will apply to suits to enforce, enjoin, set aside, 
annul, or suspend orders of the Communications Commission under 
this act, but this section will not, of course, apply in the case of mat- 
ters arising in connection with the exercise of the function transferred 
by title LIT. 

Section 403 is adapted from section 13 (2) of the Interstate Com- 
merce Act. It authorizes the Commission to make an investigation 
upon its own motion of matters concerning which complaint may be 
made to the Commission 

Section 404 requires the Commission to make written decisions 
and orders. It is similar to section 14 (1) of the Interstate Commerce 
Act. 

Section 405 is adapted from section 16 (a) of the Interstate Com- 
merce Act with respect to the reheuring of cases 

Section 406, in effect, makes section 23 of the Interstate Commerce 
Act relating to the furnishing of facilities applicable to communica- 
tlons. 
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le stats. Sections 407 and 408 follow sections 16 (2) and 15 (2), respectively, 
i the 3) of the Interstate Commerce Act with respect to enforcement of 
held by | Commission orders. 

Section 409 relates to proceedings before the Commission. The 


lOunt 9 

| gction is largely based upon sections 12, 17 (1), 18, 19, and 20 (10) of 
terstate | the Interstate Commerce Act. Examiners and directors, as well as 
da. |t | members of the Commission, are authorized to conduct hearings, 
and (j), | administer oaths, and issue subpenas, but examiners are restricted 
of the fom hearing certain cases involving policy, the revocation of a station 
Permit | jicense, or new developments in radio. 
On Over ) Section 410 provides that the Commission may confer, as to rates, 


charges, practices, classifications, and regulations, with any State 
and ig | emmission having jurisdiction. It is based on section 13 (2) of the 
ce Act, | Jnterstate Commerce Act. 

of the Section 411 carries forward provisions of the Elkins Act and of 
1uthor. | gection 16 (4) of the Interstate Commerce Act relating to joinder of 
1 areas | parties and payment of money. 

Section 412 is based upon section 16 (13) of the Interstate Com- 
merce Act relating to the preservation of schedules of charges, clas- 
dfications, contracts, and statistics contained in annual reports as 
Rad; public record. 

adio Section 413 requires every common carrier subject to the act to 
f 1927 | maintain an agent in the District of Columbia for the purpose of 

| service of process and orders of the Commission. Itis based on present 
law applicable to carriers subject to the Interstate Commerce Act. 

Section 414 provides that remedies under this act are in addition to 
S sub. | remedies afforded by other statutes or by common law. It follows 


section 22 (1) of the Interstate Commerce Act. 

Section 415 limits the time for recovery of unlawful charges or of 
undercharges. This section provides for shorter periods of limitation 
than are provided in section 16 (3) of the Interstate Commerce Act. 

Section 416, relating to service of orders, is adopted from section 
16 (5-7) of the Interstate Commerce Act. 
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nmis- TITLE V. PENAL PROVISIONS—FORFEITURES 
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aside Section 501 is similar to section 10 (1) of the Interstate Commerce 


inder | Act and section 33 of the Radio Act. It is the general penalty sec- 
mat. ‘ tion for violations of the act. 


erred Section 502 provides penalties for violation of rules and regulations 

. ofthe Commission. It is adapted from section 32 of the Radio Act. 

“om- Section 503 provides for forfeitures in cases of rebates and offsets, 
ation | and follows the provisions of the Elkins Act. 

ry be Section 504 proves that forfeitures are payable into the Treasury 

and recoverable by civil suit. It is based on section 16 (9-10) of the 


Interstate Commerce Act. 
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erce ; wection 505 relating to venue is taken from section 34 of the Radio 
| Act and the Elkins Act. 
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TITLE VI. MISCELLANEOUS PROVISIONS 
ae | Section 601 transfers to the Commission duties, powers, and func- 


tions of the Interstate Commerce Commission and the Postmaster 
General under certain provisions of law (other than the Interstate 
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Commerce Act) not repealed by the bill; while section 602 repeals thy | Tr Co 
provisions of the Interstate Commerce Act insofar as they relate, | 94 Se 
communications. The latter section also makes certain change j, | <== 
other law, including the Clayton Act, made necessary by the settj 
up of the new Commission and conferring upon it jurisdiction oye 
communications. 

Section 603 makes necessary transfers of employees, recon 
property, and appropriations. 

Section 604 defines the effect of transfers, repeals, and amendment 
made by the bill 

Section 605, prohibiting unauthorized publication of communi. 
tions, is based upon section 27 of the Radio Act, but is also made to | 
apply to wire communications. 

Section 606 gives the President power over wire and radio cop. 
munications in time of war. The section also makes it unlawful jp 
time of war to obstruct or retard interstate or foreign radio com: | Mr. F 
munication. It is adapted from the war powers granted by act of 
Congress of August 10, 1917 (40 Stat. 272). , 

Sections 607, 608, and 609, respectively, contain the effective date, | 
separability clause, and the short title. 
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COMMUNICATIONS ACT OF 1034 





Jone 4 (calendar day, Jowm 8), 1934.—Ordered to be printed 





Mr. Raysurn, from the committee of conference, submitted the 
following 


CONFERENCE REPORT 


[To accompany S. 3285] 


The committee of conference on the ens votes of the two 
Houses on the amendment of the House to the bill (S. 3285) to pro- 
vide for the regulation of interstate and foreign communications by 
wire or radio, and for other purposes, having met, after full and free 
conference have agreed to recommend and do recommend to their 
respective Houses as follows 

That the Senate recede from its disagreement to the amendment 
of the House and agree to the same with an amendment as follows: 

In lieu of the matter proposed to be inserted by the House amend- 
ment insert the following: 


Tirte I1—Generat Provisions 


PURPOSES OF ACT; CREATION OF FEDERAL COMMUNICATIONS 
COMMISSION 


Section 1. For the purpose of regulating interstate and foreign com- 
merce in communication by wire and radio so as to make available, so 
far as possible, to all the people of the United States a rapid, efficient, 
Nation-unde, and world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the purpose of the national 
defense, and for the purpose of securing a more effective execution of thie 
policy by centralizing authority heretofore granted by law to several agen- 
ces and by granting additional authority unth respect to interstate and 
foreygn commerce in wire and radio communication, there ia hereby 
created a commission to be known as the ‘‘ Federal Communications Com- 
mission”, which shall be constituted as hereinafter provided, and which 
thall execute and enforce the provisions of this Act. 
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APPLICATION OF ACT 


Src. 2. (a) The prorisions of this Act shall apply to all interstate and 
foreign communication by wire or radio and ail taderéhale and foreign, 
transmission of energy by radio, which originates and/or in receirg 
within the L'nited States, and to all persons engaged within the Unita 
States in such communication or pot transmission of energy by radiy 
and to the licensing and regulating of all radio stations as hereinafiy 
provided; but it shall not apply to persons engaged in wire or radip 
communication or transmission in the Philippine Islands or the Canq| 





ommun 
gates to 
States an 

),*' 
District 


Zone, or to wire or radio communication or transmission wholly withia \ here Té 


the Philippine Islands or the Canal Zone. 

(b) Subject to the prorisions of section 301, nothing in this Act shall 
he construed to apply or to give the Commission jurisdiction with reaped 
to (1) charges, classifications, practices, services, facilities, or regulations 
for or in connection with intrastate communication service of any car. 
rier, or (2) any carrier engaged in interstate or foreign communication 


solely through physical connection urth the facuities of another carrie \ 


not directly or indirectly controlling or controlled by, or under direct o 
indirect common control with, such carrier; except that sections 201 tp 
205 of this Act, both inclusire, shall, except as otherwise provided therein 
apply to carriers described in clause (2). 


“ DEFINITIONS 


Sec. $8. For the purposes of this Act, unless the context otherwin 


requires— 

10) ‘Wire communication’’ or “communication by wire” means th 
tranemission of writing, signs, signals, pictures, and sounds of all kinds 
by aid of wire, cable, or other like con nection between the points of origin 
and reception of such transmission, including ail instrumentalities, 
facilities, apparatus, and serrices (among other things, the receipt, for- 
warding, and delivery of communications) incidental to such transmission. 

(6) ** Radio communication” or ‘‘communication by radio” means the 
transmission by radio of writing, signs, signals, pictures, and sounds of 
all kinds, includiiig all instrumentalities, faciities, apparatus, and 
services (among other things, the receipt, forwarding, and delivery of 
communications) incidental to such transmission. 

(c) ‘‘Licensee” means the holder of a radio station license granted 
or continued in force under authority of this Act. : 

(d) ‘‘ Transmission of energy by radio” or ‘‘radio ——e 
energy” includes both such transmission and all instrumentalities, facil- 
ities, and services incidental to such tranemission. 

(e) ‘Interstate communication” or ‘interstate transmission" means 
communication or transmission (1) from any State, Territory, or poases- 
nena the United States (other than the Philippine Islands and the 
Canal Zone), or the District of Columbia, to any other State, Territory, 
or possession of the United States (other than the Philippine Islands and 
the Canal Zone), or the District of Columbia, (2) from or to the United 
States to or from the Philippine Islands or the Canal Zone, ae as 
such communication or transmission takes place within the ‘nied 
States, or (S$) between points within the United States but through 
Joreign country; but shall not include wire communication between 
points within the same State, Territory, or possession of the United 
States, or the District of Columbia, through any place outside thereof, if 
euch communication is regulated by a State commission. 
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(f) “ Forewn communciation” or ‘‘foreign transmission” means 

munication or transmission from or to any place in the United 
gates to or from a foreign country, or between a station in the United 
Gates and a mobile station located outside the United States. _ 

(9) “ United States” means the several States and Territories, the 

trict of Columbia, and the possessions of the United States, but does 
got include the Philippine Islands or the Canal Zone. 

(h) “Common carrier” or “carrier” means any person engaged as a 
wmmon carrier for hire, in interstate or foreign communication by wire 
w radio or in interstate or foreign radio transmission of energy, except 
ghere reference 18 made to common carriers not subject to this Act; but a 

non engaged in radio broadcasting shall not, insofar as such person 
inno engaged, be deemed a common carrier. ; “— 

(i) “Person” includes an indiridual, partnership, association, 
joint-stock company, trust, or corporation, == 

(j) “Corporation” includes any corporation, joint-stock company, or 


qsocration. — . : ’ , 

(k) “Radio station” or ‘‘station’. means a station equipped to 
mgage in radio communication or radvo transmission of energy. 

(l) “Mobile station" means a radio-communication station capable 
of being moved and which ordinarily does move. . 

(m) “Land station” means a station, other than a mobile station, 
wed for radio communication with mobile stations. 

(n) “‘ Mobile service” means the radio-communication service carried 
on between mobile stations and land stations, and by mobile stations 
sommunicating among themselves. 

(0) “Broadcasting’’ means the dissemination of radio communica- 
tions intended to be received by the public, directly or by the interme- 
dary of relay stations. — 

(p) “Chain broadcasting” means simultaneous broadcasting of an 
identical program by two or more connected stations. 

(9) ‘Amateur station” means a radio station operated by a duly 
dihavised person interested in radio technique solely with a personal aim 
and without pecuniary interest. 

(r) “ Telephone exchange service” means service within a telephone 
achange, or within a connected system of telephone exchanges within the 
same exchange area operated to furnish to subscribers intercommunicating 
urvice of the character ordinarily furnished by a single exchange, and 
which is covered by the exchange service charge. 

(s) “Telephone toll service” means telephone service between stations 


| indifferent exchange areas for which there is made a separate charge not 


included in contracts with subscribers for exchange service. 


pe 


(t) “State commission”’ means the commission, board, or official 
(by whatever name designated) which under the laws of any State has 
ngulatory jurisdiction with respect to intrastate operations of carriers. 

(u) “Connecting carrier” means a carrier described in clause (2) of 
uction 2 (b). 

(0) “State” includes the District of Columbia and the Territories and 


| possessions. 


PROVISIONS RELATING TO THE COMMISSION 


Sec. 4. (a) The Federal Cummunications Commission (in this Act 
referred to as the ‘‘ Commission’’) shall be composed of seven commission- 
rsappointed by the President, by and with the adrice and consent of the 
Senate, one of whom the President shall designate as chairman. 
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(b) Each member of the Commission shall be a citizen of the Unity 
States. No member of the Commission or person in its em shall by 
financially interested 1n the manufacture or sale of radio apparatus op of 
apparatus for wire or radio communication; in communication by 
or radio or in radio tranemission of energy; in any company furnishing 
services or such apparatua to any company engaged in communication 
by wire or radio or to any company manufacturing or selling apparaty 
used for communication by wire or radio; or in any company ownj 
ttocks, bonds, or other securities of any such company; nor be in th 
employ of or hold any official relation to any person subject to any of th 
provisions of this Act, nor own stocks, bonds, or other securities 0 any 
corporation subject to any of the provisions of thie Act. Such commis. 
sioners shall not engage in any other business, vocation, or em 
Not more than four commissioners shall be members of the same political 
rty. 
a The commissioners first appointed under this Act shall continy 
in office for the terms of one, two, three, four, five, siz, and seven years 
respectively, from the date of the taking effect of this Act, the term of 
each to be designated by the President, but their successors snall beg 
pointed for terms of seven years; except that any person chosen to fill q 
vacancy shall be be tate only for the unexpired term of the commissioner 
whom he succeeds. No vacancy in the Commission shall impair th 
right of the remaining commissvoners to erercise all the powers of the 
Commission. 

(d) Each commissioner shall recewe an annual salary of $10,000, 
payable in monthly installments. 

(e) The principal office of the Commission shall be in the District of 
Columbia, where tte general sessions shall be held; but whenever the con 
renience of the public or of the parties may be promoted or delay or 
expense prevented thereby, the Commission may hold special session 
in any part of the Uniled States. 

(f) Without regard to the ciril-service laws or the Classification Ad 
of 1923, as amended, (1) the Commission may appoint and prescribe 
the duties and fiz the salaries of a secretary a Seatindey each division, 
a chief engineer and not more than three assistants, a general counsel and 
not more than three assistants, and temporary counsel designated by the 
Commission for the performance of special sermices, and (2) each com- 
missioner may appoint and prescribe the duties of a secretary at an 
annual salary not to erceed $4,000 per annum. The general counsel 
and the chief engineer shall each receive an annual salary of not to exceed 
$9,000; the secretary shall receive an annual salary of not to exceed 
$7,500; the director of each division shall receire an annual salary of 
not to erceed $7,600; and no assistant shall receive an annual salary in 
excess of $7,500. The Commission shall have authority, subject to the 
provisions of the ciril-serrice laws and the Classification Act of 1923, as 
amended, to appoint such other officers, engineers, inspectors, attorneys, 
eruminers, and other employees as are necessary in the execution of we 
functions. 

(g) The Commission may make such expenditures (including erpen- 
ditures for rent and personal services at the seat of gorernment and else- 
where, for office supplies, law books, periodicals, and books of reference, 
and for printing and binding) as may be necessary for the execution of 
the functions vested in the Gomiticslon and as from time to time may 
be appropriated for by Congress. All erpenditures of the Commission, 
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aduding all necessary expenses Jor transportation incurred by the com- 
qunionere OF by ther em ees, under their orders, in making any 
i pon ofncial business in any other places than in 
ngton, shall be allowed and paid on the pes of 
yamvicod vouchers therefor approved by the chairman of the Commission 
by euch other me or officer thereof as may be designated by the 


Commission or that pu 
(h) Four ee q the Commission shall constitute a m 
thereof. The Commission shall have an official seal which shall be 


‘ 
rs 


jadicrall noticed. — 
(i The Commission may perform any and all acts, make such rules 
ad regulations, and issue such arders, not inconsistent with this Act, 
y may be necessary in the execution of its functions. 

i) The Commission may conduct us proceedings in such manner as 

Il best conduce to the proper dispatch of business and to the ends of 
uatice. No Commissioner shall participate in any hearing or proceed- 

in which he has a pecuniary interest. Any party may appear before 
Commission and Siar un person or by attorney. Erery rote and 
geil act of the Commission Ul be entered of record, and us pro- 

be public u the request of any party interested. The 
Commission 18 authorized to withhold publication of records or pro- 
madings containing secret information affecting the national defense. — 
) The Commission shall make an annual report to Congress, copies 
which shall be distributed as are other reports transmitted to Congress. 
Cs report shall contain such information and data collected by the 
Commission as may be considered of value in the determination of 
questions connected with the neers of interstate and foreign wire and 
radio communication and radio transmission of energy, together with 
eh recommendations as to additional legislation relating thereto as the 
Commission may deem necessary: Prorided, That the Commission shall 
make a special report not later than February 1, 1935, recommending 
weh amendments to this Act as it deems desirable in the public interest. 

(}) All reports of inrestigations made by the Commission shall be 
mlered of record, and a topy thereof shall be furnished to the party who 
my hare complained, and to any common carrier or licensee that may 
hare been complained of. 

(m) The Commission shall provide for the publication of its reports 
and decisions in such form and manner as may be best adapted for public 
information and use, and such authorized pubhicettons shall be competent 
eidence of the reports and decisions of the Commission therein contained 
inall courts of the United States and of the sereral States without any 


Ez 


i 


( ae pro or authentication thereof 
(n) Ra 


Rates of compensation of persons appointed under this section shall 
Wsubject to the reduction applicable to officers and employees of the Federal 
Government generally. 


DIVISIONS OF THE COMMISSION 


Sec. 5. (a) The Commission is hereby authorized by its order to diride 
the members thereof intu nut more than three divisions, each to consist of 
not less than three members. Any cummissioner may be assigned tu 
and may serve upon such division or dirisiuns as the Commission may 
direct, and each division shall choose its own chairman. In case of a 
Weancy in any division, or of absence ur inability to serve thereon of 
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any commissioner thereto assigned, the chairman of the Commision 
any commissioner designated by th for that purpose may temporarily 
serve on said division until the Commission shall otherwise order. 

(6) The Commission may by order direct that any of its work, busines 
or functions arising under this Act, or under any other Act of Congrey 
or in a of any matter which has been or may be referred to the Com, 
mission by Congress or by either branch thereof, be assigned or referry 
to any of said divisions for action thereon, and may by order at any tin, 
amend, modify, supplement, or rescind any such direction. All such 
orders shall take effect forthwith and remain in effect until otherwiy 
ordered by the Commission. © 


(c) In conformity with and subject to the order or orders of the Com. | 


mission in the premises, each division so constituted shall have power ang 
authority by a majority thereof to hear and determine, order, certify, re. 
port, or otherwise act as to any of said work, business, or functions x 
assigned or referred to it for action by the Commission, and in respec 


thereof the dirision shall hare all the jurisdiction and powers now or then | 


conferred by law upon the Commission, and be subject to the same duties 
and obligations. Any order, decision, or report made or other action 
taken by any of said divisions in respect of any matters so assigned of 
referred to ut shall have the same force and effect, and may be made, 
evidenced, and enforced in the same manner as if made, or taken by th 
Commission, subject to rehearing by the Commission as provided in sec. 
tion 405 of this Act for rehearing cases decided by the Commission. The 
secretary and seal yf the Commission shall be the secretary and seal of 
each dirision thereof. 

(d) Nothing in this section contained, or done pursuant thereto, shall 
be deemed to direst the Commission of any of its powers. 

(e) The Commission 13 hereby authorized by its order to assign or 
refer any portion of its work, business, or functions arising under this 
or any other Act of Congress or referred to it by Congress, or either branch 
thereof, to an individual commissioner, or to a board composed of an 
employee or employees of the Commission, to be designated by such order, 
for action thereon, and by its order at any time to amend, modify, supple 
ment, or rescind any such assignment or reference: Provided, however, 
That this authority shall not extend to investigations instituted upon the 
Commission's own motion or, without the consent of the parties thereto, 
to contested proceedings inrolring the taking of testimony at public hear- 
ings, or to investigations specifically required by this Act. All such 
orders shall take effect forthwith and remain in effect until otherwise 
ordered by the Commismon. In case of the absence or inability for any 
other reason to act of any such individual commissioner or employee 
designated to serve upon any such board, the chairman of the Commission 
may designate another commissioner or employee, us the case may be, 
to serve temporarily until the Commission shall otherwise order. In 
conformity uith and subject to the order or orders of the Commission in 
the premises, any such individual commissioner, or board acting by a 
majority thereof, shall have power and authority to hear and determane, 
order, certify, report, or otherwise act as to any of said work, business, or 
Junctions so assigned or referred to him or it for action by the Commission 
and in respect docnel shall have all the jurisdiction and powers now or 
then conferred by law upon the Commission and be subject to the same 
duties and obligations. Any order, decision, or report made or other 


action taken by any such individual commissioner or board in respect of 
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any matters 80 assigned or referred shall have the same force and effect, 
and may be made, evidenced, and enforced in the same manner as 1f m 
taken by the Commission. Any party affected by any order, decision, 
wrreport of any such individual commissioner or board may file a petition 
for reheart the Commission or a division thereof and every such 

iti shall be passed upon by the Commission or a division thereof. 
Any action by a dimsion upon such a petition shall itself be subject to 
whearing by the Commission, as provided in section 406 of this Act and 
ig subsection (c). The Commission may make and amend rules for the 
snduct of proceedings before such individual commissioner or board and 
or the rehearing of such action before a division of the Commission or the 
Commission. The secretary and seal of the Commission shall be the 
yeretary and seal of such individual commissioner or board. 


Titre II—Common CARRIERS 
SERVICE AND CHARGES 


Sscrion 201. (a) It shall be the duty of every common carrier engaged 
in interstate or foreign communication by wire or radio to furnish such 
sommunication service upon reasonable request therefor; and, in accord- 
ance with the orders of the Commission, in cases where the Commission, 
afer opportunity for hearing, finds such action necessary or desirable in 
pul interest, to establish physical connections with other carriers, to 
glablish through routes and charges applicable thereto and the divisions 
of such charges, and to establish and provide facilities and regulations 
or operating such through routes. 

(b) All charges, practices, classifications, and regulations for and in 
eonnection with such communication service, shall be just and reasonable, 
ond any such charge, practice, classification, or re tion that is unjust 
ow unreasonable 18 hereby declured to be unlawful: Provided, That 
communications by wire or radio subject to this Act may be classified into 
day, night, repeated, unrepeated, letter, commercial, press, Government, 
and such other classes as the Commission may decide to be just and 
nasonable, and = charges may be made for the different classes of 
communications: Provided further, That nothing in this Act or in any 
uher provision of law shall be construed to prevent a common carrier 

ject to this Act from entering into or operating under any contract 
with any common carrier not subject to this Act, ho the exchange of their 
urrices, if the Commission ia of the opinion that such contract is not 


} contrary to the public interest. 


DISCRIMINATION AND PREFERENCES 


Szc. 202. (a) It shall be unlawful for any common carrier to make 
tny unjust or unreasonable discrimination in charges, practices, classifi- 
tahons, regulations, facilities, or services for or in connection with like 
communication serrice, directly or indirectly, by any means or device, 
to make or give any undue or unreasonable preference or advantage 
any particular person, class of persons, or locality, or to subject any 
parieular person, class of persons, or locality to any undue or unrea- 
sonable we or disadrantage. 

(b) Charges or services, whenever referred to in this Act, include 

ges Jor, or serrices in connection with, the use of wires in chain 
loadeasting or incidental to radio communication of any kind. 


———$—$—$— 
















































(c) Any carrier who knowingly violates the provisions of this sectin, 
shall forfeit to the United States the sum of $500 for each such offen 
and £25 for each and every day of the continuance of such offense. 


SCHEDULES OF CHARGES 


Szc. 203. (a) Every common carrier, except connecting carriers, shal] 
within such reasonable time as the Commission shall designate, file with ite re 
the Commission and print and keep open for public inspection scheduly ( 1 


: ; : ; 
showing all charges for tteelf and its connecting carrers Sor interstay thr 
i forewgn wire or radi communication between the different points om 


and 
us own system, and between points on tts own system and points on th, ond afte 
system of its connecting carriers or points on the system of any othe ee 
carrier subject to this Act when a through route has been established fet 
whether such charges are joint or separate, and showing the classification, wihin 
practices, and regulations affecting such charges. Such schedules shall daarific 
contain such other information, and be printed in such form, and be order 
posted and kept open for public inspection in such places, as the Com. all 
; m ( gall an 
mission may by regulation require, and each such schedule shall ging who 
notice of its effective date; and such common carrier shall Furnish such ee 
schedules to each of tts connecting carriers, and such connecting carrien waning 
shall keep such schedules open jor inspection in such public places a yah 
the Commission may require "ot 
(6) Nochange shall be made in the charges, classifications, regulation 
or practices which have been so filed and published except after thirty )\ ™. = 
days’ notice to the Commission and to the public, which shall be published oe 
in such form and contain such information as the Commission ma by - 
regulations prescribe; but the Commission may, in vs discretion an for fere 
good cause shown, modify the requirements made by or under authori re ' 
of this section in particular instances or by a general order applicabl oer 
to special circumstances or conditions. —_— —L omaer 
(c) No carrier, unless otherwise prorided by or under authority of this 
wict, shall engage or participate in such communication unless schedules Szc 
hare been filed and published tn accordance with the provisions of this | mpl 
dict and with the regulations made thereunder; and no carrier shall \ Comm 
1) charge, demand, collect, or receive a greater or less or different com- | al a 
pensal on Jor such communicaiion, or for any service in connection are 
therewuh, between the points named in any such schedule than the | (omn 
charges specified in the schedule then in effect, or (2) refund or remit by | ghat' 
any means or derice any portion of the charges 8o specified, or (3) extend wr ma 


’ 


fo any rson any pritileges or facilities in auch communication, or } andt 
employ or ¢ ce any classifications, regulations, or practices affecting | reaso’ 
such charges, except as apecified wn such schedule. or ca 
he Commission may reject and refuse to file any schedule entered Com? 
for filing which does not promde and give lawful notice of its effective publi 
date. <Any schedule so rejected by the Commission shall be void and us rin 
use shall be unlawful the c 
(e) din case of failure or refusal on the part of any carrer to comply and | 
with the prorisions of this section or of any regulation or order made by (b 
the Commission thereunder, such carrier shall forfeit to the Lnited States an 
the sum of $500 for each such offense, and $26 fur each and every day of il 
hae continuance vf &uch offense hon 
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BEARING AS TO LAWFULNESS OF NEW CHARGES; SUSPENSION 


Szo. 204. Whenever there is filed with the Commission any new 
darge, classification, regulation, or practice, the Commission may either 
spon complaint or upon us own inisiative without complaint, upon 

notice, enter upon a hearing concerning the lawfulness thereof; 
ing euch hearing and the decision thereon the Commission, upon 
ddisering to the carrier or carriers affected thereby a statement in writin 
de reasons for such suspension, may suspend the operation of such 
, classification, regulation, on rere but not for a longer period 
fan three months beyond the time when it would otherwise go into effect; 
ed after full hearing the Commission may make such order with reference 
ereto as would be proper in a proceeding initiated after it had become 
fective. If the proceeding has not been concluded and an order made 
gihin the wie lod of the suspension, the proposed change of charge, 
dassification, regulation, or practice shall go into effect at the end of such 
iod; bud in case of a proposed increased charge, the Commission may 
order require the interested carrier or carriers to keep accurate account 
gall amounts received by reason of such increase, specifying by whom and 

im whose behalf such amounts are paid, and upon completion of the 
leering and decision may by further order require the interested carrier 
wearriers to refund, with interest, to the persons in whose behalf such 
qnounts were paid, such portion of such increased charges as by ws 
decision shall be found not justified. At any hearing inrolving a charge 
igreased, or sought to be increased, after the organization of the Com- 
gission, the burden of proof to show that the increased charge, or proposed 
iscreased charge, is just and reasonable shall be upon the carrier, and 
te Commission shall give to the hearing and decision of such questions 
preference over all other questions pending before it and decide the same 
uw speedily as possible. 


(COMMISSION AUTHORIZED TO PRESCRIBE JUST AND REASONABLE CHARGES 


Sec. 205. (a) Whenerer, after full opportunity for hearing, upon a 
wmplaint or under an order for investigation and hearing made by the 
Commission on us own iniialice, the Commission shall be of opinion 
tat any charge, classification, .regulation, or practice of any carrer or 
arriers is or will be in riolation of any of the provisions of this Act, the 
Commission is authorized and empowered to determine and prescribe 
what will be the just and reasonable charge or the marimum or minimum, 
#mazimum and minimum, charge or charges to be thereafter observed, 
ind what classification, regulation, or practice is or will be just, fair, and 
nasonable, to be thereafter followed, and to make an order that the carrier 
wcarriers shall cease and desist from such miolation to the ertent that the 
Commission finds that the same does or will exist, and shall not thereafter 
wblish, demand, or collect any charge other than the charge so preacribed, 
win excess of the marimum or less than the minimum so prescribed, as 
the case may be, and shall adopt the classification and shall conform to 
ind obserre the regulation or practice so prescribed 

(6) iny carrier, any officer, representative, or agent of a carrier, or 
ay receiver, trustee, lessee, or agent of either of them, who knowingly 
fads or neglects to obey any order made under the prorisions of this sec- 
hon shall forfeit to the United States the sum of $1,000 for euch offense. 
Every distinct riolation shall be a separate offense, and in case of con- 
|linuing riolation each day shall be deemed a separate offense. 


} 
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LIABILITY OF CABRIERS FOR DAMAGES 


Src. 206. In case any common carrier shall do, or cause or perm; 
to be done, any act, matter, or thing in this Act prohibited or declared ty 
be unlawful, or shall omit to do any act, matter, or thing in this Ae re 
quired to be done, such common carrier shall be liable to the person 
persons injured thereby for the full amount of damages sustained in con. 
sequence of any such riolation of the provisions of this Act, together with 
a reasonable counsel or attorney’s fee, to be by the court in ere 
case of recorery, which attorneys’s fee 8 be taxed and collected q 
part of the costs in the case. 


RECOVERY OF DAMAGES 


Sec. 207. Any person claiming to be damaged by any common carrier 
subject to the prorisions of this Act may dha make complaint to the 
Commission as hereinafter provided for, or may bring suit for the re 

of the damages for which such common carrier may be liable under the 
provisions of this Act, in any district court of the United States of com. 
petent jurisdiction; but such person shall not have the right to pursue both 
such remedies. 


COMPLAINTS TO THE COMMISSION 


Sec. 208. Any person, any body politic or municipal organization, 
or State commission, complaining of anything done or omitted to be done 
by any common carrier subject to this Act, in contrarention of the pro- 
msions re may apply to said Commission by petition which shall 
briefly state the facts, whereupon a statement of the complaint thus made 
shall ar ed by the Commission to such common carrier, who shall 
be called upon to satisfy the complaint or to answer the same in writi 
within a reasonable time to be specified by the Commission. If sue 
common carrier within the time specified shall make reparation for the 
injury alleged to have been sana the common carrier shall be relieved 
of liability to the complainant only for the particular violation of law thus 
complained of. If such carrier or carriers shall not satisfy the complaint 
within the time specified or there shall appear to be any reasonable 
ground for investigating said complaint, it shall be the duty of the Com- 
mission to inrestigate the matters complained of in such manner and by 
such means as it shall deem proper. No eomplaint shall at any time 


be dismissed because of the absence of direct damage to the complainant, 


<4 
ORDERS FOR PAYMENT OF MONEY 


Sec. 209. If, after hearing on & complaint, the Commission shall 
determine that any party complainant is entitled to an award of damages 
under the provisions of this Act, the Commission shall make an order 
directing the carrier to pay to the complainant the eum to which he 
entitled on or before a day named. 


FRANKS AND PASSES 


Sec. 210. Nothing in this Act or in any other provision of law shall 
be construed to prohibit common carriers from issuing or giving franks 
to, or exchanging franks with each other for the use of, their officers, agents, 
employees, and 


ir families, or, subject to such rules as the Commission 
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escribe, from issuing, giving, or ing franks and passes to 
a th other common vane not subject to the provisions of this Act, 
for the use of their officers, agents, employees, and their families. The 
term “employees”, as used in this section, shall include furloughed, 
ioned, and superannuated employees. 


COPIES OF CONTRACTS TO BE FILED 


Sec. 211. (a) Every carrier subject to this Act shall file with the Com- 
mission copies of all contracts, agreements, or arrangements with other 
carriers, or with common carriers not subject to the provisions of thie Act, 
in relation to any traffic affected by the provisions of this Act to which i 
may bea party. 

(6) The Commission shall have authority to require the filing of any 
olher contracts of any carrier, and shall also have authority to exempt any 
carrier from submitting copies of such minor contracts as the Commission 
may determine. 


‘ INTERLOCKING DIRECTORATES—OFFICIALS DEALING IN SECURITIES 


Sgc. 212. After sixty days from the enactment of this Act i shall be 
unlauful for any person to hold the position of officer or director of more 
than one carrier subject to this Act, unless such holding shall have been 
authorized by order of the Commission, upon due showing in form and 
manner prescribed by the Commission, that neither public nor prirate 
interests will be adversely affected thereby. After this section takes effect 
it shall be unlauful for any officer or director of any such carrier to 
recewe for his own benefit, directly or indirectly, any money or thing of 
value in respect of ne. hypothecation, or sale of any securities 
issued or to be issued by such carrer, or to share in any of the proceeds 
thereof, or to participate in the making or paying of any diridends of 
such carrier from any funds properly included in capital account. 


VALUATION OF CARRIER PROPERTY 


Sec. 218. (a) The Commission may from time to time, as may be 

necessary for the proper administration of this Act, and after opportunity 
for hearing, make a valuation of all or of any part of the property owned 
or used by any carrier subject to this Act, as of such date as the Commis- 
sion may fiz. 
(b) The Commission may at any time require any such carrier to file 
with the Commission an inrentory of all or of an rt of the property 
owned or used by said carrier, which inrentory 8 show the unis of 
said property classified in such detail, and in such manner, as the Com- 
mission 8 direct, and shall show the estimated cost of reproduction 
new of said units, and their reproduction cost new less depreciation, as of 
tuch date as the Commission may direct; and such carrier shall file such 
inrentory within such reasonable time as the Commission by order shall 
require. 

(¢) The Commission may at any time require any such carrier to 
file with the Commission a statement showing the original cost at the 
time of dedication to the public use of all or of any part of the property 
owned or used by said carrier. For the showing of such original cost 


said property shall be classified, and the original cost shall be defined, in 








euch manner as the Commission 
cost cannot be determined from account Portion 
of the property for which such cost cannot reported 
to the Commission; and, if the Commission shall 90 direct, the origing 
cost thereof shall be estimated in euch manner ae the Co 
prescribe. If the carrier owning the property at the time such wha 
cost is reported shall have paid more or less than the original coat ty 
acquire the same, the amount of such cost of acquisition, and any facy 
which the Commission may require in connection therewith, shall ly 
reported unth such original cost. The report made by a carrier unde 
this paragraph dull he the source or sources from which the origingl 
cost reported was obtained, and such other information as to the manne 
in which the report was prepared, as the Commission shall require. 
(d) Nothing ehall be included in the original cost reported for th 
property of any carner under ph (c) of thr 
by the United States o 


of any easement, license, or franchise grante 
by any State or political subdivision thereof, beyond the reasonable 
expense lawfully incurred in obtaining such easement, license, 


. . 


necéssa 
or franchise from the public authority aforesaid, which expense shall be 
reported separately from all other costs in such detail as the Commis. 
sion may require; and nothing shall be included in any valuation of 
the property of any carrier made by the Commission on account of any 
such easement, license, or franchise, beyond such reasonable necessary 
erpense lawfully incurred as aforesaid 

(e) The Commission shall keep itself informed of all new construction, 
ertensions; improrements, retirements, or other changes in the condition, 
quantity, use, and classification of the of common carriers, and 
of the cost of all additions and betterments thereto and of all changes in 
the inrestment therein, and may keep ttself informed of current change 
in costs and ralues of carrier properties. 

(f) For the purpose of enabling the Commission to make a raluation 

of the property of any queh carrier, or to find the original cost of 

such property, or to find any other facts concerning the same which are 
required for use by the Commission, uf shall be the duty of each such 
carrier to furnish to the Commission, within such reasonable time as the 
Commission may order, any information with respect thereto which the 
Commission may by order require, including copies of maps, contracts, 
reports of engineers, and other data, records, and papers, and to grant 
to all agents of the Commission free access to its property and is accounle, 
records, and memoranda whenerer and wherever requested by any such 
duly authorized agent, and to cooperate with and aid the Commission in 
the work of mak ng any such raluation or finding in such manner and 
to such ertent as the Commission may require and direct, and all rules 
and regulations made by the Commission for the purpose of administer- 
ing this section shall hare the full foree and effect of law. Unless other- 
wise ordered by the Commission, with the reasons therefor, the records 
and data of the Commission shall be open to the inspection and eramina- 
tion of the public. The Commission, in making any such raluation, 
to adopt any method of valuation which shall be lawful. 
(g) Notuithstand: 4 any provision of this Act the Interstate Com- 
merce Commission, if requested to do so by the Commission, shall com- 
plete, at the eurliest practicuble date, such valuations of properties of 
curriers subject to this Act as are now in progress, and shall thereafter 
tranzfer to the Commission the records relating thereto, 
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) Nothing in thie section shall impaw er diminwh the powers 
ay See commission 


BITENSION OF LINES 


Ssc. $14. (a) No carrier shall undertake the construction of a new 
line or of an extension pope Fp line, or shall acquire or operate any line, 
or extension sop per aye hee in transmission over or oy 7 8 of 
rch additional or extended line, unless and until there shall first have 
been obtained from the Commission a certificate that the present or future 

convenience and necessity 1 quire or will r require the constructio 
or operation, or con struction and peration, of such additional 
line: Provided, That no such certificate shall be required unde 
thie section for the construct on, acquisition, operation, or eztensior 
(1) @ line within a single State unless said line constitutes part 
ne, (2) local, bra nch,, or te minal lines ne ec in le 
miles in length, or (3) any lines acquired under section 221 A 
ded forther, i That the Commission may, upon appropr eques 
being made, authorize tem porary or emergency servi or 
menting of exueting pay wiihoul regard to the prov 
section, 
(b) Upon re ceiph of an appli Casion Jo ny such certif é tie 
mission shall cause notice th ereof to be given to and a copy filed with 
Governor of each State in which such additional or e: 
jo oe be constructed or operat ed, with the right to be he 
nided with résy peck to the hearing oj 0 ’ uplaind nd the 
such published notice as it shall determine 


(@) The Commission shall have power to issue suci 
prayed for, or to refuse to issue it, or to issue it for a ; port 
fo line, or extension coor described in the application, or for the 


exercise only of such right or privileg 
weuance of the certificate such terms ¢ na ndu 
the 1c convenience and 1 sauy y require if ssuance 
such certificate, and not before, the carrer may, withow securing approral 
dher than such certificate, comply with the terms and conditions contained 


is or attached to the issuance of euch ce tificate and j rd unth t 
onstruction, acquisition, oper ation, or extension ¢ d thereby iny 
construction, acquisition, operation, or extension contrary to the pro 

I 7 : ? 


sions of this section may be enjoined by ny court of competent 
diction at the aut of the Un le 1 otates, the ( MMi ioTl [ Ss le con 
mission, mere, State affected or any party in interest 
(dq) The Commisswn may, fter full opportunity for hearing, in a 
proceeding upon comp laint or us own initialive thout comt1 nt 
authorize or re in by order « carrier, party ¢t ' 
provide itself with adequate | facilities for performing its service 
common carrier and t rtend its line; but no such authorization or order 
thall be made unless the Commission finds, as to euch extension, that it 
emeenehy required % in the inter est of publi ic convenrence and necessity, 
or as to such extension or facilities that the erpense inrolved therein wil 
not impair the ability of the carrier to pe er] rm its duty to the public iny 
carrier which refuses Or Ne glecta to com] ly wr ith any « rder the Commis 
non made in pursuance of this ragraph sh hall forfeit to the United 
States $100 for each day durin gw hich “such refusal or neglect continues 
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TRANSACTIONS RELATING TO SERVICES, EQUIPMENT, AND 80 FPORTR 


Sec. 215. (a) The Commission shall examine into transactions 
entered into by any common carrier which relate to the furnishing o 
equipment, supplies, research, services, finances, credit, or personnel io 
such carrier and/or which may affect the charges made or to be made 
and/or the services rendered or to be rendered by such carrier, in wire op 
radio communication subject to this Act, and shall report to the Congress 
whether any such transactions have affected or are likely to affect adversely 
the ability of the carrier to render adequate service to the public, or may 
result in any undue or unreasonable increase in charges or in the main. 
tenance of undue or unreasonable charges for such service; and in order 
to fully eramine into such transactions the Commission shall have access 
to and the right of inspection and eramination of all accounts, records, 
and memoranda, including all documents, papers, and correspondence 
now or hereafter existing, or persons furnishing such equipment, supplies 
research, services, finances, credit, or personnel. The Commission shall 
include in its report its recommendations for necessury legislation in 
connection with such transactions, and shall report specifically whether 
in its opinion legislation should be enacted (1) authorizing the Commie. 
sion to declare any such transactions void or to permit such transactions to 
be carried out siiied to such modification of their terms and conditivns 
as the Commission shall deem desirable in the public interest; and/or 
(2) subjecting such transactions to the approral of the Commission where 
the person furnishing or seeking to furnish the equipment, supplies, 
research, services, finances, credu, or personnel is a person directly or 
indirectly controlling or controlled by, or under direct or indirect common 
control with, such carrier; and/or (8) authorizing the Coramission to 
require that all or any transactions of carriers involving the furnishing 
of equipment, supplies, research, services, finances, credit, or personnel 
tu such carrier be upon competitive bids on such terms and conditions 
and subject to such regulations as shall prescribe as necessary in the 
public interest. 

(6) The Commission shall investigate the methods by which and th 
extent to which wire telephone companies N hertuanlag” wire telegraph 
service and wire telegraph companies are furnishing wire telephone 
service, and shall report its findings to Congress, together with its recom- 
mendations as to whether additional legislation on this subject is desirable. 

(c) The Commission shall examine all contracts of common carriers 
subject to this sict which prerent the other party thereto from dealing with 
another common carrier subject to this Act, and shall report its findings 
to Congress, together with its recommendations as to whether additional 
legislation on this subject is desirable. 


APPLICATION OF ACT TO RECEIVERS AND TRUSTEES 


Sec. 216. The provisions of this Act shall apply to all receivers and 
operating trustees of carriers subject to this Act to the same ertent that il 
applies to carriers. 


LIABILITY OF CARRIER FOR ACTS AND OMISSIONS OF AGENTS 


Sec. 217. In construing and enforcing the provisions of this Act, the 
act, omission, or failure of any officer, agent, or other — acting for or 
employed by any common carrier or user, acting within the scope of his 
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employment, shall in every case be also deemed to be the act, omission, 
solailere of such carrier or user as well as that of the person. 


INQUIRIES INTO MANAGEMENT 


Sec. 218. The Commission may inquire into the management of the 
business of all carriers subject to this Act, and shall keep a informed - 
as to the manner and method in which the same 18 conducte and as to 
technical developments and improvements in wire and radio communica- 
tiun and radio transmission of energy to the end that the benefits of new 
inventions and developments may be made arailable to the people of the 
United States. The Commission may obtain from such carriers and 
from persons directly or neirvaty controlling or controlled by, or under 
direct or indirect common control with, such carriers full and complete 
information necessary to enable the Commission to perform the duties 
and carry out the objects for which ut was created. 


ANNUAL AND OTHER REPORTS 


Sec. 219. (a) The Commission is authorized to require annual 
reports under oath from all carriers subject to this Act, and from persons 
directly or indirectly controlling or controlled by, or under direct or 
indirect common control with, any such carrier, to prescribe the manner in 
which such reports shall be made, and to require from such persons 
specific answers to all questions upon which the Commission may need 
information. Such annual reports shall show in detail the amount of 
capital stock issued, the amount and privileges of each class of stock, the 
amounts paid therefor, and the manner os payment for the same; the 
dividends paid and the surplus fund, v any; the number of stockholders 
(and the names of the thirty largest holders of each class of stock and the 
amount held by each); the Fwnded and floating debts and the interest paid 
thereon; the cost and value of the carrier’s roperty, franchises, and equip- 
ments; the number of employees and the iia paid each class; the names 
of all officers and directors, and the amount of salary, bonus, and all other 
compensation paid to each; the amounts erpended for improvements each 
year, how expended, and the character of such improvements; the earnings 
and receipts from each branch of business and from all sources; t 
operating and other erpenses; the balances of profit and loss; and a 
complete exhibit of the financial operations of the carrier each year, includ- 
ing an annual balance sheet. Such reports shall also contain such 
information in relation to charges or regulations concerning charges, or 
agreements, arrangements, or contracts affecting the same, as the Com- 
mission may require. 

(b) Such reports shall be for such twelve months’ period as the Com- 
mission shall designate and shall be filed with the Commission at its 
ofice in Washington within three months after the close of the year for 
which the report is made, unless additional time is granted in any case 
by the Commission; and if any person subject to the prorisions of this 
section shall fail to make and ‘ile said annual reports within the time 
above specified, or within the time ertended by the Commission, for making 
and filing the same, or shall fail to make specific answer to any question 
authorized by the provisions of this section within thirty days from the 
time ut is lawfully required 20 to do, such person shall forfeit to the United 
Nates the sum of $100 for each and every day it shall continue to be in 
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default with respect thereto. The Commission may by general or special 
orders require any such carriers to file monthly reports of earnings and 
erpenses and to file periodical and/or sseaait reports concerning any 
matters with respect to which the Commission is authorized or required 
by law to act; and such periodical or special reports shall be under oath 
whenever the Commission 80 requires. If any such carrier shall fail to 
make and file any er or special report within the time fired 
by the Commission, it shall be subject to the forfeitures above provided. 


ACCOUNTS, RECORDS, AND MEMORANDA; DEPRECIATION CHARGES 


Szc. 220. (a2) The Commission may, in its discretion, prescribe the 
forms of any and all accounts, records, and memoranda to be kept by 
carriers subject to this Act, including the accounts, records, and memo 
randa of the movement of traffic, as well as of the receipts and expenditures 
of moneys. 

(6) The Commission shall, as soon as practicable, prescribe for such 
carriers the classes of property for which depreciation charges may be 
properly included eadis operating expenses, and the percentages of 
depreciation which shall be charged with respect to each of such classes 
of property, classifying the carriers as u may deem proper for this pur. 
pose. The Commission may, when tt deems necessary, modify th 
classes and percentages so prescribed. Such carriers shall not, after the 
Commission has ection the classes of property for which deprecia- 
tion charges may fe included, charge to operating erpenses any deprecia- 
tion charges on classes of property other than those prescribed by the 
Commission, or, after the Commission has prescribed percentages of 
depreciation, charge with respect to any class of property a percentage of 
depreciation other than that prescribed therefor by the Commission. No 
such carrier shall in any case include in any form under its operating 
or other erpenses any debevbiatine or other charge or expenditure in- 
cluded elsewhere as a depreciation charge or otherwise u ¥ us operat- 
ing or other expenses. 

(c) The Commission shall at all times have access to and the right of 
inapection and examination of all accounts, records, and memoranda, in- 
cluding all documents, papers, and correspondence now or hereafter erist- 
ing, and kept or required to be kept by such carriers, and the prorisions 
of this section respecting the preservation and destruction of books, papers, 
and documents shall apply thereto. The burden of proof to justify every 
accounting entry questioned by the Commission shall be on the person 
making, authorizing, or requiring such entry and the Commission may 
suspend a charge or credit pending submission of proof by such person. 
siny prorisian of law proh ibiting the disclosure of the contents of messages 
ur communications shall not be deemed to prohibit the disclosure of any 
matter in accordance with the provisions of this section. 

(d) In case of failure or refusal on t rt of any such carrer to 
keep such accounts, records, and memoranda on the books and in the 
manner prescribed by the Commission, or to submit such accounts, records, 

_memoranda, documents, papers, and correspondence as are kept to the 
inspection of the Commission or any of its authorized agents, such carrur 
shall forfeit to the United States the sum of $500 for each day of the 
continuance of each such offense. 

(e) Any person who shall willfully make any false entry in the ac- 
counts of any book of accounts or in any record or memoranda kept by 
any such carrier, or who shall willfully destroy, mutilate, alter, or by 
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eny other means or device aan any such account, record, or memo- 
ronda, or who shall willfully neglect or fail to make full, true, and cor- 
yet entries in such accounts, records, or memoranda of all facts and 
transactions appertaining to the business of the carrier, shall be deemed 

ity of a misdemeanor, and shall be subject, upon conviction, to a 

of not less than $1,000 nor more than $6,000 or imprisonment for 
aterm of not less than one year nor more than three years, or both such 
fine a imprisonment: Provided, That the Commission may in its dia- 
cretion tesue orders specifying such operating, accounting, or financial 

rs, records, books, blanks, or documents which may, after a reason- 

time, be destroyed, and prescribing the length of time such books, 
papers, or documents shall be preserved. 

(f) No member, officer, or employee of the Commission shall rw 
any fact or information which may come to his knowledge during t 
course g examination of books or other accounts, as hereinbefore 
provided, except insofar as he may be directed by the Commission or by 

court. 

, (g) After the Commission has prescribed the forms and manner of 
keeping of accounts, records, and memoranda to be kept by any person as 
herein provided, i shall be unlawful for such person to keep any other 
accounts, records, or memoranda than those 8o prescribed or such as may 
be approved by the Commission or to keep the accounts in any other man- 
ner than that prescribed or approved by the Commission. Notice of 
alterations by the Commission in the required manner or form of keeping 
accounts shall be given to such persons by the Commission at least siz 
months before the same are to take effect. 

(h) The Commission may classify carriers subject to this Act and 
prescribe different requirements under this section for different classes of 
carriers, and may, if it deems such action consistent with the publi 
interest, except the carriers of any particular clase or classes in any State 
from any of the requirements under this section in cases where such carriers 
are subject to State commission regulation with respect to matters to which 
this section relates. 

(i) The Commission, before prescribing any requirements as to 
accounts, records, or memoranda, shall notify each State commission 
having jurisdiction with respect to any carrer involred, and shall gire 
reasonable opportunity to each such commission to present us mews, and 
shall receive and consider such views and recommendations. 

Gj) The Commission shall inrestigate and report to Congress aa to the 
need for legislation to define further or harmonize the powers of the Com- 
mission and of State commissions with respect to matters to which this 
section relates. 


SPECIAL PROVISIONS RELATING TO TELEPHONE COMPANIES 


Szc. 221. (a) Upon application of one or more telephone companies 
for authority to consolidate their properties or a part thereof into a single 
company, or for authority for one or more such companies to acquire the 
whole or any part of the property of another telephone company or other 
telephone companies or the control thereof by the purchase of securities or 

ease or in any other like manner, when such consolidated company 
would be subject to this Act, the Commission shall fiz a time and place 
for a public hearing upon such application and shall thereupon give rea- 

' notice in writing to the rnor of each of the States in which 
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the physical property affected, or any part thereof, is situated, and to th, 
State commission having jurisdiction over telep companies, and to 
such other persons as it may deem advisable. After such public hearing 
if the Commission finds that the proposed consolidation, acquisition, of 
control will be of advantage to the persons to whom service 18 to be ren. 
dered and in the public interest, it shall certify to that effect; and there. 
upon any Act or Acts of Congress making the proposed transaction yn. 
lauful shall not apply. Nothing in this subsection shall be construed ag 
an any wise limuing or restricting the powers of the several States to 
control and regulate telephone companies. 

(6) Nothing in this Act shall be construed to apply, or to give the Com. 
mission jurisdiction, with respect to charges, deethesson, practices 
services, facilities, or regulations for or in connection with wire telephone 
exchange serrice, even though a portion of such exchange service constitutes 
interstate or foreign communication, in any case where such matters are 
ote regulation by a State commission or by local governmental 
authority. 

(c) For the purpose of administering this Act as to carriers engaged in 
wire telephone communication, the Commission may classify the property 
of any such carrier used for wire telephune communication, and ddertiin 
what property of said carrier shall be considered as used in interstate or 
foreign telephone toll service. Such classification shall be made after 
hearing, upon notice to the carrier, the State commission (ur the Governor, 
uf the State has no State commission) of any State in which the property 
of gala is located, and such other persons as the Commission may 
prescribe. 

(d) In making a valuation of the property of any wire telephone carrier 
the Commission, after making the classification authorized in this section, 
may in its discretion value only that part of the property of such carrier 
determined to be used in interstate or foreign telephone toll service. 


Tirte IIlIT—Sperciat Provisions Retarine ro Rapio 
LICENSE FOR RADIO COMMUNICATION OR TRANSMISSION OF ENERGY 


Sscrion 301. It isthe purpose of this Act, among other things, to main- 
tain the control of the United States over all the channels of interstate 
and foreign radio transmission; and to provide for the use of such 
channels, but not the ownership ig by persons for limited periods 
of time, under licenses granted by bere? aythority, and no such 
license shall be construed to create any right, beyond the terms, condi- 
tions, and periods of the license. No person shall wse or operate an 
apparatus for the transmission of energy or communications or signals 
by radio (a) from one place in any Terntory or possession of the United 
States or in the District of Columbia to another place in the same Terri- 
tory, possession, or District; or (6) from any State, Territory, or pos- 
session of the United States, or from the Dhstrict of Columbia to any 
other State, Territory, or possession of the United States; or (c) from 
any place in any State, Territory, or possession of the United States, 
or in the District of Columbia, to any place in any foreign country or 
to any vessel; or (d) within any State when the effects of such use extend 
beyond the borders of said State, or when interference rs caused by such 
use or operation with the transmission of such energy, communications, 
or signals from within said State to any place beyond its borders, 
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any place beyond us borders to any place within said State, or 

with the transmission or reception of such energy, communications, or 

signals from and/or to places beyond the borders of said State; or (e) 

upon any vessel or aircraft of the United States; or (f) upon any other 

mobile stations within the jurisdiction of the United States, except 

and in accordance with this Act and with a license in that behalf 
granted under the provisions of this Act. 


ZONES 


Src. $02. (a) For the a oy of this title the United States is divided 
into five zones, as follows: Jirst zone shall embrace the States o 
Maine, New Hampshire, Vermont, Massachusetts, Connecticut, R 
Island, New York, New Jersey, Delaware, Maryland, and the District 
of Columbia; the second zone shall embrace the ‘States of Pennsylvania, 

irginia, West Virginia, Ohio, Michigan, and Kentucky; the third zone 

embrace the es of North Carolina, South Carolina, Georgia, 

Florida, Alabama, Tennessee, Mississippi, Arkansas, isiana, 
Texas, and Oklahoma; the fourth zone shall embrace the States of Indiana, 
Illinois, Wisconsin, Minnesota, North Dakota, South Dakota, Iowa, 
Nebraska, Kansas, and Missouri; and the fifth zone shall embrace the 
States of Montana, Idaho, Wyoming, Colorado, New Mezico, Arizona, 
Utah, Nevada, Washington, Oregon, and California. 

(b) The Virgin Islands, Puerto Rico, Alaska, Guam, American 
Samoa, and the Territory of Hawaii are expressly excluded from the zones 
herein established. 


GENERAL POWERS OF COMMISSION 


Sze. 808. Except as otherwise provided in this Act, the Commission 
from time to time, as public convenience, interest, or necessity requires, 
shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered by each class of 
licensed stations and each station within any class; 

(c) Assign bands of frequencies to the various classes of stations, and 
assign frequencies for each individual station and determine the power 
which each station shall use and the time during which it may operate; 

(d) Determine the location of classes y stations or individual stations; 

(e) Regulate the kind of apparatus to be used with respect to its external 
tfects and the purity and sharpness of the emissions from each station 
and from the apparatus therein; 

({) Make such regulations not inconsistent with law as it may deem 
necessary to prevent interference between stations and to carry out the 
provisions of this Act: Provided, however, That changes in the fre- 
quencies, authorized power, or in the times of operation of any station, 
shall not be made wit the consent of the station licensee unless, after 
a public hearing, the Commission shall determine that such changes will 
promote public convenience or interest or will serve public necessity, or 
the provisions of this Act will be more fully complied with; 

(g) Study new uses for radio, provide for erperimental uses of fre- 
quencies, and generally encourage the larger and more effective use of 


' radio in the public interest; 


wl Have authority to establish areas or zones to be served by any 
ion; 
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(1) Have authority to make special regulations applicable to radig 
stations engaged in chain broadcasting; ' 

(j) Have authority to make general rules and regulations requiring 
stations to keep such records of programs, transmissions of energy, 
communications, or signals as 14 may deem desirable; 

(k) Have authority to exclude from the requirements of any regulations 
in whole or in part any radio station upon railroad rolling stock, op to 
modify such regulations in its discretion; 

(l) Have authority to prescribe the qualifications of station operators, 
to classify them according to the duties to be performed, to the forms of 
such licenses, and to issue them to such citizens of the United States ag 
the Commission oe qualified; 

(m) Havre authority to suspend the license of any operator for a period 
not exceeding two years upon proof sufficient to satisfy the Commission 
that the licensee (1) has violated any provision of any Act or treaty 
binding on the United States ‘which the Commission is authorized by 
thie Act to administer or any re von made by the Commission under 
any such Act or treaty; or (2) Jailed to carry out the lawful orders 
of the master of the vessel on which he is employed; or (3) has willfully 

amaged or permitted radio apparatus to be damaged; or (4) has trans. 
mitted superfluous radio communications or sig or radio communi- 
cations containing profane or obscene words or language; or (5) has 
willfully of maliciously interfered with any other radio communications 
or 81 : 

(n) Have authority to.inspect all transmitting apparatus to ascertain 
whether in construction and operation it conforms to the requirements 
of this Act, the rules and regulations of the Commission, and the license 
under which it 18 constructed or operated; 

(0) Have authority to designate call letters of all stations; 

(p) Have authority to cause to be published such call letters and such 
other announcements and data as in the judgment of the Commission 
may be required for the os operation of radio stations subject to the 
jurisdiction of the United States and for the proper enforcement of this 


ct; 

(q) Have authority to require the painting and/or illumination of 
radio towers if and when in us judgment such towers constitute, or there 
is a reasonable possibility that they may constitute, a menace to air 
narigation. 

WAIVER BY LICENSEE 


Sxc. 804. No station license shall be granted by the Commission 
until the applicant therefor shall have signed a waiver of any claim to 
the use Whe particular frequency or of the ether ae against the regulatoty 


ower of the United States because of the previous use of the same, whether 
y license or otherwise. 


GOVERNMENT-OWNED STATIONS 


Src. 305. (a) Radio stations belonging to and operated by the United 
States shall not be subject to the promimons of sections 301 and 303 of this 
Act. All such Government stations shall use such frequencies as shall 
be assigned to each or to each class by the President. All such stations, 
except stations on board naval and other Government vessels while at sea 
or beyond the limits of the continental United States, when transmitting 
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radio communication or signal other than a communication or signal 
re to Government business, shall conform to such rules and regula- 
: esigned to prevent i erence with other radio stations and the 
‘ahts of others as the Commission may prescribe. — staal 
(b) Radio stations on board vessels of the United States ree 
Bureau or the United States Shipping Board Merchant Fleet 
ion or the Inland and Coastwise Waterways Service shall be 
ect to the provisions of this tile. 
(c) All stations owned and operated by the United States, except mobile 
dations of the Army of the United States, and all other stations on land 
and sea, shall have special call letters designated by the Commission. 


FOREIGN SHIPS 


Szo. $06. Section $01 of this Act shall not apply to any person send- 
ing radio communications or eee on a foreign ship while the same 
is within the jurisdiction of the United States, but such communications 
or signals shall be transmuted only in accordance with such regulations 
designed to . interference as may be promulgated under the author- 


ity of this Act. 
ALLOCATION OF FACILITIES; TERM OF LICENSES 


Src. 3807. (a) The Commission, if public conrenience, interest, or 
necessity will be served thereby, subject to the limitations of this Act, 
shall grant to any applicant therefor a station license provided for by this 


this title are entitled to equality of radio broadcasting service, both of 
transmission and of reception, and in order to provide said equality the 
Commission shall as nearly as possible make and maintain an equal 
allocation of broadcasting licenses, of bands of frequency, of se of 
time for operation, and of station power, to each of said zones when and 
insofar as there are applications therefor; and shall make a fair and 
equuable allocation of licenses, frequencies, time for operation, and 
station power to each of the States and the District of Columbia, within 
each zone, according to population. The Commission shall carry into 
effect the equality of broadcasting service hereinbefore directed, whenever 
necessary or proper, by granting or refusing licenses or renewals of 
licenses, by changing periods of time for operation, and by increasing or 
decreasing station power, when applications are made for licenses or 
renewals of licenses: Provided, That if and when there 18 a lack of ap- 
plications from any zone for the proportionate share of licenses, fre- 
quencies, time of operation, or station power to which such zone is 
entitled, the Commission may issue licenses for the balance of the pro- 
portion not applied for from any zone, to applicants from other zones 
jor a temporary period of ninety days each, and shall specifically designate 
that said apportionment is only for said temporary period. Allocations 
shall be charged to the State or District wherein the studio of the station 
18 located and not where the transmitter is located: Provided further, 
That the Commission may also yrant applications for additional licenses 
for stations not exceeding one hundred watts of power if the Commission 
finds that such stations will serve the public convenience, interest, or 
necessity, and that their operation will not interfere with the fair and 


Act. 
(b) It is hereby declared that yap rai of all the zones established by 
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efficient radio service of stations licensed under the provisions of thi 
section. 

(c) The Commission shall study the proposal that Congress by s 
allocate fixed percentages of radio broadcasting facilities to ae 
types or kinds of non-profit radio programs or to persons identified with 
particular types or ki of non-profit activities, and shall report tp 
Congress, not later than February 1, 1935, its recommendations togethe 
with the reasons for the same. 

(d) No license granted for the operation of a broadcasting station shal] 
be for a longer term than three years and no license so granted for any 
other class of station shall be for a longer term than five years, and any 
license granted may be revoked as hereinafter provided. Upon the en 


cae of any license, upon application therefor, a renewal of such 


icense may be granted from time to time for a term of not to exceed three | 


years in the case of broadcasting licenses and not to exceed five years in 
the case of other licenses, but action of the Commission with reference 
to the granting of such application for the renewal of a license shall be 
limited to and governed by the same considerations and practice which 
affect the granting of original applications. 

(e) No renewal of an eristing station license shall be granted more 
than thirty days prior to the expiration of the original license. 


APPLICATIONS FOR LICENSES; CONDITIONS IN LICENSE FOR FOREION | 


COMMUNICATION 


Sxc. 808. (a) The Commission may grant licenses, renewal of li- 
censes, and modification of licenses only upon written application therefor 
received by it: Provided, however, That in cases of emergency found by 
the Commission, licenses, renewals of licenses, and modifications of h- 
censes, for stations on vessels or aircraft of the United States, may be 
issued under such conditions as the Commission may impose, without 
such formal application. Such licenses, howerer, shall in no case be for 
a longer term than three months: Provided further, That the Commission 
may issue by cable, telegraph, or radio a permit for the operation of a 
station on a vessel of the United States at sea, effective in lieu of a license 
until said ressel shall return to a port of the continental United States. 

(b) All such applications shall. set forth such facts as the Commission 
by regulation may prescribe as to the citizenship, character, and financial, 
technical, and other qualifications of the applicant to operate the station; 
the ownership and location of the proposed station and of the stations, if 
any, with which it is proposed to: communicate; the frequencies and the 
power desired to be used; the hours of the day or other periods of time 
during which it 1s proposed to operate the station; the purposes for which 
the station is to be used; and such other information as it may require. 
The Commission, at any time after the filing of such original application 
and during the term of any such license, may require from an applicant 
or licensee further written statements of fact to enable it to determine 
whether such original application should be granted or denied or such 
license revoked. Such application and/or such statement of fact shall be 
signed by the applicant and/or licensee under oath or affirmation. 

(c) The Commission in granting any license for a station intended or 
used for commercial communication between the United States or any 
Territory or possession, continental or insular, subject to the jurisdiction 
of the United States, and any foreign country, may impose any terma, 
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conditions, or restrictions authorized to be imposed with respect to sub- 
marine-cable licenses by section 2 of an Act entitled ‘‘An Act relating to 
the landing and the operation of submarine cables in the United States’’, 
approved May 24, 1921. 


HEARINGS ON APPLICATIONS FOR LICENSES; FORM OF LICENSES; CON- 
DITIONS ATTACHED TO LICENSES 


Sec. 309. (a) If upon examination of any application for a station 
cones of for the renewal or modification of a station license the Commis- 
sion shall determine that public interest, convenience, or necessity would 
he served by the granting thereof, rt shall authorize the wsuance, renewal, 
or modification thereof in accordance with said finding. In the event 
the Commission upon examination of any such application does not 
reach such decision with respect thereto, ut shall notify the applicant 
thereof, shall fix and give notice of a time and place for eos thereon, 
and shall afford such applicant an opportunity to be heard under such 
rules and regulations as uf may eee 

(b) Such station licenses as the Commission may grant shall be in 
such general form as it may prescribe, but each license shall contain, in 
addition to other provisions, a statement of the following conditions to 
which such license shall be subject: 

(1) The station license shall not vest in the licensee sap San to operate 
the station nor any right in the use of the frequencies designated in the 
license beyond the term thereof nor in any other manner than authorized 
therein. 

(2) Neither the license nor the right granted thereunder shall be 
assigned or otherwise transferred in riolation of this Act. 

(3) Every license issued under this Act shall be subject in terms to the 
right of use or control conferred by section 606 hereof. 


LIMITATION ON HOLDING AND TRANSFER OF LICENSES 


Szc. $10. (a) The station license required hereby shall not be granted 
to or held by— 

(1) Any alien or the representatire of any alien; 

(2) Any foreign gorernment or the representative thereof; 

(3) Any corporation organized under the laws of any foreign 
gorernment; 

(4) siny corporation of which any officer or director is an alien 
or of whsek more than one-fifth of the cagntal stock 1s owned of record 
or voted by aliens or their representatives or by a foreign government 
or representatire thereof, or ty any corporation organized under the 
laws of a foreign country; 

(5) Any corporation directly or indiféctly controlled by any other 
corporation of which any officer or move than one-fourth of the direc- 
tors are aliens, or of which more thafeone-fourth of the capital stock 
1s owned of record or voted, after June 1, 1935, by aliens, their repre- 
sentatives, or by a foreign gorernmenf or representative thereof, or 
by any corporation organized under the laws of a foreign country, 
uf the Commission finds that the = interest will be served by the 
refusal or the revocation of such license. 

Nothing in this subsection shall prevent the licensing of radio apparatus 
on board any vessel, aircraft, or other mobile station of the United Stat. 
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when the installation and use of such apparatus is required by Act yf | 
t 


Congress or any treaty to which the Untted States is a party. 

(6) The station license required hereby, the frequencies authorized ty 
be used by the licensee, and the rights therein granted shall not be trang. 
ferred, assigned, or in any manner either voluntarily or inroluntaril 
an of, or indirectly by transfer of control of any ¢ ration hold; 
such license, to any person, unless the Commission shall, after secur} 
full information, decide that said transfer is in the public ‘interest and 
shall give its consent in writing. : a 


REFUSAL OF LICENSES AND PERMITS IN CERTAIN CASES 


Src. 311. The Commission is hereby directed to refuse a station 
license and/or the permit hereinafter required for the construction of ¢ 
station to any person (or to any person directly or indirectly contr 
by such person) whose license has been revoked by a court under section 
$13, and is hereby authorized to refuse such station license and/or permit 
to any other person (or to any person directly or indirectly contr 
such person) which has been finally adjudged guilty by a Federal court 
of unlawfully monopolizing or attempting unlawfully to monopolize 
radio communication, directly or indirectly, through the control of the 
manufacture or sale of radio apparatus, through exclusive traffic arrange 
ments, or by any other means, or to hare been using unfair methods of 
competition. The granting of a license shall not estop the United States 
or any person agariered from proceeding against such person for riolatin 
the law against unfair methods of competition or for a violation of the 
law against unlawful restraints and monopolies and/or combinations, 
contracts, or agreements in restraint of trade, or from instituting pro 
ceedings for the dissolution of such corporation. 


REVOCATION OF LICENSES 


Sec. 312. (a) Any station license may be revoked for false statements 
either in the application or in the statement of fact which may be required 
by section 308 hereof, or because of conditions rerealed by such state- 
ments of fact as may be required from time to time which would warrant 
the Commission in refusing to grant a license on an original application, 
or for failure to operate substantially as set forth in the license, or for 
riolation of or failure to obserre any of the restrictions and conditions of 
this Act or of any regulation of the Commission authorized by this Act 
or by a treaty ratified by the United States: Provided, howerer, That no 
such order of rerocation shall take effect until fifteen days’ notice mn 
writing thereof, stating the cause for the proposed revocation, has been 
given to the licensee. Such licensee may make written application to the 
Commission at any time within said fifteen days for a hearing upon 
such order, and upon the filing of such written application said order of 
rerocation shall stand suspended until the hediheelte of the hearing 
conducted under such rules as the Commission may prescribe. Upon 
the conclusion of said hearing the Commission may affirm, modify, or 
revoke said order of revocation. 

(b) Any station license hereafter granted under the provisions of this 
Act or the construction permit required hereby and hereafter issued, may 
be modified by the Commission either for a limited time or for the dura- 
tion of the term thereof, if in the judgment of the Commission such action 
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gill promote the public interest, convenience, and necessity, or ee 
gisions of this Act or of any ae ratified by the United States will be 
more fully complied with: Provided, , That no such order of 
modipeation shall become final until the holder of such outstanding license 
or permit shall have been notified in writing of the proposed action and 
the grounds or reasons therefor and shall have been given reasonable 
opportunity to show cause why such an order of modification should not 


ieee. 
APPLICATION OF ANTITRUST LAWS 


Sec. $13. All laws of the United States relating to unlawful restraints 
and monopolies and to combinations, contracts, or agreements in restraint 
of trade are hereby declared to be applicable to the manufacture and sale 
of and to trade in radio apparatus and devices entering into or affecting 
interstate or foreign commerce and to interstate or foreign radio commu- 
nications. Whenever in any suit, action, or proceeding, civil or criminal 
brought under the provisions of any of said laws or in an oceedings 
brought to enforce or to review findings and orders of the Federal Trade 
Commission or other governmental agency in respect of any matters as 
to which said Commission or other governmental agency is by law author- 
ized to act, any licensee shall be found guilty of the violation of the pro- 
risions of such laws or any of them, the court, in addition to the neatitice 
imposed by said laws, may adjudge, order, and/or decree that the license 
of such licensee shall, as of the date the decree or judgment becomes 

nally effective or as of such other date as the said decree shall fiz, be 
revoked and that all rights under such license shall thereupon cease: 
Provided, however, That such licensee shall have the same right of appeal 
or review as is provided by law in respect of other decrees and judgments 
of said court. 


PRESERVATION OF COMPETITION IN COMMERCE 


Sgc. 314. After the effective date of this Act no person engaged directly, 
or indirectly through any person directly or indirectly controlling or con-_ 
trolled by, or under direct or indirect common control with, such person, 
or through an agent, or otherwise, in the business of transmitting and/or 
receiving for hire energy, communications, or signals by radio in accord- 
ance with the terms of the license issued under this Act, shall by purchase, 
lease, construction, or otherwise, directly or indirectly, acquire, own, con- 
trol, or operate any cable or wire telegraph or telephone line or system 
between any place in any State, Territory, or possession of the United 
States or in the District of Columbia, and any place in any foreign 
country, or shall acquire, own, or control any part of the stock or other 
cdpital shure or any interest in the physical property and/or other assets 
of any such cable, wire, telegraph, or telephone line or system, if in either 
case the purpose is and or the effect thereof may be to substantially lessen 
competition or to restrain commerce between any place in any State, 
Territory, or possession of the United States, or in the District of Colum- 
bia, and any place in any foreign country, or unlaufully to create 
monopoly in any line of commerce; nor shall any person engaged directly, 
or indirectly through any person directly or indirectly controlling or con- 
trolled by, or under direct or indirect common control with, such person, 
or through an agent, or otherwise, in the business of transmitting and/or 
receiving for hire messages by any cable, wire, telegraph, or telep line 
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or om (a) betueen any place in any State, Territory, or possession of 


the United States, or in the District of Columbia, and any place in any 
other State, Territory, or possession of the United States; or (b) between 
any place in any State, Territory, or possession of the Unite States, or 
the District of Columbia, and any place in any foreign country, by 
purchase, lease, construction, or otherwise, directly or indirectly acquire 
own, control, or operate any station or the apparatus therein, or any 
system for transmitting and/or receiving radio communications or gi 
between any place in‘any State, Territory, or possession of the United 
States, or in the District of Columbia, and any place in any foreign 
country, or shall acquire, own, or control any part of the stock or othe 
capital share or any interest in the physical property and/or other asset 
of any such radio station, apparatus, or system, if in either case th 
purpose is and/or the effect thereof may be to substantially lessen compe- 
tition or to restrain commerce between any ein any State, Territory 
or possession of the United States, or in the District of Columbia, an 
any place in any foreign country, or-unlaufully to create monopoly in 
any line of commerce. 


FACILITIES FOR CANDIDATES FOR PUBLIC OFFICE 


Sec. 315. If any licensee shall permit any person who is a legally 
meray candidate for any public office to use a broadcasting station, 
ve shall affurd equal opportunities to all other such candidates for that 
office in the use of pee broadcasting station, and the Commission shall 
make rules and regulations to carry this provision into effect: Provided, 
That such licensee shall hare no power of censorship over the material 
broadcast under the prorisions of this section. No obligation is here 
imposed upon any peri to allow the use of its station by any 
candidate. 


LOTTERIES AND OTHER SIMILAR SCHEMES 


Sec. 316. No person shall broadcast by means of any radio station for 
which a license is required by any law of the United States, and no person 
operating any such station shall knowingly permit the broadcasting of, 
any adrertisement y or information concerning any ger gift enter. 
prise, or similar scheme, offering prizes dependent in whole or in part 
upon lot or chance, or any list of the prizes drawn or awarded by means 
of any such lottery, gift enterprise, or scheme, whether said list contains 
any part or all of such prizes. Any person violating any provision of 
this section shall, upon conriction thereof, be fined not more than $1,000 
or imprisoned not more than one year, or both, for each and every day 
during which such offense occurs. 


ANNOUNCEMENT THAT MATTER 18 PAID FOR 


Sec. 317. All matter broadcast by any radio station for which services, 
money, or any other valuable consideration is directly or indirectly paid, 
or promised to or charged or accepted by, the station so broadcasting, from 
any person, shall, at the time the same is so broadcast, be announced as 
paid for or furnished, as the case may be, by such person. 
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OPERATION OF TRANSMITTING APPARATUS 


Szc. $18. The actual operation of all —— apparatus in any 
radio station for which a station license is required y this Act shall be 
carried on only by a person holding an operator's license issued here- 
under. No person shall operate any such apparatus in such station 
except under and in accordance with an operator's license issued to him 
by the Commission. 


CONSTRUCTION PERMITS 


Sec. $19. (a) No license shall be issued under the authority of this 
Act for the operation of any station the construction of which ix begun 
or is continued after this Act takes effect, unless a permit for its con- 
struction has been granted by the Commission upon written application 
therefor. The Commission may grant such permit if public convenience, 
interest, or necessity will be serred by the construction of the station. 
This application shall set forth such facts as the Commission by regulation 
may prescribe as to the citizenship, character, and the financial, technical, 
al other ability of the applicant to construct and operate the station, 
the ownership and location of the proposed station and of the station or 
stations with which it is proposed to communicate, the frequencies desired 
to be used, the hours of the day or other periods of time during which it 
is proposed to operate the station, the purpose for which the station is to 
be used, the type of transmitting apparatus to be used, the power to be 
used, the date upon which the station is erpected to be completed and in 
operation, and such other information as the Commission may require. 
Such application shall be signed by the applicant under oath or affir- 
mation. 

(6) Suck permit for construction shall show epecifically the earliest and 
latest dates between which the actual operation of such station is expected 
to begin, and shall promde that said permit will be automatically forfeited 
if the station 18 not ready for operation within the time specified or within 
such further time as the Comniiiaben may allow, unless prevented by causes 
nit under the control of the grantee. e rights under any such permit 
shall not be assigned or otherwise transferred to any person without the 
approral of the Commission. A permit for construction shall not be re- 

ied for Gorernment stations, amateur stations, or stations upon mo- 
fit ressels, railroad rolling stock, or aircraft. U'pon the completion of 
any station for the construction or continued construction of which a per- 
mit has been granted, and upon it being made to appear to the Commission 
that all the terms, conditions, and obligations set forth in the application 
and permit hare been fully met, and that no cause or circumstance arising 
or first coming to the knowledge of the Commission since the granting of 
the permit would, in the judgment uf the Commission, make the operation 
A such station against the public interest, the Commission shall issue a 
icense to the lawful holder of said permit for the operation of said station. 
Said license shall conform Generel to the terms of said permit. 


DESIGNATION OF STATIONS LIABLE’' TO INTERFERE WITH DISTRESS 
SIGNALS 


Sze. $20. The Commission is authorized to designate from time to 
hme radio stations the communications or signals of which, in its ovinion, 
are liable to interfere with the transmission or reception of distress signale 
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of ships. Such stations are required to keep a licensed radio operate | 


listening in on the frequencies designated for signals of distress and radiy 
communications relating thereto during the entire period the transmit 
of such station is in operation. 


DISTRESS SIGNALS AND COMMUNICATIONS 


Ssc. 881. (a) Every radio station on shipboard shall be equipped to 
transmit radio communications or signals of distress on the frequency 
specified by the Commiasion, with apparatus capable of transmitting and 
receiving messages over a distance of at least one hundred miles by day 
or night. When sending radio communications or signals of distress 
and radio communications relating thereto the transmitting set may be 
adjusted in such a manner as to produce a maximum of radiation ir. 
respective of the amount of interference which may thus be caused. 

(6) AU radio stations, including Government stations and stations on 
board foreign vessels when within the territorial waters of the United 
States, hall gire absolute priority to radio communications or signals 
relating to ships in distress; shall cease all sending on frequencies which 
will interfere with hearing a radio communication or signal of distress, 
and, except when nipeget in answering or aiding the ship in distress, 
shall refrain from sending any radio communications or signals until 
there is assurance that no interference will be caused with the radio 
communications or signals relating thereto, and shall assist the ressel in 
distress, so far as possible, by complying with its instructions. 


INTERCOMMUNICATION IN MOBILE SERVICE 


Sc. 822. Every land station open to general public service between 
the coast and rexsels at sea shall be bound to exchange radio communica- 
tions or signals with any ship station without distinction as to radio sys 
tems or instruments adopted by such stations, respectively, and each station 
on shipboard shall be bound to exchange radio communications or signals 
with any other station on shipboard without distinction as to radio systems 
or instruments adopted by each station. . 


INTERFERENCE BETWEEN GOVERNMENT AND COMMERCIAL 
STATIONS 


Sec. 328. (a) At all places where Gorernment and private or com- 
mercial radio stations on land operate in such close prommity that inter- 
ference with the work of Government stations cannot be avvided when 
they are vperating simultaneously, such private or commercial stations 
as do interfere unth the transmission or reception of radio communica- 
tions or signals by the Gorernment stations concerned shall not use their 
transmitters during the first fifteen minutes of each hour, local standard 
time. 

(6) The Gorernment stativuns for which the abore-mentioned dimeion 
of time is estublixhed shall transmit radio communications or signals 
only during the first fifteen minutes of each hour, local standard time, 
except in case of signals or radio communications relating to vessels in 
distress and ressel requests for information as to cuurse, location, or 
cumpass directiva. 
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USE OF MINIMUM POWER 


_ $24. In all circumstances, except in case of radio communica- 
Ph 7. alt relating to vessels in distress, all de stations, including 
those owned and operated by the United States, shall use the minimum 
amount of power necessary to carry out the communication desired. 


PALSE DISTRESS SIGNALS; REBROADCASTING; STUDIOS OF FOREIGN 
STATIONS 


Sec. $26. (a) No person within the jurisdiction of the United States 
shall knowingly utter or transmit, or cause to be uttered or transmitted, any 
false preg mm signal of distress, or communication relating thereto, 
nor shall any broadcasting station rebroadcast the program or any part 
thereof of another broadcasting station without the express authority of the 


iginating station. a 
"hy No person shall be permitted to locate, use, or maintain a radio 
broadcast studio or other mo or apparatus from which or whereby sound 
waves are converted into electrical energy, or mechanical or physical repro- 
duction of sound waves produced, and caused to be transmitted or delivered 
to a radio station in a foreign country for the purpose of being broadcast 
from any radio station there having a power output of sufficient intensity 
and/or being so located geographically that its emissions may be received 
consistently in the United States, without first obtaining a permit from the 
Commission upon proper tee therefor. . | 

(c) Such application shall contain such information as the Commis- 
sion may by regulation prescribe, and the granting or refusal thereof shall 
be subject to the requirements of section 309 hereof with respect to appli- 
cations for station licenses or renewal or modification thereof, and the 
license or permission so granted shall be revocable for false statements in 
the application so required or when the Commission, after hearings, shall 
find us continuation no longer in the public interest. 


CENSORSHIP; INDECENT LANGUAGE 


Sec. 326. Nothing in this Act shall be understood or construed to give 
the Commission the power of censorship over the radio communications 
or signals transmitted by any radio atation, and no regulation or condi- 
tion shall be promulgated or fired by the Commission which shall interfere 
with the right of free speech by means of radio communication. No 
person within the gurisdiction of the L’nited States shall utter any obscene, 
indecent, or profane language by means of radio communication. 


USE OF NAVAL STATIONS FOR COMMERCIAL MESSAGES 


Sec. 827. The Secretary of the Navy is hereby authorized, unlese re- 
strained by international agreement, under the terms and conditions and 
a rates prescribed by him, which rates shall be just and reasonable, and 
which, upon complaint, shall be subject to reriew and rerision by the 
Commission, to use all radio stations and apparatus, wherever located, 
owned by the United States and under the control of the Navy Depart- 
ment, (a) for the reception and transmission of press messages offered by 
any newxpaper published w the Lnited States, its Territories or posses- 
fons, or pu lished by citizens of the United States in foreign countries, 
or by any press association of the United States, and (b) for the reception 
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and transmission of private commercial messages between ships, 

ship and shore, between localities in Alaska and between Alaska and th 
continental United States: Provided, That the rates fized for the reception 
and transmission of all such messages, other than press messages betwee, 
the Pacific coast of the United States, Hawati, Alaska, Guam, America 
Samoa, the Philippine Islands, and the Orient, and between the Unite 
States and the Virgin Islands, shall not be less than the rates charged by 


res owned and operated stations for like messages and servic: | 


rovided further, That the right to use such stations for any of the pw. 
poses named in this section shall terminate and cease as between an 
countriés or localities or between any locality and prirately operated ships 
whenever privately owned and operated stations are capable of meetin 
the ares communication requirements between such countries or local}. 
ties or between any locality and privately operated ships, and the Con. 
mission shall have notified the Secretary of the Navy thereof. 


SPECIAL PROVISION AS TO PHILIPPINE ISLANDS AND CANAL ZONE 
Sec 328. This title shall not apply to the Phili _— Islands or to th 


Canal'Zone. In international radio matters the Philippine Islands and 
the Canal Zone shall be represented by the Secretary of State. 


ADMINISTRATION OF RADIO LAWS IN TERRITORIES AND POSSESSIONS 


Src. 329. The Commission is authorized to designate any officer or 


employee of any other department of the Government on duty in any 


Territory or possession of the United States other than the Philippin 
Islands and the Canal Zone, to render therein such services in connection 
with the administration of the radio laws of the United States as the Com- 
mission may prescribe: Provided, That such designation shall be approved 
by the head of the department in which such person is employed. 


Tirts IV—PRocepvuraL 4ND ADMINISTRATIVE PROVISIONS 
JURISDICTION TO ENFORCE ACT AND ORDERS OF COMMISSION 


Secrion 401. (a) The district courts of the United States shall have 
jurisdiction, upon application of the Attorney General of the United 
States at the request of the Commussion, alleging a failure to comply with 
or a violation of any of the provisions of this Act by any person, to iseue 
a writ or writs of mandamus commanding such person to comply with 
the provisions of this Act. 

(0) If any person fails or neglects to obey any order of the Commission 
other than for the payment of money, while the same ia in effect, the Com- 
mission or any party injured thereby, or the United States, by its Attor- 
ney General, may apply to the appropriate district court of the United 
States for the enforcement of =a order. If, after hearing, that court 
determines that the order was re y made and duly served, and that 
the person is in disobedience of the same, the court shall enforce obedience 
to such order by a writ of injunction or other proper process, mandatory 
or utherwise, to restrain such person or the officers, er or representa- 
tives of euch person, from further disobedience of suc order, or to enjoin 
upon wf or them obedience to the same. 

(c) Upon the request of the Commission it shall be the duty of any 
district attorney of the United States to whom the Commission may apply 
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p institute in the proper court and to prosecute under the direction of the 
Anorney General of the United States all meseommpenaerieeas Jor the 
mforcement of the provisions of this Act and for the punishment of all 
piolations thereof, and the costs and expenses of such prosecutions shall 
be paid out of the appropriations for the expenses of the courts of the 
ited States. 

le The provisions of the Expediting Act, approved February 11, 
1908, as amended, and of section 238 (1) of the Judicial Code, as amended, 
shall be held to apply to any suit in equity arising under Title II of this 
Act, wherein the United States 1s complainant. 


PROCEEDINGS TO ENFORCE OR SET ASIDE THE COMMISSION'S ORDERS— 
APPEAL IN CERTAIN CASES 


Sec. 402. (a) The provisions of the Act of October 22, 1913 (38 Stat. 
919), relating to the enforcing or setting aside of the orders of the Inter- 
date Commerce-Commassion, are hereby made applicable to suits to en- 
fore, enjoin, set aside, annul, or suspend any order of the Commission 
under this Act (except any order of the Commission granting or refusing 
an application for a construction permu Jor a@ radio station, or for a 
radio station license, or for renewal of an existing radio station license, 
or for modification of an existing radio station license), and such suits 
are hereby authorized to be brought as provided in that Act. _ 

(b) An appeal may be taken, in the manner hereinafter provided, from 
decisions * the Commission to the Court of Appeals of the District of 
Columbia in any of the following cases: 

(1) By any applicant for a construction permit for a radio station, or 
for a radio station license, or for renewal of an eristing radio station 
license, or for modification of an existing radio station license, whose 
application 1s refused by the Commission. 

(2) By any other person aggrieved or whose interests are adrersely 
affected by any decision of the Commission granting or refusing any 
tuch application. . 

(c) Such appeal shall be taken by fing with said court within twenty 
days after the decision complained of is effective, notice in writing of 
said appeal and a statement of the reasons therefor, together with proof 
of service of a true copy of sard notice and statement upon the Commis- 
sion. Unless a later date 1s specified by the Commission as part of its 
decision, the decision complained of shall be considered to be effectite as 
of the date on which public announcement of the decision is made at the 
pe of the Commission in the city of Washington. The Commission 
shall thereupon immediately, and in any erent not later than fice days 
from the date of such service upon it, mail or otherwise delirer a copy 
of said notice of appeal to each person shown by the records of the Com- 
mission to be interested in such appeal and to hare a right to interrene 
therein under the provisions of this section, and shall at all times there- 
after permit any such person to inspect and make copies of the appellant's 
statement of reasons for said appeal at the office of the Commission in 
the city of Washington. Within thirty days after the filing of said 
appeal the Commission shall with the court the originals or certified 
copies of all papers and evidence presented to it upon the application 
involved, and also a like copy of its decision thereon, and 8 uithin 
thirty days thereafter file a full statement in writing of the facts and 
grounds for its decision as found and given by it, and a list of all in- 
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terested persons to sohom it has mailed or otherwise delivered a 


said notice of a peal. PY 


(d) Within thirty days after the filing of said coer any interested 

person may intervene and participate in the proceedings UPON said 
‘appeal by filing with the court a notice of intention to intervene and q 
terified statement showing the nature of the interest of such party, togethe 
wit proof of service of true copies of said notice and statement, both upon, 
appellant and upon the Commission. Any person who would be ap 
grieved or whose interests would be adversely affected by a reversal » 
modification of the decision of the Commission complained of shall ky 
considered an interested party. 

(e) At the earliest convenient time the court shall hear and determin 
the appeal upon the recard before it, and shall have r, upon such 
record, to enter a judgment affirming or reversing the decision of th 
Commission, and in erent the court shall render a decision and enter an 
order reversing the decision of the Commission, it shall remand the cay 
to the Commission to carry out the yudgment of the court: Provided, how 
ever, That the review by the court shall be limited to questions of law and 
that findings of fact by the Commission, if supported by substantial 
evidence, shall be conclusire unless it shall clearly appear that the findings 
of the Commission are arbitrary or capricious. Phe court’s judgment 
shall be final, subject, however, to reriew by the Supreme Court of the 


United States upon writ of certiorari on petition therefor under section | 


240 of the Judicial Code, as amended, by appellant, by the Commission, 
or by any interested party intervening in the appeal. 


(f) The court may, in its discretion, enter judgment for costs in favor 


of or against an appellant, and/or other interested parties intervening in 
said appeal, but not against the Commission, depending upon the nature 
of the issues inrolved upon said appeal and the vutcome thereof. 


INQUIRY BY COMMISSION ON ITS OWN MOTION 


Sec. 403. The Commission shall hare full authority and power at any 
time to institute an inquiry, on its own motion, in any case and as to any 
matter or thing concerning which complaint is authorized to be made, to or 
before the Commission by any provision of this Act, or concerning which 
any question may arise under any of the provisions of this «Act, or relating 
to the enforcement of any of the provisions of this Act. The Commission 
shall have the same powers and authority to proceed with any inquiry insti- 
tuted on its own motion as though & had oe appealed to by complaint 
or petition under any of the prorisions of this Act, including the power to 
make and enforce any order or orders in the case, or relating to the matter 


or thing concerning which the inquiry is had, excepting orders for the 
payment of money. 


REPORTS OF INVESTIGATIONS 


Sec. 404. Whenever an investigation shall be made by the Commission 
it shall be its duty to make a report in writing in respect thereto, which 
shall state the conclusions of the Commission, together with its decision, 
order, or requirement in the premises; and in case damages are awarded 
such report shall include the findings of fact em which the award is made. 
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REHEARING BEFORE COMMI{SSION 


Ssc. 405. After a decision, order, or requirement has been made by 
the Commission in any proceeding, any party thereto muy at any time 
make application for re oe of ‘the same, or any matter determined 
therein, and it shall be ub for the Commission in its discretion to 
grant such a rehearing if sufficient reason therefor be made to appear: Pro- 

ided, however, That in the case of a decision, order, or requirement made 
under Title III, the time within which application for rehearing may be 
nade shall be limited to twenty days after the effective date thereof, and 
such application may be made by any party or any person aggrieved or 
whose interests are adversely affected thereby. Applications for rehearing 
shall be governed by such general rules as the Commission may establish. 
No such application shall excuse any person from complying with or 
obeying any decision, order, or requirement of the Commission, or operate 
in any manner to stay or postpone the enforcement thereof, without the 
special order of the Commission. In case a rehearing is granted, the 

edings thereupon shall conform as nearly as may be to the proceed- 
ings in an original hearing, except as the Commission may otherwise 
direct; and if, in its judgment, after such rehearing and the consideration 
of all facts, including those arising since the former hearing, i shall 
appear that the original decision, order, or requirement is in any respect 
unjust or unwarranted, the Commission may reverse, change, or modify the 
game accordingly. Any decision, order, or requirement made after such 
rehearing, reversing, changing, or modifying the original determination, 
shall be subject to the same provisions as an original order. 


MANDAMUS TO COMPEL FURNISHING OF FACILITIES 


Sec. 406. The district courts of the United States shall have jurisdic- 
tion upon the relation of any person alleging any violation, by a carrer 
subject to this Act, of any of t e provisions of this Act which prevent the 
relator from receiving service in interstate or foreign communication by wire 
or radw, or in interstate or foreign transmission of energy by radio, from 
said carrier at the same charges, or upon terms or conditions as farorable 
as those given by said carrer for like communication or transmission 
under similar conditions to any other person, to issue a writ or writs of 
mandamus against said carrier commanding such carrier to furnis 
facilities for such communication or transmission to the party applying 
for the writ: Provided, That if any question of fact as to the proper 
compensation to the carrier for the service to be enforced by the writ is 
raised by the pleadings, the writ of peremptory mandamus may issue, 
notwithstanding such question of fact is undetermined, upon such terms 
as to security, payment of money into the court, or otherwnse, as the court 
may think proper pending the determination of the question of fact: 
Provided further, That the remedy hereby given by writ of mandamus 
shall be cumulative and shall not be held to exclude or interfere with other 
remedies provided by this Act. 


PETITION FOR ENFORCEMENT OF ORDER FOR PAYMENT OF MONEY 


Sec. 407. If a carrier does not comply with an order for the payment 
of money within the time limit in such order, the complainant, or any 
person for whose benefit such order was made, may in the district 
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court of the United States for the district in which he resides or in whic, 


1s located the principal operating office of the carrier, or through whic) 
the line of the carrier runs, or in any State court of general juriadiction 
haring jurisdiction of the parties, a petition setting forth briefly the cause 
jor which he claims damages, and the order of the Commission in th 
premises. Such sutt in the district court of the United States shal} 
proceed in all respects like other civil suits for damages, except that om 
the trial of such suits the findings and order of the Commission shall ky 
prima facie evidence of the facta therein stated, except that the petitiong 
shall not be liable for costs in the district court nor for costs at any sub. 
sequent stage of the proceedings unless they accrue upon his appeal. If 
the petitioner shall finally prerail, he shall be allowed a reasonable ai. 
torney’s fee, to be tared mad collected as a part of the costs of the suit. 


ORDERS NOT FOR PAYMENT OF MONEY--WHEN EFFECTIVE 


Szc. 408. Except as otherwise provided in this Act, all orders of th 
Commission, other than orders for the payment of money, shall tak 
effect within such reasonable time, not less than thirty days after servig 


of the order, and shall continue in force until its further order, or fora | 


specified period of time, according as shall be prescribed in the order, 
unless the same shall be suspended or modified or set aside by the Com. 
mission, or be suspended or set aside by a court of competent jurisdiction, 


GENERAL PROVISIONS RELATING TO PROCEEDINGS-—-WITNESSES AND 
DEPOSITIONS 


Szc. 409. (a) Any member or examiner of the Commission, or the 
director of any dirision, when duly designated by the Commission for 
such purpose, may hold hearings, sign and issue subpenas, administer 
oaths, eraming witnesses, and receive evidence at any place in the United 
States designated by the Commission; except that in the administration 
of Title it an examiner may not be authorized to exercise such powers 
with respect toa matter involving (1) a change of policy by the Commission, 
(2) the revocation of a station license, (3) new devices or developments 
in radw, or (4) a new kind of use of frequencies. In all cases heard 
by an examiner the Commission shall hear oral arguments on request of 
ether party. 

(b) For the purposes of this Act the Commission shall hare the power 
to require by subpena the attendance and testimony of witnesses and the 
production ¢-« books, papers, schedules of charges, contracts, agree- 
ments, and ments relat to any matter under inrestigation. Wi- 
nesses summoned before the Commission shall be paid the same fees and 
mileage that are paid witnesses in the courts of the United States. 

(ce) Such attendance of witnesses, and the production of euch docw 
mentary evidence, may be required from any place in the United States, 
at any designated place of hearing. And in case of disobedience to « 
subpena the Commission, or any party to a proceeding before the Com 
mission, may invoke the aid of any court of the United States in requiring 
the attendance and testimony of witnesses and the production of books, 
papers, and documents under the provisions of thie section. 

(d) An of the district courts of the United States within the yurisdic- 
tion of which such inquiry is carried on may, in case of contumacy or 
refusal to obey a subpena issved to any common carrier or licenses or 


other P 
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other person, istue an order requiring such common carrier, licensee, or 
oer person to appear ay the Commission (and produce books and 

pers if so ordered) and give evidence touching the matter in tion; 
and any failure to obey such order of the court may be punished by such 
court as a contempt thereof. 

(e) The testimony of any witness may be taken, at the instance of a 
party, in any proceeding or investigation pending before the Commis- 
sion, by deposition, at any time after a cause or proceeding 18 at issue 
on petition and answer. The Commission may also order testimony to be 
taken by deposition in any proceeding or investigation ing before it, 
at any stage of such proceeding or investigation. Such depositions may 
he taken before any judge of any court of the United States, or any United 
States commissioner, or any clerk of a district court, or any chancellor, 
watice, or judge of a supreme or superior court, mayor, or chief magis- 
trate of @ city, judge of a county court, or court of common pleas of any 
of the United States, or any notary public, not being of counsel or attorney 
to either of the parties, nor interested in the event of the proceeding or 
investigation. Reasonable notice must first be given in writing by the 

or his attorney proposing to take such deposition to the opposite 

or his attorney of record, as either may be nearest, which notice 

state the name of the witness and the time and place of the taking of 
hie deposition. Any person may be compelled to appear and depose, 
and to produce documentary evidence, in the same manner as witnesses 
may be compelled to appear and testify and produce documentary evidence 
before the Commission, as hereinbefore provided. 

(f) Every person deposing as herein provided shall be cautioned and 
sworn (or affirm, if he so request) to testify the whole truth, and shall be 
carefully examined. His testimony shall be reduced to writing by the 
magistrate taking the deposition, or under his direction, and shall, after 
it has been reduced to writing, be subscribed by the deponent. 

(g) If a witness whose testimony may be desired to be taken by deposi- 
tion be in a foreign country, the deposition may be taken before an officer 
or person designated by the Commission, or agreed upon by the parties 

stipulation in writing to be filed with the Commission. All deposi- 
tions must be promptly filed with the Commission. 

(hk) Witnesses whose depositions are taken as authorized in this Act, 
and the magistrate or other officer taking the same, shall severally be 
entitled to the same fees as are paid for like services in the courts of the 
United States. 

(i) No person shall be excused from attending and testifying or from 
producing books, papers, schedules of charges, contracts, agreements, and 
documents before the Commission, or in obedience to the subpena of the 
Commission, whether such subpena be signed or issued by one or more 
commissioners, or in any cause or proceeding, criminal or otherwise, 
based upon or growing out of any alleged riolation of this Act, or of any 
amendments thereto, on the ground or for the reason that the testimony 
or emdence, documentary or otherwise, required of him may tend to in- 
criminate him or subject him to a penalty or forfeture; but no indiridual 
shall be prosecuted or subjected to any penalty or forfeiture for or on 
account of any transaction, matter, or thing concerning which he is com- 
pelled, after having claimed his privilege against self-incrimination, to 
testify or produce evidence, documentary or otherwise, except that any 
indindual so testifying shall not be exempt from prosecution and punish- 
ment for perjury committed in 80 testifying. 
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(j) Any person who shall neglect or refuse to attend and testify, or 5 
answer any lawful inquiry, or to produce books, papers, rules of 
eee agreements, and documents, if in his power to do » 
én obedience to the or lawful requirement of the Commission 
shall be guilty of a m anor and % pap sais ert A bad 
of competent zurisdiction shall be punished by a fine of not less $100 
nor more than $5,000, or by imprisonment for not more than one year ) 
or by both such fine and imprisonment. . 


USE OF JOINT BOARDS—COOPERATION WITH STATE COMMISSIONS 
Src. 410. (a) The Commission may refer any matter arising in th 


administration of this Act to a joint board to be oy op ¥ a member, 
or of an equal number of members, as determined by the Commiasion, 


from each of the States in which the wire or radio communication affected | 


by or involved in the proceeding takes place or ni ge wees and any euch 
board shall be vested with the same powers and be subject to the sam 
duties and liabilities as in the case of member of the Commission when 
designated by the Commission to a hearing as hereinbefore author. 
ized. The action of a joint board shall have such force and effect and its 
roceedings shall be conducted in such manner as the Commission shall 
regulations prescribe. The joint board member or members for each 
State shall be nominated by the State commission of the State or by th 
Governor if there is no State commission, and appointed by the Federal 
Communications Commission. The Commission shall have discretion 
to reject any nominee. Joint board members shall receive such allow. 
ances for expenses as the Commission shall proride. 

(6) The Commission may confer with any State commission having 
reguiatory jurisdiction uth respect to carriers, regarding the relationship 
between rate structures, accounts, charges, practices, classifications, and 
regulations of carriers subject to the jurisdiction of such State commission 
and of the Commission; and the Commission is authorized under such 
rules and regulations as it shall prescribe to hold joint hearings with any 
State commission in connection with fay matter with respect to which 
the Commission is authorized to act. ThejCommission is authorized in 
the administration of this Act to avail if of such cooperation, services, 
records, and facilites as may be afforded by any State commission. 


JOINDER OF PARTIES 


Sec. 411. (a) In any proceeding for the enforcement of the provisions 
of this Act, whether such proceeding be instituted before the Commission 
or be begun originally in any district court of the United States, it shall 
be lawful to include as parties, in addition to the carrier, all persons 
interested in or affected by the charge, regulation, or practice under con- 
sideration, and inquiries, investigations, orders, and decrees may be 
made with reference to and against such additional parties in the same 
manner, to the same extent, and subject to the same provisions as are or 
shall be authorized by law with respect to carriers. 

(6) In any suit for the enforcement of an order for the payment of 
money all parties in whose pores the Commission may hare an 
award for damages by a single order may be joined as plaintiffs, and all 
of the carriers parties to such order awarding such damages may be joined 
as defendants, and such suit may be maintained by euch joint plaintiffs 





















WIRETAPPING 4 | 


ond against such joint defendants in any district where any one of such 
joint intiffs could maintain such surt against any one of such joint 
defendants ; and service of process against any one of such defendants 
as may not be found in the district where the surt is brought may be made 
in any district where such defendant carrier has its principal operating 

¢. Incase of such joint suit, the recovery, if any, may be udg- 
ment in favor of any one of such plaintiffs, agawnst t defontont Sound 
to be liable to such plaintiff. 


DOCUMENTS FILED TO BE PUBLIC RECORDS-——USE IN PROCEEDINGS 


Sec. 412. The copies of schedules of charges, classifications, and of 
all contracts, agreements, and arrangements between common carriers 
fled with the Commission as herein provided, and the statistics, tables, 
and figures contained in the annual or other ene of carriers and 

rsons made to the Commission as required under the provisions 
of this Act shall be preserved as public records in the custody of the secre- 
tary of the Commission, and shall be received as prima facie evidence of 
what they purport to be for the purpose of investigations by the Com- 
mission and in all judicral proceedings; and copies of and extracts from 
any of said schedules, classifications, contracts, agreements, arrangements, 
or reports, made public records as aforesaid, certified by the secretary, 
under the Commission's seal, shall be received in evidence with like effect 
as the originals: Provided, That the Commission may, if the public 
interest wil be serred thereby, keep confidential any contract, agreement, 
or arrangement relating to foreign wire or radio communication when 
the publication of such contract, agreement, or arrangement would place 
American communication companies at a disadvantage in meeting the 
competition of foreign communication companies. 


DESIGNATION OF AGENT FOR SERVICE 


Sec. 413. It shall be the duty of every carrier subject to this Act, 
within sixty days after the taking effect of this Act, to designate in writing 
an agent in the District of Columbia, upon whom service of all notices and 
process and all orders, decisions, cad requirements of the Commission 
may be made for and on behalf of said carrier in any proceeding or suit 
pending before the Commission, and to file such designation in the office 
of the secretary of the Commission, which desiqnation may from time 
to time be changed by like writing similarly filed; and thereupon service 
of all notices and process and orders, decisions, and requirements of 
the Commission may be made upon such carrier by leaving a copy thereof 
with such designated agent at his office or usual place of residence in the 
District of Columbia, urith like effect as if anal personally upon such 
carrier, and in default of such designation of such agent, service of any 
notice or other process in any proceeding before said Commission, or of 
any order, decision, or requirement of the Commission, may be made by 
posting such notice, process, order, requirement, or decision in the office 
of the secretury of the Commission. 


REMEDIES IN THIS ACT NOT EXCLUSIVE 


Sze. 414. Nothing in this Act contained shall in any way abridge or 
alter the remedies now existing at common law or by statute, but the 
promsions of this Act are in addition to such remedies. 















LIMITATIONS AS TO ACTIONS 


' no pent 
Src. 415. (a) All actions at law by carriers for recovery of they | more # 


lautul charges, or any part thereof, shall be begun within one year from | two yee 
the time the cause of action accrues, and not after. 

(6) All complaints against carriers for the recovery of damages ny | 
based on overcharges shall be filed with the Commission within one year 


from the time the cause of action accrues, and not after, subject to gyb. Sze 
section (d) of this section. reguiat 
(c) For recovery of overcharges action at law shall be begun or com. | under 


plaint filed with the Commission against carriers within one year from |  ou™ 
the time the cause of action accrues, und not after, subject to subsection _ realy 
(d) of this section, except that of claim for the overcharge has been pre. States 


sented in writing to the carrier within the one-year period of limitation p 
said per iod shall be extended to include one year from the time notice in | % nol 
writing is given by the carrier to the claimant of disallowance of the claim, occur 


or any part or parts thereof, specified in the notre. 
(d) If on or before erpiration of eee of limitation in subsection 


(b) or (c) a carrier begins action under subsection (a) for recovery of Ss 
lawful charges in respect of the same service, or, without beginning fore 
action, collects charges in respect of that service, said period of limita. any 
tion shall be extended to include ninety days from the time such actionig ; ¢o™ 
begun or such charges are collected by the carrier. ( wise, 
(e) The cause of action in respect of the transmission of a message | "ee 
shall, for the purposes of this section, be deemed to accrue upon delivery other 
or tender of delivery thereof by the carrier, and not after. } for t 
(f) «i petition for the enforcement of an order of the Commission for ride 
the payment of money shall be filed in the district court or the State court this 
within one year from the date of the order, and not after. } yf 
(g) The term ‘‘overcharges” as used in this section shall be deemed to nde 
mean charges for services in excess of those applicable thereto under the > and 
schedules of charges lawfully on file with the Commission Wt 
0 
PROVISIONS RELATING TO ORDERS _ 
co 


Sec. 416. (a) Every order of the Commission shall be forthwith 
served upon the designated agent of the carrier in the city of Washington 
or in such other manner as may be provided by law. 
(6) Except as otherwise ae in this Act, the Commission is a 


hereby authorized to suspend or modify its orders upon such notice and tn 

in such manner as it shall deem proper. su 
(c) It shall be the duty of erery person, its agents and employees, and) 

any receiver or trustee thereof, to ubserve and comply with such orders th 

suv lung as the same shall remain in effect. sh 

pI 

Tittex V—Penat Provisions—ForFreirures 

GENERAL PENALTY p 


Section 601. Any person who willfully and knowingly does or | 
causes or suffers to be coe any act, matter, or thing, in this Act pro- 
hibited or declared to be unlawful, or who willfully and knowingly omils 
ur fails to do any act, matter, or thing in this Act required to be done, 
or wilfully and knowingly causes or suffers such omission or failure, i 
shall, upon conviction thereuf, be punished for such offense, for which 
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lity (other than a forfeiture) is provided herein, by a fine of no 
4 Men $10,000 or by imprisonment for a term of not more than 
two years, or both. 


VIOLATIONS OF RULES, REGULATIONS, AND 80 FORTH 


Src. 502. Any person who willfully and knowingl violates any rule, 
regulation restriction, or condition made or imposed by the Commission 
under authority of this Act, or any rule, regulation, restriction, or condi- 
tion made or imposed by any international radio or wire communications 
treaty or convention, or regulations annexed thereto, to which the United 
Slates is or may hereafter become a party, shall, in addition to any other 
penalties provided by law, be punished, upon conviction thereof, by a fine 
of not more than $500 for each and every day during which such offense 
occurs. 

FORFEITURE IN CASES OF REBATES AND OFFSETS 


Sec. 608. Any person who shall deliver messages for interstate or 
foreign transmission to any carrier, or for whom as sender or receiver, 
any such carrier shall transmit any interstate or foreign wire or radio 
communication, who shall knowingly by employee, agent, officer, or other- 
wise, directly or indirectly, by or through any means or derice whatsoever, 
receive or accept from such common carrier any sum of money or any 
other valuable consideration as a rebate or offeet against the regular charges 
for transmission of such messages as fired by the schedules of charges pro- 
rided for in this Act, shall in addition to any other penalty provided by 
this Act forfeit to the United States a sum of money three times the amount 
uf money 80 received or accepted and three times the value of any other con- 
sideration 8o received or accepted, to be ascertained by the trial court; 
and in the trial of said action all such rebates or other considerations so 
received or accepted for a period of siz years prior to the commencement 
of the action, may be included therein, and the amount recovered shall be 
three times the total amount of money, or three times the total value of such 
consideration, 8o received or accepted, or both, as the case may be. 


PROVISIONS RELATING TO FORFEITURES 


Src. 604. The forfeitures provided for in this Act shall be payable 
into the Treasury of the United States, and shall be recoverable in a civil 
suit in the name of the United States, brought in the district where the 
person or carrier us principal operating office, or in any district 
through which the line or system of the carrier runs. Such forfeitures 
shall be in addition to any other general or specific penalties herein 
provided. It shall be the duty of the various district attorneys, under the 
direction of the Attorney General of the United States, to prosecute for 
the recovery of Moe raigthe under this Act. The costs and expenses of such 
prosecutions shall be paid from the appropriation for the expenses of the 
courts of the United States. 


VENUE OF OFFENSES 


_ Sec. 505. The trial of any offense under this Act shall be in the district 
in which it 1s committed; or uf the offense is committed upon the high seas, 
or out of the jurisdiction of any particular State or district, the trial shall 
be in the district where the offender may be found or into which he shall 
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. be first brought. 
completed in another it may be dealt with, inquired of, tried, determined, 


and punished in either jurisdiction in the same manner as tf the offeny 
had been actually and wholly committed therein. 


TRANSFER TO COMMISSION OF DUTIES, POWERS, AND FUNCTIONS UNDE 
EXISTING LAW 


Sscrioy 601. (a) All duties, powers, and functions of the Interstay 
Commerce Commission under the .\ct of August 7, 1888 (25 Stat. 88) 
relating to operation of telegraph lines by railroad and telegraph com. 
panes granted Gorernment aid in the construction of their lines, ar | 
vereby imposed upon and rested in the Commission: Provided, Tha ( 
such transfer of duties, powers, and functions shall not be construed ty 
unctions, or jurisdiction of the Interstat, 
r, or to interfere with or prevent the enforce. 
ment of, the Interstate Commerce Act and all Acts amendatory thereof or 
supplemental thereto. 

ib) AU duties, 
respect to telegra 
provision of law are here 


affect the duties, powers, 
Commerce Commission un 


(6) Seok 
a 


as they re 


here 


messages.” 


(d) The first paragraph of section 11 
eer existing laws against unlau 
and for other purposes” 


as follows: 


Sec. 11. That authority to enforce compliance with sections 
and 8 of this Act by the persons respectively subject thereto v8 
rested: In the Interstate Commerce Commission where applicable to 
common carriers subject to the Interstate Commerce Act 
in the Federal Communications Commission where applica 
carriers engaged in wire or radio communication or radio transmission 
of energy; in the Federal Reserve Board where applicable to banks, 
banking associations, and trust companies; and in the Federal Trade 
Commission where upplicable to all uther-churacter of commerce, to bs 
exercised ae follows:’’, 
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Whenever the offense is begun in one jurisdiction an 


Tirte VI— Miscettangovs Provisions 


ouers, and functions of the Postmaster General with 
nies and telegraph lines under any existing 
imposed upon and rested in the Commiagion, 


REPEALS AND AMENDMENTS 


Src. 602. (a) The Radio Act of 1927, as amended, is here 
rovisions of the Interstate Commerce Act, as amen 
te to communication by wire or wire 
telephone, or cable companies operating by wire or wireless, except th 
last aia of section 1 (5) and the provisions of 

y repealed. 

(c) The last sentence of section 2 of the Act entitled ‘An Act relating 
to the landing and operation of submarine cables in the United States”, 
approved May 27, 1921, is amended to read as follows: ‘‘ Nothing herein 
comained shall be construed to limit the power and jurisdiction of the 
Federal Communications Commission with respect to the transmission of 


section 1 (A, are 


the Act entitled ‘‘ An Act to 
restraints and monopolies, 
, approved October 15, 1914, is amended to read 
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fRANSFER OF EMPLOYEES, RECORDS, PROPERTY, AND APPROPRIATIONS 


Sze. 608. (a) Ali officers and employees of the Federal Radio Com- 
mission (except the members thereof, whose offices are hereby abolished) 
whose services in the judgment of the Commission are necessary to the 
efficient operation of the Commission are hereby transferred to t Com- 
mission, without change in classification or compensation; except that 
the Commission may provide for the adjustment of such classification or 
compensation to conform to the duties to which such officers and em- 
ployees may be assigned. 

(b) There are hereby transferred to the jurisdiction and control of the 
Commission (1) all records and property (including office furniture and 
equipment, and including monitoring radio stations) under the jurisdic- 
tion of the Federal Radio Commission, and (2) all records under the juris- 
diction of the Interstate Commerce Commission and of the Postmaster 
General relating to the duties, powers, and functions imposed upon and 
rested in the Commission by this Act. 

i au appropriations and unerpended balances of appropriations 
avavable for expenditure by the Federal Radio Commisson shall be 
available for erpenditure by the Commission for any and all objects of 
expenditure authorized oy this Act in the discretion of the Commission, 
and may be expended unthout regard to the requirement of apportionment 
under the Antideficiency Act of February 27, 1906. 


EFFECT OF TRANSFERS, REPEALS, AND AMENDMENTS 


Sro. 604. (a) All orders, determinations, rules, regulations, permits, 
contracts, licenses, and privileges which have been issued made, or 
granted by the Interstate Commerce Commission, the Federal Radio 
Commission, or the Postmaster General, under any provision of law 
repealed or amended by this Act or in the exercise of duties, powers, or 
functions transferred to the Commission by this Act, and which are in 
effect at the time this section takes effect, shall continue in effect until 
modified, terminated, superseded, or repealed by the Commission or by 
operation of law. 

(b) ee peeeetind, hearing, or investigation commenced or pending 
before the Federal Raclio Commission, the Interstate Commerce Commis- 
sion, or the Postmaster General, at the time of the organization of the 
Commission, shall be continued by the Commission in the same manner 
as though originally commenced before the Commission, if such proceed- 
ing, hearing, or investigation (1) involves the administration of duties, 
powers, and functions transferred to the Commission by this Act, or 
(2) involves the erercise of jurisdiction similar to that granted to the 
Commission under the provisions of this Act. 

(ce) All records transferred to the Commission under this Act shall be 
available for use by the Commission to the same ertent as if such records 
were originally records of the Commission. All final raluations and 
determinations of depreciation charges by the Interstate Commerce Com- 
mission with respect to common carriers engaged in radio or wire com- 
munication, and all orders of the Interstate Commerce Commission 
with respect to such valuations and determinations, shall have the same 
force and effect us though made by the Commission under this Act. 
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(d) The prorisions of this Act shall not affect suits commenced prin | end ™ 


to the date of the organization of the Commission; and all such euiy purpos 
shall be continued, proceedings therein had, appeals therein taken ang person 
judgments therein rendered, in the same manner and with the sam | sion. 
effect as if this Act had not been passed. No suit, action, or other ence 0 
ft | ii 
) 


ceeding lawfully commenced by or against any agency or officer o 
United States, in relation to the discharge of oficial duties, shall abate by 
reason of any transfer of authority, power, and duties from such agen com 
or officer to the Commission ules the provisions of this Act, but th 

court, upon motion or supplemental petition filed at any time within Unite 
twelre months after such transfer, showing the necessity for a survival of | intim 
such suit, action, or other proceeding to obtain a settlement of the ques. 
tions inrolred, may allow the same to be maintained by or against th ' wire. 


= 


Commission. publi 
to pr 

UNAUTHORIZED PUBLICATION OF COMMUNICATIONS vided 

ne 7 ‘cn aoe ‘ Pip i. or a 

Sec. 605. No person receiving or assisting in receiving, or transmitting, 7 


or assisting in transmitting, any interstate or foreign communication by | an 
wire or radio shall divulge or publish the existence, contents, substance, } (c 
purpose, effect, or meaning thereof, except through authorized channels | 


of transmission or reception, to any person other than the addressee, his - 
agent, or attorney, or to a person employed or authorized to forward the 
such communication to rts destination, or to proper accounting or dis- the 
tributing officers of the rarious communicating centers over which the jun 
communication may be passed, or to the master of a ship under whom a 
he is serring, or in response to a subpena issued by a court of compe. rem 


tent jurisdiction, or on demand of other lawful authority; and no person the 
not being authorized by the sender shall intercept any communication 


and dirulge or publish the eristence, contents, substance, purport, effect, he 
or meaning of such intercepted communication to any person; and no © | 
person not being entitled thereto shall receive or assist in receiving any or 
interstate or foreign communication by wire or radio and use the same pr 
or any information therein contained for his own benefit or for the benefit | ¢¢ 
of another not entitled thereto; and no person having received such inter- | 4h 
cepted communication or haring become acquainted with the contents, to 
substance, purport, effect, or meaning of the same or any part thereof, m 


knowing that such information was so obtained, shall divulge or publish © D 
the existence, contents, substance, purport, effect, or meaning a> m 
same or any part thereof, or use ihe seins or any information therein 
contained for his own benefit or for the benefit of another not entitled | 
thereto: Provided, That this section shall not apply to the receiving, 
diculging, publishing, or utilizing the contents of any radio communt- 
cation broadcast, or transmitted by amateurs or others for the use of the 
general public, or relating to ships in distress. | 


WAR EMERGENCY-—POWERS OF PRESIDENT | t 


Szc. 606. (a) During the continuance of a war in which the United 
States is en ear the President 1s authorized, if he finds it necessary for 
the national defense and security, to direct that such communications as 
in hie judgment may be essential to the national defense and securily 
shall have preference or priority. with any carrier subject to thie Ad. 
He may give these directions at and for such times as he may determine, 
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end may modify, change, suspend, or annul them and for any such 

e he is hereby authorized to issue orders directly, or through such 
person or persons as he designates for the purpose, or through the Commis- 
rion. Any carner complying with any such order or direction for > al 
ance or proority herein authorized shall be exempt from any and all pro- 
gsions in existing law imposing civil or criminal penalties, obligations, 
or liabilities upon carriers by reason of giving preference or priority in 
compliance with such order or direction. 

(6) It shall be unlawful for any person — any war in which the 
United States 18 engaged to aoe or willfully, by physical force or 
intimidation by threats of physica heen obstruct or retard or aid in 
obstructing or retarding interstate or foreign communication by radio or 
wire. The President is hereby authorized, whenever in his judgment the 
public interest requires, to employ the armed forces of the United States 
to prevent any such obstruction or retardation of communication: Pro- 
vided, That nothing in this section shall be construed to repeal, modify, 
or affect either section 6 or section 20 of an Act entitled “An Act to 
supplement eristing laws against unlawful restraints and monopolies, 
and for other purposes’’, approved October 16, 1914. 

(ec) Upon proclamation by the President that there erists war or a 
threat of war or a state of public peril or disaster or other national 
emergency, or in order = peru the neutrality of the United States, 
the President may suspend or amend, for such time as he may see fit, 
the rules and regulations applicable to any or all stations within the 
jurisdiction of the United States as menial by the Commission, and 
may cause the closing of any station for radio communication and the 
removal therefrom of its apparatus and equipment, or he may authorize 
the use or control of any such station and/or its apparatus and equip- 
ment by any department of the Gorernment under such regulations as 
he may prescribe, upon just compensation to the owners. 

(d) The President shall ascertain the just compensation for such use 
or control and certify the amount ascertained to Congress for appro- 
pration and payment to the person entitled thereto. If the amount so 
certified is unsatisfactory to the person entitled thereto, such person 
shall be paid only 75 per centum of the amount and shall be entitled 
to sue the United States to recover such further sum as added to such 
payment of 75 per centum will make such amount as will be just com- 
pensation for the use and control. Such suit shall be brought in the 
manner provided by paragraph 20 of section 24, or by section 146 of 
the Judicial Code, as amended. 


EPPECTIVE DATE OF ACT 


Sec. 607. This Act shall take effect upon the organization of the 
Commission, except that this section and sections 1 and 4 shall take 
efect on July 1, 1934. The Commiasion shall be deemed to be organized 
upon such date as four members of the Commission have taken office. 


SEPARABILITY CLAUSE 


Szc. 608. If any provision of this Act or the application thereof to 
any person or circumstance is held invalid, the remainder of the Act and 
the application of such provision to other persons or circumstances shall 
not be affected thereby. 
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SHORT TITLE 
Sr. is 
j re 609. This Act may be cited as the ‘‘Communications Ae of 


198 
And the House agree to the same. 


That the title of the bill be amended to read as follows: “An Act | 


to provide for the regulation of i i 
by wire or radio, and for ake hla ag renee 
Sam RayBurn, 
CLARENCE LEa, 
Cart E. Mapes, 
Cuas. A. WoLVERTON 
Managers on the part of the House 
C. C. Dit, ' 
E. D. Situ, 
Cart A. Hatcn, 
James Couzens, 
Watwace H. Wuire, Jr. 
Managers on the part of the Senate. 
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STATEMENT OF THE MANAGERS ON THE PART OF THE HOUSE 


The managers on the part of the House at the conference on the 
dis ing votes of the two Houses on the amendment of the House 
to the bill (S. 3285) to provide for the regulation of interstate and 

ign communications by wire or radio, and for other purposes, 
submit the following statement in explanation of the effect of the 
action agreed upon by the conferees and recommended in the ac- 
companying conference report: 

The House amendment strikes out all of the Senate bill after the 
enacting clause. The Senate recedes from its disagreement to the 
House amendment with an amendment which is a substitute for both 
the Senate bill and the House amendment. The differences between 
the House amendment and the substitute agreed upon by the confer- 
ees are noted in the following outline, except for incidental changes 
made necessary by reason of the action of the conferees and minor and 
clarifying changes. 

The Senate bill provides in section 2 for the application of the act 
to the licensing and regulating of all radio stations as provided in the 
act. The House amendment omits this provision. In view of the 
action taken by the conferees in respect of title III of the bill, the 
substitute retains the provision of the Senate bill. 

Section 3 (e) of the Senate bill defines ‘interstate communication” 
and “interstate transmission’’. The House amendment contains a 
corresponding definition but differs from the Senate bill in certain 
respects. The Senate bill includes communication or transmission 
from or to the United States to or from the Philippine Islands or the 
Canal Zone only insofar as it takes place within the United States. 
The House amendment includes such communication or transmission 
initsentiretv. The Senate bill excludes wire communication between 
points within the same State which passes through another State or a 
foreign country, when such communication is regulated by a State 
commission. ‘The House amendment includes communication or 
transmission between points within the same State which passes 
through another State, but does not include such communication or 
transinission which passes through a foreign country, irrespective. of 
regulation by a State commission. The Senate bill does not include 
communication or transmission wholly within the same Territory or 
possession or the District of Columbia. The House amendment 
includes such communication and transmission, except in the case of 
the Philippine Islands and the Canal Zone. The substitute adopts the 
provisions of the Senate definition 

The Senate amendment defines ‘common carrier” or “carrier” to 
mean any person engaged as a common carrier for hire in interstate or 
foreign communication by wire or radio or in interstate or foreign 
radio transmission of energy. In the House amendment the terms 
are defined to meun any person engaged in communication by wire 
or radio as @ common carrier for hire. The substitute (sec. 3 (h)) 


45 
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adopts the Senate provision. It is to be noted that the definition 
does not include any person if not a common carrier in the ording 

sense of the term, and therefore does not include press associations 
or other organizations engaged in the business of collecting and dig. 
tributing news services which may refuse to furnish to any person 
service which they are capable of furnishing, and may furnish servieg 
under varying arrangements, establishing the service to be rendered 
the terms under which rendered, and the charges therefor. 

The Senate bill provides for a Federal Communications Commission 
of five commissioners with terms of 6 years. The House amendment 
provides for seven commissioners with terms of 7 years. Tho sub. 
stitute adopts the House provision. 

Section 4 (f) of the Senate bill provides for appointment and salaries 
of officers and employees of the Commission. Phe House amendment 
contains a somewhat similar provision which is retained in the sub 
stitute, except that it reduces the maxima of the salaries of the chief 
counsel and chief engineer from $10,000 to $9,000 per annum, and of 
the directors of divisions from $8,000 to $7,500 per annum, following 
the Senate bill in both cases. It also fixes the salary of the secretary 
i a Commission at & maximum of $7,500 as provided in the Senate 
bill. 

Both the Senate bill and the House amendment provide for publica 
tion of the Commission's records and proceedings but the Senate bill 
authorizes the Commission to withhold publication of such records or 
sroceedings as contain secret information affecting the national de- 
Bore The House amendment omits this authorization. The sub- 
stitute adopts the Senate provision. 

The Senate bill pepraet for two designated divisions of the Com- 
mission and fixes the jurisdiction of these divisions and of the Conm- 
mission over the various subjects of the bill. The House amendment 
follows the provisions of section 17 of the Interstate Commerce Act, 
as amended, and provides that the Commission may fix its own 
divisions (not in excess of three) and make its own assignment of work 
thereto, and may assign certain of its work to individual commis 
sioners or boards of employees. The substitute adopts the House 
provision. 

Title II of the Senate bill and of the House amendment relate to the 
regulation of common carriers. The only substantial differences 
between the House amendment and the substitute are found in sections 
214 and 220. 

Section 214 of the Senate bill (requiring a certificate of public 
convenience and necessity for construction, operation, or extension of 
lines) exempts from the requirements of the section lines within a 
single State unless such lines constitute part of an interstate line. 
The House amendment qualifies the words ‘‘interstate line” by the 
word “additional.” The substitute adopts the Senate provision, 
The Senate bill also exempts local, branch, or terminal lines not exceed- 
ing ten miles in length. The House amendment omits the 10-mile 
limitation. The vabatinishe restores the limitation. The House 
amendment adds an exemption of wires or cables added to a 
pole lines or conduits or other structures constituting establishe 
routes. In view of the provision in both the Senate bill and the 
House amendment, under which the Commissivn, upon request, may 
authorize the supplementing of existing facilities without regard to the 


| 


isons 
fhe Ho 


{ 


} 
{ 


} 


! 


e Hous 
(relating 
retains tb 

Section 
ciation ¢ I 
to Congr 
mission t 
State fro! 
missions 
systems 
a. 
particula 
that the 
prescribé 
accounts 

of partic 
tion an 

Federal 
section | 

The | 

repeals 

eliminat 
provisic 
Congres 

III of | 

transfer 

mission 

Senate 

were ne 

The 

have b 

taking 

change 
betwee 
change 
elimins 
are list 

Sect 

320, 32 

substa 

of 192 

35, an 

Sect 

302 (t 

sions | 

preset 
Sec 

- 

} a pu 
ized | 

in H. 

uses | 

publi 


tion 
ary 
Ong 
dis. 
Son 
vice 
red, 


lon 
ent 
ub. 


ries 
ent 
ub. 
uief 
| of 


lng 


| 


ate | 


he 


4 
ile 
se 
n 

ad 
he 


ay 
he 


WIRETAPPING Q5] 


rovisions of section 214, the substitute omits the House provision. 
he House amendment also excepts lines acquired under section 221 
(relating to consolidation of telephone companies). The substitute 
retains this provision. ' ; 

Section 220 (j) of the Senate bill (relating to accounts and depre- 
ciation charges) authorizes the Commission to investigate and report 
to Congress upon the desirability of legislation authorizing the Com- 
mission to except the carriers of any particular class or classes in any 
State from the requirements of the section and permitting State com- 
missions to prescribe their own percentage rates of depreciation and 
systems of accounts for carriers. The House amendment (sec. 220 
iy) specifically authorizes the Commission to except carriers of any 
articular class or classes in any State and provides (in sec. 220 (j)) 
that the section shall not limit the power of the State commissions to 
prescribe percentage rates of depreciation or to require the keeping of 
accounts. The substitute adopts the chal pio as to exception 
of particular classes of carricrs and a modified provision for investiga- 
tion and report to Congress as to the need for defining or harmonizing 
Federal and State authority in respect of other matters to which the 
section relates. 

The Senate bill abolishes the Federal Radio Commission, and 
repeals the Radio Act of 1927, but in effect reenacts it in title III, 
eiminating certain matter no longer effective, and adding certain 
provisions, most of which are taken from H.R. 7716, Seventy-second 
Congress, which passed both Houses but was pocket vetoed. Title 
Ill of the House bill abolishes the Federal Radio Commission but 
transfers its functions under the Radio Act of 1927 to the new Com- 
mission. Title III of the substitute adopts the provisions of the 
Senate bill, except that most of the changes from existing law which 
were not contained in H.R. 7716 have been omitted. 

The provisions of the Radio Act of 1927 relating to judicial review 
have been included in title 1V, with certain changes, and those for 
taking over stations in time of war are in title VI, and so far as they 
change existing law will be explained below. The other differences 
between the substitute and the Radio Act of 1927, except where the 
changes are insubstantial or are for purposes of clarification or of 
elimination of temporary provisions which no longer serve any purpose, 
are listed below. 

Sections 301, 302 (a), 304, 306, 309, 313, 314, 315, 317, 318, 319, 
320, 321, 322, 323, 324, 325 (a), 326, 327, 328, and 329 are, respectively, 
substantially identical with the following sections of the Radio Act 
of 1927: 1, 2, 5, 8, 11, 15, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 29, 30, 
35, and 36. 

Section 302 (a) follows closely section 2 of the Radio Act. Section 
302 (b) follows H.R. 7716 in removing the Territories and posses- 
tions from the zones for which equality of broadcasting facilities is 
prescribed. 

Section 303 combines sections 4 and 5 ef the Radio Act with the 
uditions hereafter noted. Section 303 (f) adds the requirement of 
’ public hearing in cases involving changes in the frequency, author- 
ized power, or times of operation of any station. This was contained 
in H.R. 7716. Section 303 (g) directs the Commission to study new 
uses for radio and to encourage the more effective use of radio in the 
public interest. Section 303 (q) requires the painting or illumina- 
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tion of radio towers which constitute a menace to air navigation, | 


This was contained in H.R. 7716. 
Section 305 is coment from section 6 of the Radio Act, except that 


the provision for taking over a station in time of war is transferred tg 
section 606 (c). 


Section 307 (a) and (b) through the first proviso are taken from 
section 9 of the Radio Act, as amended. The second proviso author. 


izing additional licenses for stations not exceeding 100 watts of power | 


when they will not interfere with tho efficient service of other licensed 
stations, was taken from H.R. 7716. This proviso is substituted fo, 
that in the Senate bill which would permit additional noninterfering 
stations regardless of power. 

Section 307 (c) directs the Commission to study the proposal that 
Congress by statute allocate fixed percentages of broadcasting facili. 


ties to particular ype of nonprofit prograis or to persons identified | 
8 0 


with particular kinds of nonprofit activities. 

Section 307 (d) follows part of section 9 of the Radio Act, with the 
addition taken from H.R. 7716 that the Commission in granting an 
application for the renewal of a license shall be governed by the same 


censiderations which affect the granting of original applications. The | 


rovision of the Senate bill which reduces the maximum terms of 
roadcasting licenses from 3 years to 1 year and the maximum for 
other licenses from 5 years to 3 years is not included. 

The substitute bill agreed to in conference omits the paragraph of 
the Senate bill numbered 307 (f), which carried a new provision 
requiring the Commission to distribute broadcasting licenses so that 
no one licensee or organization of licensecs should exercise dominant 
control over the broadcasting facilities of any locality. 

Section 308 follows section 10 of the Radio Act as proposed to be 
modified by H.R. 7716, which added the requirement that modi- 
fications and renewals of licenses may be granted only upon written 
application. This is the present practice of the Radio Commission, 

he two provisos in subsection (a) permit the Commission to issue 
temporary licenses for stations on vessels or aircraft in cases of 
emergency. 

Section 310 (a), dealing with limitation on foreign holding and 
transfer of licenses, is adapted from section 12 of the Radio Act as 
proposed to be modified by H.R. 7716, with additional limitations us 
to foreign ownership. 

Section 12 of the Radio Act provides that radio station licenses may 
not be granted or transferred to any corporation of which any officer 
or director is an alien or of which more than one-fifth of the capital 
stock may be voted by aliens, their representatives, a foreign govern- 
ment or a company organized under the laws of a foreign country. 
The Senate bill changes this provision by making the restriction apply 
also where one-fifth of the capital stock is owned of record by the 
designated persons and altering the words ‘‘may be voted” to “is 
voted.” Thesubstitute (sec. 310 (a) (4)) adopts the language of the 
Senate bill. 

Section 12 of the Radio Act restricting alien control of radio-station 
licenses does not apply to holding companies. The Senate bill, 
adapted from H.R. 7716, provides that such licenses might not be 
granted to or held by any corporation controlled by another corpora- 
tion of which any officer or more than one-fourth of the directors are 
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giens or of which more than one-fourth of the capital stock is owned 
of record or voted, after June 1, 1935, by aliens, their representatives, 
a foreign government, or a corporation organized under the laws of a 
foreign country. The substitute (sec. 310 (a) (5)) adopts the Senate 
rovision with an addition stating that the license may not be granted 
io or held by such a corporation if the Commission finds that the 
ublic interest will be served by the refusal or the revocation of such 


jcense. 

Section 310 (b) is substantially section 12 of the Radio Act modi- 
fed as proposed by H.R. 7716. The section relates to transfer of 
radio licenses. As in H.R. 7716 the authority to approve or dis- 
approve such transfers is extended to cover transfer of stock control 
ina licensee corporation. The present law is also modified to require 
the Commission to secure full information before reaching decision 
on such transfers. 

Section 311 is based upon section 13 of the Radio Act, modified to 
leave the Commission discretion in refusing licenses where the appli- 
cant has been adjudged by a court to be guilty of a violation of the 
antitrust laws but where the judgment has not extended to the revo- 
cation of existing licenses. 

Section 312 (a) is based on section 14 of the Radio Act modified as 
proposed by HI.R. 7716 to reduce from 30 to 15 days the period 
within which a licensee may take exception to the Commission’s 
action in revoking his license. The Senate provision authorizing the 
Commission to suspend licenses is omitted from the substitute. 

Section 312 (b) amplifies the Radio Act along the lines proposed by 
H.R. 7716 by providing for the modification of station iasants and 
contruction permits in cases where the Commission finds such action 
in the public interest. 

Section 315 on facilities for candidates for public office is the same 
as section 18 of the Radio Act. The Senate provision, which would 
have modified and extended the present law, is not included in the 
substitute. 

Section 316 provides that no person shall broadcast by means of 


_ sy radio station any information concerning any lottery, gift enter- 


prise, or similar scheine offering prizes dependént in whole or in part 
oo" orchance. This is not in the present law, but was included 
in H.R. 7716. 

Section 325 (b) and (c) are designed to Five the Commission control 
of all studios or apparatus in the United States used in connection 
with a broadcasting station in a foreign country for the purpose of 
fumishing programs to be transmitted back into the United States. 


| The House Committee on Merchant Marine, Radio, and Fisheries 


has during the present session favorably reported a bill (S. 2660) 


_ containing provisions similar to these two paragraphs. 


Section 326 prohibits censorship, and is the same as section 29 of 
the Radio Act. 

The Senate bill (sec. 402), for the purposes of cases involving car- 
tiers, carries forward the existing method of review of orders of the 
Interstate Commerce Commission, and, in the main, for “radio” 


| cases carries forward the existing method of review of orders of the 


Federal Radio Commission; but in “radio” cases involving affirme- 
tive orders of the Commission entered in proceedings initiated upon 
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the Commission's own motion in revocation, modification, a d Bus. 
pension matters, review is to be by the method applicable in he cay 
of orders of the Interstate Commerce Commission. The House prp. 
vision contains a similar provision as to cases involving carriers, byt 
leaves the present section 16 of the Radio Act of 1927, as amended 
applicable in all radio cases. The substitute adopts the Senate 
provision. 

Section 405 of the Senate bill, relating to rehearings by the Com. 
mission, contained a proviso limiting to 20 days time within 
which enone for rehearing of radio cases under title III may be 
made and providing that such application may be made by any part 
or any person anne or whose interests are adversely affected 
The House amendment omitted the proviso. The substitute adopts 
the provision of the Senate bill. 

Section 410 (a) of the Senate bill provides for joint boards of mem. 
bers of commissions of States affected by or involved in a particular 
eens. to which the Commission may refer such proceedings, 

he House amendment omits this provision. It is retained in the 
substitute. 


The House amendment contains a provision, similar to one con. | 


tained in the Senate bill, transferring appropriations and unexpended 
balances of appropriations available for expenditure by the Federal 
Radio Commission to the Federal Communications Comunission, 
The substitute retains the House provision modified to insure that 
such appropriations and unexpended balances of appropriations will 
be available for expenditure by the Federal Communications Com. 
mission for any and all objects of expenditure authorized by the bill, 
in the discretion of the Commission and without regard to the require. 
ment of the apportionment of the Anti-Deficiency Act of February 
27, 1906. 

Section 606 (c) and (d) of the Senate bill authorizes the President 
in time of war or public peril to take over wire and radio offices and 
stations and to give just compensation therefor to persons entitled 
thereto. The House amendment omits these provisions. The sub- 
stitute conforms to the House bill by adopting the present provisions 
of sections 6 and 7 of the Radio Act of 1927, as amended, which do not 
apply to wire communications. 

he committee of conference recommend that the title of the bill 
read as follows: ‘‘An Act to provide for the oo of interstate 
and foreign communication by wire or radio, and for other purposes.” 
Sam Rarsvuen, 
Ciarence Lea, 
Cart E. Mapes, 
Cuas. A. WoLvERTON 
Managers on the part of the House. 
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EXHIBIT 17 


‘ TORESS ‘ or 
1srH CONGRESS S. 3756 
3p SESSION 


IN THE SENATE OF THE UNITED STATES 
JANUARY 5 (calendar day, Marcu 30), 1938 


Mr. WHEELER introduced the following bill: which was read twice and 
i referred to the Committee on Interstate Commerce 


A BILL 


To prohibit the use of communication facilities for criminal purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Communications Act of 1934, approved 
June 19, 1934 (48 Stat. 1064; U.S.C., 1934 edition, title 47, secs. 151 and the 
following), as amended, is hereby further amended by adding at the end thereof 
the following section : 

“Src. 610. Any person who uses any of the communication facilities enumer 
ated in this Act in violating, or in attempting to violate, any criminal law of 
the United States shall, upon conviction thereof, be punished for such use by a 
fine of not more than $10,000 or by imprisonment of not more than two years, 
or both.” 

Sec. 2. Section 605 of the Communications Act of 1934 is hereby amended 
by changing the period at the end thereof to a colon and adding thereafter the 
following: “Provided further, That if the head of any executive department or 
independent establishment of the United States reasonably believes that a 
violation of any criminal law of the United States, the enforcement of which 
is under his supervision, may have occurred, may be occurring, or may be 
about to occur, through a gang, confederacy, or group of two or more persons 
and he makes certification accordingly, the provisions of this section shall not 
apply to the investigation, detection, or prevention of such violation, or of any 
violation of any criminal law of the United States discovered in the course of 
such investigation, detection, or prevention: a copy of such certificate, under 
the seal of the department or establishment concerned, shall be prima facie 
evidence of the existence of the conditions making this section inapplicable; and 
any evidence of a violation of any criminal law of the United States obtained 
under the authority of this proviso may be used against any person in aid of any 
prosecution for such violation.” 


IXHIBIT 18 


Union Calendar No. 977 
75TH CONGRESS 
3p SESSION 


S. 3756 
[Report No. 2656] 
IN THE HOUSE OF REPRESENTATIVES 
May 20, 1938 
Referred to the Committee on Interstate and Foreign Commerce 
JUNE 8, 1938 


Reported with an amendment, committed to the Committee of the Whole House 
on the State of the Union, and ordered to be printed 


AN ACT 


To prohibit the use of communication facilities for criminal purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Communications Act of 1934, ap- 
proved June 19, 1934 (48 Stat. 1064: U.S.C., 1934 edition, title 47, secs. 151 and 
the following), as amended, is hereby further amended by adding at the end 
thereof the following section: 
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“Seo. 610. Any person who uses any of the communication facilities enumer. 
ated in this Act in committing, or in attempting to commit, a felony as define by 
Section 335 of the Criminal Code of the United States, as amended (U.S.C., title 
18, sec. 541), shall, upon conviction thereof, be punished for such use by g fine 
of not more than $10,000 or by imprisonment of not more than two years, or 
both.” 

Sec. 2. Section 605 of the Communications Act of 1934 is hereby amended by 
changing the period at the end thereof to a colon and adding thereafter the fol. 
lowing: “Provided further, That if the head of any executive department or 
independent establishment of the United States reasonably believes that a violg. 
tion of any criminal law of the United States, the enforcement of which is unde 
his supervision, may have occurred, may be occurring, or may be about to occur 
through a gang, confederacy, or group of two or more persons, and he makes cer. 
tification accordingly, the provisions of this section shall not apply to the investi. 
gation, detection, or prevention of such violation, or of any violation of any crip. 
inal law of the United States discovered in the course of such investigation, 
detection, or prevention ; a copy of such certificate, under the seal of the depart. 
ment or establishment concerned, shall be prima facie evidence of the existence of 
the conditions making this section inapplicable; and any evidence of a violation 
of any criminal law of the United States obtained under the authority of this 
proviso may be used against any person in aid of any prosecution for such 
violation. Any officer or agent or other person who intercepts any communica 
tion by radio or wire without having first secured from the head of his depart. 
ment or establishment authority so to do, as herein prescribed, or any offcer, 
agent, or other person who uses or divulges the contents of any intercepted com- 
munication otherwise than as herein prescribed, shall upon conviction thereof 
be punished by a fine of not more than $10,000 or by imprisonment for a term of 
not more than two years, or both.” 

Passed the Senate April 20 (calendar day, May 18), 1938. 

Attest : 


Epwin A. HAtsey, Secretary, 
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PROHIBITING THE USE OF COMMUNICATION FACILITIES 
FOR CRIMINAL PURPOSES 


Arai 20 (calendar day, May 12), 1938.—Ordered to be printed 


Mr. WHEELER, from the Committee on Interstate Commerce, 
submitted the following 


REPORT 


(To accompany 8. 3756] 


The Committee on Interstate Commerce, to whom was referred the 
bill (S. 3756) to prohibit the use of communication facilities for 
criminal purposes, having had the same under consideration, report 
thereon with an amendment and recommend that the same do pass 
as amended. 

Your committee recommends that the bill be amended as follows: 

Page 1, lines 8 and 9, strike out the words “violating, or in attempt- 
ing to violate, any criminal law of the United States” and substitute in 
lieu thereof ‘committing, or in attempting to commit, a felony as 
defined by section 335 of the Criminal Code of the United States, as 
amended (U.S. C., title 18, sec. 541),’’. 

As it now reads, the first section of the bill would apply to misde- 
meanors as well as to felonies. Your committee is of the opinion that 
this section should apply only to the commission of felonies, since the 
primary purpose of the legislation is to provide an additional means of 
combating violations of law by gangsters and racketeers. Accord- 
ingly, this amendment would penalize only those who use the tele- 
phone or other communication facilities while committing a felony as 
defined by the Criminal Code of the United States. 


EXPLANATION OF BILL 


The first provision of the bill would make it a crime for any person 
to use the radio, telephone, or telegraph in committing or in attempt- 
ing to commit a felony as defined by section 335 of the Criminal Code 
of the United States. That section defines a felony as an offense which 
may be punished by death or by imprisonment for » term exceeding 
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1 year. The present Communications Act does not contain such , 
provision. 

Section 2 of the bill would authorize the interception of radio anq 
wire communications under certain circumstances. This section js 
designed to equip the law-enforcement officers of the Government 
with a much needed and practical method of combating organized 
crime. Under this section, authority to intercept communications 
may be granted to such officers by the head of the particular depart. 
ment or establishment concerned only after such head certifies that 
through a “gang, confederacy, or group, of two or more persons” 4 
crime has been or is about to be committed. 

While section 2 authorizes the interception of communications jp 
the investigation, detection, or prevention of violations of Federal 
criminal laws by so-called gangsters and racketeers, this section jg 
drafted so as to safeguard the right of privacy of law-abiding citizens, 
This is accomplished by the provision which authorizes interception 
only where the head of the particular department or establishment 
concerned “reasonably believes’? that a criminal law has been or js 
being violated by two or more persons and he makes certification to 
that effect. ; 

Furthermore, the bill authorizes the use of communications, inter. 
cepted in accordance with its provisions, in aid of prosecutions for 
violations of any criminal law of the United States. Thus, where 
intercepte. communications disclose the commission of crimes, other 
than those under investigation and by persons other than the named 


suspects, the evidence obtained will be available for use in prosecu- 
tions for such crimes. 


NECESSITY FOR LEGISLATION 


In the case of Olmstead v. United States (U. S. 1928; 277 U.S. 438) 
the Supreme Court of the United States held that the interception 
of communications as a medium of criminal investigation did not 
violate the fourth amendment to the Constitution providing im- 
munity against unreasonable searches, and that the evidence obtained 
thereby was admissible under the common-law rule that the admis- 
sibility of evidence is not affected by the illegality of the means by 
which it was obtained, despite the fact that a State statute made such 
interception a crime. The Court stated, however, that Congress 
could by legislation protect the secrecy of communications by making 
them, when intercepted, inadmissible in the Federal courts, thus 
departing from the common-lew rule of evidence. 

Six vears later Congress passed the Communications Act of 1934. 
This act extended the provisions of the Radio Act of 1927 to the 
telephone and telegraph and transferred jurisdiction over radio and 
Wire communication facilities to the newly created Federal Communi- 
cations Commission.” Section 605 of the Communications Act 
provided in part as follows: 


no person not being authorized by the sender shall intercept any communication 
and divulge or publish the existence, contents, substance, purport, effect, ot 
meaning of such intercepted communication to any person * * *. 

On December 20, 1937, the Supreme Court of the United States 
in the case of Nardone v. United States (U.S. 1937; 58 Sup. Ct. 275), 
held that the foregoing provision applied to law-enforcement officers 
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of the Federal Government and to the use of information obtained 
by such officers through the medium of interception of communica- 
MT he enactment of this bill is made necessary, therefore, by the 
decision in the Nardone case. As a result of this decision, the Federal 
law-enforcement officers are forbidden to listen in on communica- 
tions by wire and radio, with the result that the organized under- 
world is at full liberty to make unrestricted use of the wire and radio 
facilities of the Nation to carry on their rackets and schemes to the 
detriment of the public. Organized gangsterdom finds itself today 
in possession of a most powerful weapon with the assurance of immu- 
nity for its use even In cases involy ing murder where the only evidence 
available is that secured by interception. 

In addition to murderers and others there are counterfeiters and 
gangs operating nationally and internationally in the snuggling and 
disposition of narcotic drugs and othe contraband, as well as gangs 
engaged in kidnaping, violating the internal-revenue laws, and racke- 
teers of high and low degree who are now at liberty to plan and carry 
out their schemes through the use of wire- and radio-communication 
facilities of the Nation without fear of detection by the interception 
of their communications, or punishment based on evidence secured by 
that means. In this connection it should not be overlooked that the 
prohibition against interception of communications applies to officers 
of the Secret Service of the United States, an agency of the Treasury 
Department, « harge d with responsibility for the sufety of the President 
Such officers are forbidden today under the interpretation of section 
605 in the Nardone decision, to intercept any communications, even 
if in possession of the most reliable information of a plot to harm the 
President. Obviously, in such a situation the officers of the Secret 
Service should have authority to intercept communications of sus- 
pected persons. | 

Of course, any person not an officer of the Government, or an officer 
in the absence of proper certification, who unlawfully intercepts or 
uses n Communication, would be subject to the penalties prescribed in 
section 501 of the Communications Act. That section provides that 
violations of the Communications Act shall be punished by a fine of 
not more than $10,000 or by imprisonment for a term of not more 
than 2 years, or both. 

The enactment of this bill is desired and recommended by all de- 
partments and agencies of the Federal Government engaged in law- 
enforcement activities. In addition, your committee is advised that 
the legislation is not in conflict with the program of the President. 

A letter received by the chairman of the Contmittbe on Interstate 
Commerce from the Attorney General on the bill 3876 is herewith 
appended. 





DFPARTMENT OF JUSTICE, 


Washington, D. C., April 26, 1938. 
Hon. Burton K. WHEELER, 


Chairman, Committee on Interstate Commerce, 
U'nited States Senate, Washington, D. C. 

My Dear Senator: This acknowledges vour request of April 25 for my views 
concerning a bill (S. 3756) relating to the use of communication facilities for 
criminal purposes 

Section 1 of the bill proposes to add a new section to the Communications Act 
of 1934 (48 Stat. 1064), to make it a criminal offense to use any of the communica- 








960 WIRETAPPING 


tion facilities enumerated in that act in violating or attempting to violate an 
criminal law of the United States. I find no objection to the enactment of thy 
provision. 

Section 2 of the bill proposes to amend section 605 of the Communications Act 
(48 Stat. 1103), which prohibits anyone from intercepting and divulging interatat, 
and foreign communications. The amendment would provide that, if the heag 
of any executive department or independent establishment reasonably believe, 
that a violation of any criminal law of the United States, the enforcement of whic) 
is under his supervision, may have occurred, may be occurring or may be abou 
to occur, through a conspiracy, and he makes certification accordingly, the above. 
mentioned prohibition shall not apply to the investigation, detection, or prevention 
of such violation or any violation discovered in the course of such investigation 
detection, or prevention. It is further proposed that any evidence obtained under 
such authority may be used against any person in aid of any prosecution for such 
violation 

It is apparently the purpose of this provision to obviate the results of the recent 
ruling of the Supreme Court in Nardone v. United States, which held that evidence 
of an interstate or foreign telephone conversation obtained by a law-enforcement 
officer by tapping telephone wires was not admissible in criminal proceedings in g 
Federal court 

It is manifest that indiscriminate use of wire-tapping should not be practised 
by law-enforcement officers. On the other hand, a complete proscription of such 
evidence and of such methods of investigation may at times result in a failure to 
detect or apprehend a person guilty of a grave offense. Whether a criminal of 
suspected criminal should be completely protected in his right of privacy, of 
whether, in the interests of society, an invasion of such right of privacy should 
be permitted under the restrictions and limitations proposed in the pending meas. 
ure, involves a ee of balance which is peculiarly within the province of the 
legislative branch of the Government. 

Sincerely yours 
Homer CUMMINGS, 
Altorney General. 


As recommended by the committee the bill (S. 3756) reads as 
follows: 


{Omit the part in black brackets and insert the part printed In italic} 


A BILL To prohibit the use of communication facilities for criminal purposes 


Be wu enacted by the Senate and House of Representatives of the United Slates of 
America in Congress assembled, That the Communications Act of 1934, approved 
June 19, 1934 (48 Stat. 1064; U.S. C., 1934 edition, title 47, secs. 151 and the 
following), as amended, is hereby further amended by adding at the end thereof 
the following section: 

‘Sec. 610. Any person who uses any of the communication facilities enumerated 
in this Act in [violating, or in attempting to violate, any criminal law of the 
United States] committing, or in attempling to commit, a felony as defined by section 
335 of the Criminal Code of the United States, as amended (U.S. C., title 18, sec. 641), 
shall, upon conviction thereof, be punished for such use by a fine of not more than 
$10,000 or by imprisonment of not more than two years, or both.” 

Src. 2. Section 605 of the Communications Act of 1934 is hereby amended hy 
changing the period at the end thereof to a colon and adding thereafter the follow- 
ing "Provided | irther, That if the head of any executive department or independent 
establishment of the United States reasonably believes that a violation of any 
criminal law of the United States, the enforcement of which is under his supervision, 
may have occurred, may be occurring, or may be about to occur, through a gang, 
confederacy, or group of two or more persons, and he makes certification accord- 
ingly, the provisions of this section shall not apply to the investigation, detection, 
or prevention of such violation, or of any violation of any criminal law of the 
United States discovered in the course of such investigation, detection, or preven- 
tion; a copy of such certificate, under the seal of the department or establishment 
concerned, shall be prima facie evidence of the existence of the conditions making 
this section inapplicable; and any evidence of a violation of any criminal la v of the 
United States obtained under the authority of this proviso may be used sgains 
any person in aid of any prosecution for such violation,” 
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PROHIBITING THE USE OF COMMUNICATION FACILITIIS 
FOR CRIMINAL PURPOSES 


June 8, 1938.—Committed to the Committee of the Whole House on the state o° 
the Union and ordered to be printed 


Mr. Quinn, from the Committee on Interstate and Foreign Com- 
merce, submitted the following 


REPORT 
[To accompany 8. 3756] 


The Committee on Interstate and Foreign Commerce, to whom was 
referred the bill (S. 3756) to prohibit the use of communication facilities 
for criminal purposes, having considered and amended the same, report 
thereon with a recommendation that it pass. 

Amend the bill as follows: 

Page 3, line 2, after the word ‘‘such’’ strike out “violation.’”’, and 
insert the following: ‘“‘violation. Any officer, agent or other person 
who intercepts any communication by radio or wire without having 
first secured from the head of his Department or establishment author- 
ity so to do, as herein prescribed, or any officer, agent, or other person 
who uses or divulges the contents of any intercepted communication 
otherwise than as herein prescribed, shall upon conviction thereof be 
punished by a fine of not more than $10,000 or by imprisonment for 
aterm of not more than two years or both.’”’ 

The pu of this amendment is to give further protection to the 
rights of law-abiding citizens by making it an offense for Federal 
law-enforement officers to intercept communications without their 
having first secured from the head of the department or establish- 
ment concerned, authority so to do, as contemplated by the bill. 
In addition, this amendment would safeguard the privacy of inter- 
cepted communications by providing that the contents of any com- 
munication intercepted, even though intercepted in accordance with 
the provisions of the bill, shall not be used or disclosed, except as 


; may be necessary in connection with the investigation, detection, 


vention, and prosecution of violations of the criminal laws of the 
hited States. 

The explanation of this bill, together with the necessity for its 

mactment, is adequately set forth m the report of the Senate Com- 
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) 
mittee on Interstate Commerce (No. 1790). Such roport oxpresge 
the views of your committee concerning this legislation and is, then, 
fore, made a part of this report. 

The pertinent portions of Senate Report No. 1790 are as follows; | 


EXPLANATION OF BILL 


The first provision of the bill would make it a crime for any person to use the 
radio, poo, or telegraph in committing or in attempting to commit a felony 
as defined by seetion 335 of the Criminal Code of the United States. That sectioy 
defines a felony as an offense which may be punished by death or by imprisonment 
for a term exceeding 1 year. The present Communications Act does not contaia 
such a provision. 

Section 2 of the bill would authorize tho interception of radio and wire com. 
munications under certain circumstances. This section is designed to cquip the | 
law-enforcement officers of the Government with a seacain and practical 
method of combating organized crime. Under this section, authority to inte. 
cept communications may be granted to such officers by the head of the particulg 
department or establishment concerned only after such head certifies that through 
a “gang, confederacy, or group, of two or more persons’’ a crime has been or is 
about to be committed. 

While section 2 authorizes the interception of communications in the invest. 
gation, detection, or prevention of violations of Federal criminal laws by so-called 


gangsters and rackcteers, this section is drafted so as to safcguard the right of 


privacy of law-abiding citizens. This is accomplished by the provision which 
authorizes interception only where the head of the particular department o 
establishment concerned ‘“‘reasonably believes” that a criminal law has been or 
is being violated by two or more persons and he makes certification to that effect 

Furthermore, the bill authorizes the use of communications, intercepted ip 
accordance with its provisions, in aid of prosecutions for violations of any criminal 
law of the United States. Thus, where intercepted communications disclose the 
commission of crimes, other than those under investigation and by persons other 
than the named suspects, the evidence obtained will be available for use ip 
prosecutions for such crimes. 


NECESSITY FOR LEGISLATION 


In the case of Olmstead v. United States (U.S. 1928; 277 U. 8. 438), the Supreme 
Court of the United States held that the interception of communications as 
medium of criminal investigation did not violate the fourth amendment to the 
Constitution providing immunity against unreasonable searches, and that the 
evidence obtained thereby was admissible under the common-law rule that the 
admissibility of evidence is not affected by the illegality of the means by which 
it was obtained, despite the fact that a State statute made such interception s 
crime. The Court stated, however, that Congress could by legislation protect the 
secrecy of communications by making them, when intercepted, inadmissible in the 
Federal courts, thus departing from the common-law rule of evidence. 

Six years later Congress passed the Communications Act of 1934. This act 
extended the provisions of the Radio Act of 1927 to the telephone and telegraph 
and transferred jurisdiction over radio and wire communication facilitics to t 
newly created Federal Communications Commission. Section 605 of the Com- 
munications Act provided in part as follows: “no person not being authorized 
by the sender shall intercept any communication and divulge or publish the 
existence, contents, substance, purport, effect, or meaning of such intercepted 
communication to any person - 

On December 20, 1937, the Supreme Court of the United States in the case of 
Nardone v. United States (U. S. 1937; 58 Sup. Ct. 275), held that the foregoin 
provision applicd to law-cnforcement officers of the Federal Government and 
to the use of information obtained by such officers through the medium of inter 
ception of communications. 

he enactment of this bill is made necessary, therefore, by the decision in the 
Nardone case. As a result of this decision, the Federal law-enforcement officers 
are forbidden to listen in on communications by wire and radio, with the result 
that the organized underworld is at full liberty to make unrestricted use of the 
wire-and-radio facilities of the Nation to carry on their rackcts and schemes to 
the detriment of the public. Organized gangsterdom finds itself today in poe 
session of a most powerful weapon with the assurance of immunity for its us 
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even in cases involving murder where the only evidence available is that secured 

tion. 
by tnegiaition to murderers and others there are counterfeiters and gangs a 

tionally and internationally in the smuggling and d ition of narcotic dru 

and other contraband, as well as gangs en n kidnaping, violating the internal- 
revenue laws, and racketoers of high and low degree who are now at liberty to plan 
and carry out their schemes through the use of wire- and radio-communication 
facilities of the Nation without fear of detection by the interception of their 
communications, or punishment based on evidence secured by that means. In 
this connection it should not be overlooked that the prohibition inst inter- 
ception of communications applies to officers of the Secret Service of the United 
States, an agency of the Treasury Department, charged with responsibility for the 
safety of the President. Such officers are forbidden today under the interpreta- 
tion of section 605 in the Nardone decision, to intercept any communications, 
even if in possession of the most reliable information of a plot to harm the President. 
Obviously, in such a situation the officers of the Secret Service should have au- 
thority to intercept communications of suspected persons. 

Of course, any person not an officer of the Government, or an officer in the 
absence of proper certification, who unlawfully intercepts or uses a communica- 
tion, would be subject to the penaltics prescribed in section 501 of the Communica- 
tions Act. That section provides that violations of the Communications Act shall 
be punished by a fine of not more than $10,000 or by imprisonment for a term of 
not more than 2 years, or both. 

The enactment of this bill is desired and recommended by all departments and 
agencies of the Federal Government engaged in law-enforcement activities. In 
addition, your committee is advised that the legislation is not in conflict with the 
program of the President. 


CHANGES IN EXISTING LAW 


In accordance with paragraph 2a of rule XIII of the Rules of the 
House of Representatives, changes in existin law aro indicated as 
follows (existing provisions of law not changed by this bill are shown 
in roman; new matter —— for in the bill is shown in italics; and 
amendments proposed by the committee are shown in small capitals): 

Communications Act of 1934, section 610, as added: 


Sec. 610. Any person who uses any of the communication facililies enumeraled 
in this Act in commilting, or in allempling to commit, a jeoey as defined by section 
$86 of the Criminal Code of the United States, as amended (U. 8. C., title 18, sec. 541), 
shall, upon conviction thereof, be punished for such use by a - of not more than 
$10,000 or by imprisonment of not more than two years, or . 


Communications Act of 1934, section 605: 


No person receiving or assisting in receiving, or transmitting or assisting in 
transmitting, any interstate or foreign communication by wire or radio sliall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
thereof, except through authorized channels of transmission or reception, to any 
person other than the addressee, his agent, or attorney, or to a person employed 
or authorized to forward such communication to its destination, or to proper 
accounting or distributing officers of the various communicating centers over which 
the communication may be passed, or to the master of a ship under whom he is 
serving. or in response to a sulypena issued by a court of competent jurisdiction, 
or on demand of other lawful authority; and no person not being authorized | y 
the sender shall intercept any communication and divulge or publish the existence, 
contents, substance, purport, effect, or meaning of such intercepted communica- 
tion to any person; and no person not being entitled thereto shall receive or assist 
in receiving any interstate or foreign communication by wire or radio and use 
the same or any information therein contained for his own benefit or for the benetit 
wf another not entitled thereto; and no person having received such intercepted 
‘communication or having become acquainted with the contents, substance, pur- 
port, effect, or meaning of the same or any part thereof, knowing that such infor- 
mation was so obtained, shall divulge or publish the existence, contents, substance 
purport, effect, or meaning of the same or any part thereof, or use the same or 
any information therein contained for his own benefit or for the benefit of another 
not entitled thereto: Provided, That this section shall not apply to the receiving, 
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divulging, publishing, or utilizing the contents of any radio comununication 
broadcast, or transmitted by amateurs or others for the use of the general Public 
or relating to ships in distress: Provided further, That if the head of an EXeCUuting 
department or independent establishment of the United States reaeeaalns believe 
that a violation of any criminal law of the United States, the enforcement of which iy 
under his supervision, may have occurred, may be occurring, or may be about lo 
nccur, through a gang, confederacy, or group of two or more persons, and he make 
certification accordingly, the provisions of this section shall not apply to the inpesi;. 
gation, detection, or pretention of such violation, or of any violation of any criming 
law of the United States discovered in the course of such investigation, delection, o 
prevention; a copy of such certificate, under the seal of the department or establishmen 
concerned, shall be prima facie evidence of the existence of the conditions making this 
section inapplicable; and any evidence of a violation of any criminal law of the United 
States obtained under the authority of this proviso may be used ayainst any person jn 
aid of any prosceution for such violaliun. ANY OFFICER, AGENT, OR OTHER PRugoy 
WHO INTERCEPTS ANY COMMUNICATION RY RADIO OR WIRE WITHOUT HAVING 
FIKST SECURED FROM THE HEAD OF HIS DEPARTMENT OR ESTABLISHMENT, AUTHORITY 
SU TO DO, AS HEREIN PRESCRIBED, OR ANY OFFICER, AGENT, OR OTHER PERSON Wuo 
USES OR DIVULGES THE CONTENTS OF ANY INTERCEPTED COMMUNICATION OTHER. 
WISE THAN AS HEREIN PRESCRIBED, SHALL UPON CONVICTION THEREOF BE Ppyy. 
ISHED BY A FINE OF NOT MORE THAN $10,000 OR BY IMPRISONMENT FOR A TERM op 
NOT MORE THAN TWO YEARS OR BOTH. 


The attached letter front the Department of Justice indicates the 
approval of the bill by that Department. 


DEPARTMENT OF JUSTICE, 
Washington, D. C., April 26, 1938, 
Hon. Burton K. WiHkELER, 
Chairman, Committee on Interstate Commerce, 
United States Senate, Washington, D. C. 

My Drak Senator: This acknowledges your request of April 25 for my views 
concerning a bill (S. 3756) relating to the use of communication facilities for 
criminal purposes. 

Section 1 of the bill proposes to add a new section to the Communications Aet 

of 1934 (48 Stat. 1064), to make it a criminal offense to use any of the communica 
tion facilities enumerated in that act in violating or attempting to violate any 
criminal law of the United States. I find no objection to the enactment.of this 
rovVIsiION. 
Section 2 of the bill proposes to amend section 605 of the Communications Act 
(48 Stat. 1103), which prohibits anvone from intercepting and divulging interstate 
and foreign communications. The amendment would provide that, if the head 
of any executive department or independent establishment reasonably believes 
that a violation of any criminal law of the United States, the enforcement of which 
is under his supervision, may have occurred, may be occurring, or may be about 
to occur, through a conspiracy, and he makes certification accordingly, the above- 
mentioned prohibition shall not apply to the investigation, detection, or prevention 
of such violation or any violation discovered in the course of such investigation, 
detection, or prevention. It is further proposed that any evidence obtained under 
such authority may be used against any person in aid of any prosecution for such 
violation. 

It is apparently the purpose of this provision to obviate the results of the recent 
ruling of the Supreme Court in Nardone v. United States, which held that evidence 
of an interstate or foreign telephone conversation obtained by a law-enforcement 
officer by tapping telephone wires was not admissible in criminal proceedings ina 
Federal court. ' 

It is manifest that indiscriminate use of wire-tapping should not be practised 
by law-enforcement officers. On the other hand, a complete proscription of such 
evidence and of such methods of investigation may at times result in a failure to 
detect or apprehend a person guilty of a grave offense. Whether a criininal or 
suspected criminal should be completely protected in his right of privacy, ot 
whether, in the interests of society, an invasion of such right of privacy should 
be permitted under the restrictions and limitations proposed in the pending meas- 


ure, involves a question of balance which is peculiarly within the province of the’ 


legislative branch: of the Government. 
Sincerely yours, 
Homer CumMINGs, 
Aliorney General. 
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PERMITTING WIRE TAPPING IN CERTAIN CASES 





Jone 14, 1940.—Committed to the Committee of the Whole House on the stg, 
of the Union and ordered to be printed 





Mr. Ce.ier, from the{Committee on the Judiciary, submitted th 
following 


REPORT 


[To accompany H. J. Res. 571) 


The Committee on the Judiciary, to whom was referred the joint 
resolution (H. J. Res. 571) to authorize the Federal Bureau of In- 
vestigation of the Department of Justice to conduct investigations 
in the interests of national defense, and for that purpose to permit 
wire tapping in certain cases, having considered the same, report it 
fuvorably to the House with the recommendation that it do pass. 
This bill would confer on the Federal Bureau of Investigation of the 
Department of Justice authority to conduct investigations, subject 
to the direction of the Attorney General, to ascertain, prevent, -and 
frustrate any interference, or attempt or plans to interfere with the 


national defense by sabotage, treason, seditious conspiracy, espionage, | 


violations of the neutrality law, or in any other manner. 

Section 2 of the bill would provide that the provisions of section 605 
of the Conimunications Act of 1934, which has been construed as 
barring the admissability of evidence obtained by the use of wire 
tapping, shall not be applicable to investigations authorized by the 
act. This provision of the instant bill, however, is safeguarded 
by a restriction that it can be utilized only in cases in which the Attor- 


ney General finds probable cause to believe that one of the offenses 


defined in the act has been, is being, or is about to be committed: 
und by a further restriction that eivdence so obtained may be used 
for no other purpose, and may be introduced in evidence only in 
connection with a prosecution for an offense defined in the act and 
then only after a production of the Attorney General's certificate 
containing the foregoing finding. 

The committee believes such restrictions will set up propersafe- 
guards against any attempts to use privileges accorded by the statute 
for improper purposes. Be it remembered, also, that except as herein 
modified the penalties of the basic act for its violation remain intact. 
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The Supreme Court in Olmstead v. United States (277 U.S. 438) 
held in 1928 that the tapping of telephone and telegraph wires by, 
law-enforcement officers was not violative of the provisions of the 
fourth amendment relating to searches and seizures, in view of the fact 
that it did not involve a physical invasion of anyone’s premises. 
it was deemed, in a way, merely a form of eavesdropping. } 

Section 605 of the Communications Act of 1934 (48 Stat. 1103) 
prohibited any person not authorized by the sender to intercept or 
divulge or publish any radio, telegraph, or telephone communication. 
This provision was recently construed by the Supreme Court as barring 
the introduction in evidence in court of any evidence obtained by 
tapping wires, Nardone v. L nited States (302 U. S: 379); Nardone v. 
United States (308 U. S. 338); Weiss v. United States (308 U. S. 321). 
Section 2 of the instant bill would relax the bar of the statute in respect 
to investigations for national defense purposes indicated in the act 
Such relaxation, however, is safeguarded by restrictions that would be 
elective in preventing possible abuses. 

The Federal Bureau of Investigation of the Department of Justice 
hus used wire tapping on to the date of its prohibition only on 
infrequent occasions and solely in connection with the investigations 
of grave crimes, such as kidnaping and extortion. In fact we are 
informed most of these crimes could not have been solved without the 
right to tap wires. 

“The committee would hesitate to allow wires or short wave messages 
to be tapped in times of normaley. We are, however, in a national 
emergency. Some sacrifices must be made. Some rights may have 
to be vielded. Just as in a period of war, the writ of habeas corpus 
may be abrogated and certain inalienable rights temporarily sus- 
pended, so in times of danger and peril—although short of war— 
inroads must necessarily be made upon those rights, if our Democracy 
is to be preserved. 

We recognize that abuses can easily accompany the privilege of 
wire tapping, but we have the earnest assurance of the Attorney 
General and his immediate subordinates that the utmost care and 
caution will be exercised, and that there will be no abuse of this 
privilege. Especially do we call attention to the fact there must be 
no infringement of the rights of labor under the National Labor 
Relations Act and other similar statutes. 

We draw attention to some objections which have been made to the 
phrase at the end of the first section, “or in any other manner.” This 
phrase is limited by the specific enumerations immediately preceding, 
for example, ‘“‘sabotage,’’ “espionage,” “treason,” “seditious con- 
spiracy,” and ‘‘violations of neutrality laws.” 

Assuredly, criminals and other persons inimical to the existence of 
our Democratic Government must be tracked down, and every reason- 
able means at the command of the Government should be exercised 
to that end. The usual, if not necessary method of communication 
used by the culprits and traitors aimed at by this bill are the telephone, 
the telegraph, and the radio short wave. 

The so-called “fifth column” activities in a number of European 
countries make us pause and think. Our democracy must be imple- 
mented with means to protect itself against those who would over- 
throw it by force and violence, or by cooperation with 2 totalitarian 
government. To enable the chief Federal law enforcement ageney 
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to maintain surveillance of means of communications for that purpose 
under the safeguards contained in the bill, is a proper precautic n 
and at the same time would not unduly infringe on individual liberty, 
Attorney General Jackson has approved the purposes of this resoly. 
tion, and under date of May 31, 1940, wrote as follows concermin 
House Joint Resolution 553 (which after amendment by the Com. 
mittee on the Judiciary constitutes the reported joint resolution). 


May 31, 1940. 
Hon. EMANUEL CELLER, 


House of Representatives, Washington, D. C. 


My Dear Mr. ConGressman: This acknowledges your letter of May 27 
requesting my views concerning the desirability of House Joint Resolution 553, 
which proposes to extend the authority of the Federal Bureau of Investigation 
t the Department of Justice to conduct investigations in the interests of national 

efense. 

In compliance with your request, I have carefully examined the proposed 
legislation. 

Section 1 of the joint resolution proposes to authorize and direct the Federg| 
Bureau of Investigation of the Departinent of Justice to conduct investigations, 
subject to the direction of the Attorney General, to ascertain, prevent, and 
frustrate any interferences or attempts or plans to interfere with the national 
defense by sabotage, espionage, violations of the neutrality laws, or in any other 
manner. 

The objective desired to be attained by the legislation is clearly commendable. 

Section 2 of the joint resolution would exempt the investigations authorized by 
section 1 from the provisions of the Communications Act which were recently 
construed by the Supreme Court as banning the introduction in evidence in the 
Federal courts of information obtained by tapping telephone wires. 

In a statement made by me to the press on March 15, 1940, the following 
observatious are found on this general subject: 

“In a limited class of cases, such as kidnaping, extortion, and racketeering, 
where the telephone is the usual means of conveying threats and information, it 
is the opinion of the present Attorney General as it was of Attorney General 
Mite cll that wire tapping should be authorized under some appropriate safe 
guar. Under the existing state of the law and decisions, this cannot be done 
unless Congress sees fit to modify the existing statutes.” 

The philosophy underlying the foregoing remarks, which were directed to the 
activities of the underworld, would seem applicable with even greater force to 
the activities of persons engaged in espionage, sabotage, and other activities 
interfering with the national defense. 

With kind personal regards, 

Sincerely yours, 
ATTORNEY GENERAL. 
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ExuHrsiT 21 


i1ru CONGRESS — 
— SESSION H.R. 2266 


IN THE HOUSE OF REPRESENTATIVES 
JANUARY 16, 1941 


Mr. Hopes introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To amend the Judicial Code by adding thereto a new section authorizing, for 
the purpose of detecting or preventing crime, any investigatorial agency of 
the United States, when specifically authorized by the head of the department 
of which it is a part, to intercept, listen in on, or record telephone, telegraph, 
radio, and any other similar messages or communications; and making such 
authorizations and communications, and testimony concerning same, admis- 
sible evidence ; and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Judicial Code be, and the same is 
hereby, amended by inserting after section 274d thereof a new section, to be num- 
pered 274e, reading as follows: 

“Spo, 274e. Notwithstanding any other provision of law, whenever the head 
of any executive department of the United States has reasonable ground for 
believing that a felony cognizable under any law of the United States the enforce- 
ment of which is under his jurisdiction, may have been committed, is being com- 
mitted, or may be about to be committed, and he so certifies, any investigatorial 
agency forming a part of such department may, in connection with investiga- 
tion, detection, or prevention of such felony or the apprehension of the perpe- 
trators thereof, intercept, listen in on, or record telephone, telegraph, radio, and 
any other similar messages or communications. 

“Any such certificate shall be admissible in evidence in any court having juris- 
diction of any such case, and upon being offered in evidence, it shall be admitted 
as a self-proving document. Upon and after the admission of such certificate in 
evidence in any case, any evidence obtained by the interception of hearing or 
recording of any telephone, telegraph, radio, or other similar message or com- 
munication, as well as testimony concerning the same, shall be admissible and 


admitted in evidence, in any prosecution for such an offense, if such evidence is 
otherwise admissible.” 
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XXHIBIT 22 


77TH CONGRESS HLR. 3099 


1st SESSION 
IN THE HOUSB OF REPRESENTATIVES 
FEBRUARY 5, 1941 


Mr. WALTER introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To amend the Judicial Code by adding thereto a new section 274e, relating to 
the interception of wire or radio communications by persons employed in the 
investigation, detection, or prevention of offenses against the United States 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 11 of the Judicial Code (U.S.C, 
1934 edition, title 28, chapter 10) is amended by inserting after section 2744 
thereof a new section, to be numbered 274e, as follows : 

“Sec. 274e. (1) Upon application by any person employed in the investiga. 
tion, detection, or prevention of offenses against the United States, a judge of 
the United States district Court, or of a State or Territorial court of record, or 
a United States commissioner, shall issue a permit, signed by him with his name 
of office, authorizing the applicant to intercept, listen in or, on record, in the 
district, State, or Territory in which such judge or commissioner has jurisdic. 
tion, any message or communication which may be transmitted by wire or radio 
by the use of any specified communication facilities, if such judge or commis. 
sioner is satisfied that there is probable cause to believe that such communica. 
tion facilities are being used or are likely to be used in transmitting information 
which would be useful in investigating, detecting, or preventing the commission 
of a felony cognizable under any law of the United States relating to the national 
defense, or useful in the apprehension of the perpetrators of any such offense. 

“(2) The judge or commissioner shall, before issuing such permit, examine on 
oath the applicant and any witness he may produce, and require their affidavits 
of take their depositions in writing and cause them to be subscribed by the 
parties making them. The affidavits or depositions must set forth the facts tend- 
ing to establish the grounds of the application or probable cause for believing 
that they exist. 

“(3) Whoever shall knowingly and willfully obstruct, resist, or oppose any 
person acting under authority of any such permit, or shall assault, beat, or wound 
any such person, knowing him to be a person acting under such authority, shall 
upon conviction thereof be subject to a fine of not more than $1,000 or to imprison- 
ment for not more than two years. 

(4) Sections 125 and 126 of the Criminal Code (U.S.C., 1934 edition, title 
18, secs. 231 and 232) shall apply to and embrace all persons making oath or 
affirmation or procuring the same under the provisions of this section, and such 
persons shall be subject to all the pains and penalties of said sections. 

“(5) Any person who maliciously and without probable cause procures a 
permit under the provisions of this section shall upon conviction thereof be 
subject to a fine of not more than $1,000 or to imprisonment for not more than 
one year. 

“(6) Any person who, in exercising the authority granted by a permit issued 
under this section, willfully exceeds his authority thereunder, or exercises it 
with unnecessary severity, shall upon conviction thereof be subject to a fine of 
not more than $1,000 or to imprisonment for not more than one year. 

“(7) Any permit issued under authority of this section shall be admissible in 
evidence in any court of competent jurisdiction in a prosecution for the commis 
sion of a felony cognizable under any law of the United States relating to national 
defense, and, upon being offered in evidence in any such case, shall be admitted 
as a self-proving document. Upon and after the admission of such permit in 
evidence in any such case, any evidence obtained under authority thereof, as 
well as testimony concerning such evidence, shall be admissible and admitted 
in evidence.”’ 
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EXHIBIT 23 

Union Calendar No. 107 
“79H CONGRESS : oo 
tes CONGRE H. R. 4228 


[Report No. 358] 
IN THE HOUSE OF REPRESENTATIVES 
Marcu 31, 1941 


Mr. Hosss introduced the following bill; which was referred to the Committee 
on the Judiciary 


APRIL 1, 1941 


Committed to the Committee of the Whole House on the State of the Union and 
ordered to be printed 


A BILL 


To amend the Judicial Code by adding thereto a new section authorizing, for the 
purpose of detecting or preventing certain crimes, the Federal Bureau of Inves- 
tigation of the Department of Justice, when specifically authorized by the 
Attorney General of the United States, to intercept, listen in on, or record 
telephone, telegraph, or radio messages or communications ; and making such 
authorizations and communications, and testimony concerning same, admis- 
sible evidence ; and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Judicial Code (U.S.C., title 28) be, 
and the same is hereby, amended by inserting after section 274d thereof a new 
section, to be numbered 274e, reading as follows: 

“Seco. 274e. Notwithstanding any other provision of law, whenever the Attorney 
General of the United States has reasonable ground for believing that a felony 
cognizable under any law of the United States relating to espionage (U-.S.C., 
title 50, secs. 31-42), sabotage (U.S.C., title 18, sec. 381; title 50, secs. 101-108, 
and the Act of November 30, 1940, Public, No. 886, Seventy-sixth Congress, third 
session), the transportation of kidnaped persons in interstate or foreign com- 
merce (U.S.C... title 18, secs. 408a—408c), or the transmission of threatening or 
extortion communications through the mails or interstate commerce (U.S.C., 
title 18, secs. 338 a, 33Sb, and 408d), may have been committed, is being committed, 
or may be about to be committed, and he so certifies, and in so certifying states 
specifically the facts forming the basis of his belief that such felony may have 
been committed, is being committed, or may be about to be committed, the Federal 
Bureau of Investigation of the Department of Justice may, in connection with 
investigation, detection, or prevention of such felony or the apprehension of the 
perpetrators thereof, intercept, listen in on, or record telephone, telegraph, or 
radio messages or Communications; and if in such event such interception, listen- 
ing in, or recording is to be carried on in an area within the jurisdiction of the 
Department of War or Department of the Navy, then it may be carried on by 
the Division of Military Intelligence or the Office of Naval Intelligence. 

“Any such certificate or a duly authenticated copy thereof shall be admissible 
in evidence in any court having jurisdiction of any such case only as proof of 
its execution and filing. Upon and after the admission of such certificate in 
evidence in uny case, any evidence obtained by the interception, hearing, or 
recording of any telephone, telegraph, or radio message or communication, as 
well as testimony concerning the same, shall be admissible and admitted in 
evidence, in any prosecution for any offense hereinbefore enumerated, if such 
evidence is otherwise admissible 

“Certificates made by the Attorney General under the provisions of this section 
shall be deposited in the files of the Department of Justice and form a part 
thereof. 

“Any person who divulges, publishes, or uses the existence, contents, substance, 
purport, or meaning of any information obtained pursuant to the provisions of 
this Act otherwise than in connection with the investigation, detection, or pre- 
vention of any offense hereinbefore enumerated, or the apprehension or prosecu- 
tion of the perpetrators thereof shall be fined not more than $10,000 or imprisoned 
hot more than two years or both.” 








Titn Concoress ! HOUSE OF REPRESENTATIVES Rurorr 
1st Session No. 368 
eeG50uQQaaoaon0aoo000nm aaa aS SSS 


AUTHORIZING WIRE TAPPING IN CERTAIN CASES 





Apri. 1, 1941.—Committed to the Committee of the Whole House on the state 
of the Union and ordered to be printed 


Mr. Camp, from the Committee on the Judiciary, submitted the 
following 


REPORT 


(To accompany H. R. 4228] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R..4228) to amend the judicial code by adding thereto a new section 
authorizing, for the purpose of detecting or preventing certain crimes, 
the Federal Bureau of Investigation of the Department of Justice, 
when specifically authorized by the Attorney General of the United 
States, to intercept, listen in on, or record telephone, telegraph, or 
radio messages Or communications; and muking such authorizations 
and communications, and testimony Concerning same, admissible evi- 
dence; and for other purposes, having considered the same, report it 
favorably to the House with the recommendation that it do pass. 

This bill would authorize the Attorney General, under certain safe- 
euards, to permit the Federal Bureaurof Investigation to intercept, 
listen in on, or record telephone, telegraph, or radio messages or com- 
munications in connection with the investigation, detection, or pre- 
vention of espionage, sabotage, kidnaping, and extortion. 

The permission would be granted when the Attorney General has 
reasonable grounds for believing that such a felony may have been 
committed, is being committed, or may be about to be committed, 
and he so certifies. The bill requires that the certificate state specifi- 
cally the facts forming the basis of the Attorney General's belief. 
It is not intended that his latter requirement, that the certificate state 
specifically the facts, be construed to require statements in the cer- 
tificate amounting to a showing of onobatile cause. Rather, it is 
intended that the Attorney General indicate in the certificate in each 
instance the grounds upon which he bases his conclusion that the 
authorization of wire tapping is in his opinion justified. 

Where the interception, listening in, or recording is to be carried on 
in an area within the jurisdiction of the Department of War or Depart 
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ment of the Navy, then it may be carried on by the Division of Military 
Intelligence or the Otlice of Naval Intelligence. F 
The divulging, publishing, or using of the information obtained under 
the bill other than for the purposes specified, is punishable by a fine 
of not more than $10,000 or imprisonment for not more than 2 years, 
or both. 
Hearings were conducted on the original bill If. R. 2266 and on 


H.R. Sov. 
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EXHIBIT 24 


77TH CONGRESS >... OFO 
2D SESSION H..J. Res. 219 


IN THE HOUSE OF REPRESENTATIVES 
JANUARY 27, 1942 


Mr. CELLER introduced the following joint resolution ; which was referred to the 
Conunittee on the Judiciary 


JOINT RESOLUTION 


To authorize the Federal Bureau of Investigation of the Department of Justice. 
and the Intelligence Services of the State, War, and Navy Departments, to 
conduct investigations in the interests of national defense, and for 


that 
purpose to permit wire tapping in certain cases. 


Resolved by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Federal Bureau of Investigation 
of the Department of Justice, and the Intelligence Services of the State, War. 
and Navy Departments, be authorized and directed to conduct investigations, 
subject to the direction of the heads of such various Departments, to ascertain, 
prevent, and frustrate any interference or attempts or plans to interfere with 
the national defense by sabotage, treason, seditious conspiracy (as defined in 
U.S.C., title 18, sec. 6), espionage, violations of neutrality laws, or in any other 
manner. 

Sec. 2. The provisions of section 605 of the Act of June 19, 1934 (48 Stat 
1103), shall not apply to investigations authorized by the provisions of this 
joint resolution, if any of such Department heads finds that there is probable 
cause to believe that any violation of law described in section 1 hereof is taking 
place, has taken place, or may take place 

The information so obtained shall not be used for any other purpose than 
such investigation and shall not be admissible in evidence except in connee- 
tion with a prosecution for an offense indicated insection 1 hereof, and then only 
on the producton of said certificate in open court. 


EXHIBIT 25 


77TH CONGRESS a 
* 2p SESSION H.R. 6919 


IN THE HOUSE OF REPRESENTATIVES 
APRIL 13, 1942 


Mr. Hopes introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To amend the Judicial Code by adding thereto new sections authorizing author- 
ized agents of the Military Intelligence Division of the War Department, or of 
the Office of Naval Intelligence of the Navy Department, or of the Federal 
Bureau of Investigation of the Department of Justice, to intercept, listen in 
on, or record telephone, telegraph, cable, radio, or any other similar messages 
or communications, and making such authorizations and communications 
and the testimony concerning same admissible evidence: requiring telegraph 
and cable companies to furnish such agencies with copies of communications 
in their possession or under their control upon request; providing punish- 
ment for violations ; and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of American in Congress assembled, That the Judicial Code (U.S.C., title 28) be, 
and the same is hereby, amended by inserting after section 274d thereof new 
sections, to be number 274e, 274f, and 274g, reading as follows: 
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Sec. 274e. Notwithstanding any other provision of law, whenever the head 
of the Military Intelligence Division of the War Department, or of the Office 
of Naval Intelligence of the Navy Department, or of the Federal Bureau of In 
vestigation of the Department of Justice, has reasonable ground for believing 
that information of value to national defense or to the prosecution of war or to 
the investigation, prevention, or detection of any felony cognizable under any 
law of the United States, the enforcement of which is under his jurisdiction, or 
to the apprehension of the perpetrators of any such felony, he may so certify, 
and authorize such agent or agents as he may designate to intercept, listen in on, 
or record telephone, telegraph, cable, radio, and any other similar messages 
or communications and to request of any telephone, telegraph, cable, or radio 
company or of any official, agent, or employee of any one of such companies, 
copies of any messages or other communications in the possession or under the 
control of any one of them. Any and all such requests shall be forthwitl 
granted, and all such companies, their officers, agents, and employees shall 
cooperate fully and forthwith in the interception of any message, the interception 
of which is so requested. 

“Any such certificate or a duly authenticated copy thereof shall be admissible 
in evidence in any court having jurisdiction of any such case only as proof of 
its execution and filing. Upon and after the admission of such certificate in 
evidence in any case, any evidence obtained by the interception, hearing, or 
recording of any telephone, telegraph, or radio message or communication, as 
well as testimony concerning the same, shall be admissible and admitted in 
evidence, in any prosecution for any offense hereinbefore enumerated, if such 
evidence is otherwise admissible 

“Certificates made under the provisions of this section shall be deposited 
the files of the office of issuance and form a part thereof. 

“Sec. 274f. Any person who shall hinder or delay any person authorized 
by the head of the Military Intelligence Division of the War Department, or 
of the head of the Office of Naval Intelligence of the Navy Department, or of 
the head of the Federal Bureau of Investigation of the Department of Justice, 
to intercept, listen in on, or record any telephone, telegraph, cable, radio, or 
other similar message or communication, or who fails forthwith to comply 
with the request of any authorized person for the delivery, forthwith, of a copy 
of any telegraph or cable message or communication in his possession or under 
his control, or any person who shall participate in any such offense, shall, upon 
conviction, be fined not more than $10,000 or imprisoned not more than twenty 
years, or both. , 

“Sec. 274g. Any person who divulges, publishes, or uses the existence, con- 
tents, substance, purport, or meaning of any information obtained pursuant to 
the provisions of this Act otherwise than in connection with the purposes herei 
indicated shall be fined not more than $10,000 or imprisoned not more thi 
two years, or both.” 
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EXHIBIT 26 


sec. 5. I 
77 ‘ONGRESS nant yision to a 
ae H.J. RES. 304 this joint 
stances § 
IN THE HOUSE OF REPRESENTATIVES Sec. 6. 
indiv 
APRIL 21, 1942 ganized £ 
Sec. 7 
Mr. CELLER introduced the following joint resolution ; which was referred to the the prese! 
Committee on the Judiciary such earli 
designate 
Apri 23, 1942 
Committed to the Commitee of the Whole House on the state of the Union ang 
ordered to be printed 
May 4, 1942 | 
Recommitted to the Committee on the Judiciary and ordered to be printed ! 
' 


JOINT RESOLUTION 


To authorize the Federal Bureau of Investigation of the Department of Justice, 
the Military Intelligence Division of the War Department, and the Office of | 
Naval Intelligence of the Navy Department to conduct certain investigations | 
in the interest of prosecution of the war. | 
Resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled, That the Federal Bureau of Investigation of the 

Department of Justice, the Military Intelligence Division of the War Depart. 

ment, and the Office of Naval Intelligence of the Navy Department are author. 

ized to conduct investigations and require that telegranis, cables, radiograms, or 
other wire or radio communications, and copies or records thereof, be disclosed 
and delivered, without regard to the limitations contained in section 605 of the 

Communications Act of 1934 (48 Stat. 1103), to ascertain, prevent, or frustrate 

any interference or any attempts or plans for interference with the national 

security and defense by treason, sabotage, espionage, seditious conspiracy, vie | 
lations of neutrality laws, violations of the Act requiring the registration of } 

agents of foreign principals (Act of June 8, 1938, as amended (52 Stat. 681)), 

violations of the Act requiring the registration of organizations carrying on cer. 

tain activities within the United States (Act of October 17, 1940 (54 Stat. 1201)), 

or in any other manner: Provided, That no interception of any message by wire 

or radio and no disclosure and delivery of telegrams, cables, radiograms, or 

other wire or radio communications, or copies or records thereof, shall be made 
by any agency specified in this section unless and until such agency has re 
ceived the approval of the head of the Federal Bureau of Investigation of the 

Department of Justice, the head of the military Intelligence Division of the 

War Department, and the head of the Office of Naval Intelligence of the Navy 

Department, as the case may be, or by such officer or official as may be desig- 

nated by one of them. Such approval shall only be given when there is reason- 

able ground to believe that a violation of a law described in this section may 
have been committed, is being committed, or may be about to be committed. 

The information obtained shall not be used for any purpose other than such 

investigation and shall not be admissible in evidence except in connection with 

the prosecution of an offense above described. 

Sec. 2. No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this joint resolution, for the disclosure and de 
livery of any telegram, cable, radiogram, or other wire or radio communication, 
or copies or records thereof, in his possession or under his control. 

Sec. 3. No person shall divulge, publish, or use the existence, contents, sub | 
stance, purport, or meaning of any information obtained pursuant to the pro- 
visions of this joint resolution otherwise than for the purposes hereinbefore 
enumerated. 

Sec. 4. Any person who willfully and knowingly violates any provision of this 
joint resolution shall be guilty of a felony and upon conviction thereof shall be 
fined not more than $10,000 or imprisoned not more than two years, or both. 





) the 


and 


tice, 
e of 
ions 


8 of 
the 
art 
hor- 
, or 


‘the 
rate 
onal 
Vio- 
n of 
l)), 


1)), 
vire 
, or 
ade 
re- 
the 
the 
avy 
sig- 
sOn- 
nay 
ted. 
uch 
vith 


luly 
de- 
ion, 


sub- 
Dro- 
fore 


this 
| be 


77 
WIRETAPPING 9 


: icati f such pro- 
isi his joint resolution or the apgencation 2 shane 

ee er Seana in held invalid, the validity - ee 

vision to ete and the applicability of such provisior 

this joint neve be affected thereby. : he term “person” shall include 

stances we yses of this joint resolution the < coraseeiion: ox Snr or 
Sec. 6. For cain association, business trust, corpor: , 

any individual, Solas whether incorporated or not. x the continuance of 
nized group yng solution shall remain in force during & shen tee teen eee 
Sec. 7. This _— ae six months after the termination ye inenthand. aa 

= ser ; ph the Congress by concurrent resolution, or 

such earlier s 


designate. 





77rH Conaress ! HOUSE OF REPRESENTATIVES { Reror; | headed 
2d Session 


No. j fect: 
(SS SSS ESS | It wer 
ene 
oe 
4 
| fui 
AUTHORIZING WIRE TAPPING IN THE INTEREST 0} | they 
PROSECUTION OF THE WAR yes 
Ind 
author 
munice 
Aprit 23, 1942.—-Committed to the Committee of the Whole House on the assing 
state of the Union and ordered to be printed | instan! 
wire a 
-~ 
e 
Mr. Ce.uer, from the Committee on the Judiciary, submitted the | have | 
following have | 
and : 
rhich 
REPORT adic 
[To accompany H. J. Res. 304] em 
of tel 
The Committee on the Judiciary to whom was referred the joint can 0 
resolution (H. J. Res. 304) to authorize the Federal Bureau of Investi- | the 8 
gation of the ng te of Justice, the Military Intelligence Divi. | ~~ 

sion of the War Department, and the Office of Naval Intelligence of \ to 
the Navy Department to conduct certain investigations in the interest mitte 
of prosecution of the war, after hearings on the original joint resolution use 0 
(H. J. Res. 283), and after careful consideration, report the same admi 
favorably to the House with the recommendation that the joint reso- Di 
lution do pass. than 
This joint resolution would authorize the Federal Bureau of Investi- | of tl 


gation of the Department of Justice, the Military Intelligence Division $10, 
of the War Department and the Office of Naval intclieane of the At 
Navy Department to conduct investigations without regard to the so t] 
limitations contained in section 605 of the Communications Act of 
1934, to ascertain, prevent, or frustrate any interference or any 
attempts or plans for interference with the national security aud 
defense by treason, sabotage, espionage, seditious conspiracy, vivla- 
tions of the neutrality laws, violations of the act requiring registra- 
tion of agents of foreign principals and violations of the act requiring 
registration of organizations carrying on certain activities in the 
United States, or in any other manner. 

The joint resolution expressly authorizes these three agencies to 
require that telegrams, cables, radiograms, or other wire or radio 
cofiumunications and copies or records thereof be disclosed and deliv- 
ered. This power is most desirable as it may be recalled that the 
report on the Japanese attack on Pearl Harbor filed by the Commission 
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headed by Justice Owen J. Roberts contained the following finding of 


fact: 

It was believed that the center of Japanese espionage in Hawaii was the 
Japanese consulate at Honolulu. It has been discovered that the Japanese consul 
sent to and received from Tokyo in his own and other names many messages on 
commercial radio circuits. This activity greatly increased toward December 7, 
1941. The contents of these messages, if it could have been learned, n i-;ht have 
furnished valuable information. In view of the peaccful relations with Japan, 
and the consequent restrictions on the activities of the investigation agencies, 
OF they were unable prior to December 7 to obtain and examine messages tranen itted 
through commercial channels by the Japanese consul, or by persons acting for him. 


Under the first War Powers Act, 1941, approved December 18, 
authority was given for the interception and censorship of com- 
munications by mail, cable, radio, or other means of transmission 
assing between the United States and any foreign country. The 
instant bill removes the prohibitions against the tapping of domestic 
wire and wireless communications and the use of evidence obtained 
thereby for the adequate prosecution of the war. 

The restrictions that now obtain against so-called wire tapping 
have been dangerous bars against effective counterespionage. We 
have the very anomalous situation wherein enemy spies, saboteurs, 
and espionage agents flout the restrictions concerning wire tapping 
which Federal officers rigidly observe. Such a situation is woefully 
ridiculous. 

Under the provisions of the present joint resolution interception of 
messages and communications can only be made and the obtaining 
of telegrams, cables, or other communications or copies or recards 
rint can only be had by one of the specified agencies where it has received 
sti- the approval of the head of that agency or the officer or official as 
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sof | to here that a violation of a crime specified may Lave been com- 

"est mitted, is being committed, or may be about to be committed. The 

ion use of information obtained is limited, and evidence obtained may be 

me admitted in evidence only in prosecuting an enumerated offense. 

30- Divulging, publishing, or using information obtained otherwise 
than for the specified purposes, and other violations of provisions 

sti | of the joint resolution are punishable by a fine of not more than 

ion ; $10,000 or imprisonment for not more than 2 years, or both. 

the Attention is called to the fact that the joint resolution is limited 

the so that it shall be in effect only during the war period. 
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EXHIBIT 27 
77TH CONGRESS NOY ¢ , 
2p SESSION H.J. RES. 310 
IN THE SENATE OF THE UNITED STATES 
May 27 (legislative day, May 26), 1942 
Read twice and referred to the Committee on Interstate Commerce 


JOINT RESOLUTION 


To authorize the Federal Bureau of Investigation of the Department of Justice 
the Military Intelligence Division of the War Department, and the Office of 
Naval Intelligence of the Navy Department in the conduct of certain invyesgtj. 
gations in the interest of prosecution of the war, to make use of intercepted 
communications without regard to the limitations contained in section 605 
of the Communications Act of 1934 (48 Stat. 1103), and for other purposes, 


Resolved by the Senate and House of Representatives of the United States 


of America in Congress assembled, That the Federal Bureau of Investigation of } 


the Department of Justice, the Military Intelligence Division of the War Depart. 
ment, and the Office of Naval Intelligence of the Navy Department are authorized, 
in the conduct of investigations, to ascertain, prevent, or frustrate any inter. 
ference or any attempts or plans for interference with the national security and 
defense by treason, sabotage, espionage, seditious conspiracy, violations of 
neutrality laws, violations of the Act requiring the registration of agents of 
foreign principals (Act of June 8, 1938, as amended (52 Stat. 631) ), violations 
of the Act requiring the registration of organizations carrying on certain actiyi- 
ties within the United States (Act of October 17, 1940 (54 Stat. 1201)), or in 
any other manner, to require that telegrams, cablegrams, radiograms, or other 
wire or radio communications and copies or records thereof be disclosed and 
delivered to any authorized agent of any one of said investigatorial agencies, 
without regard to the limitations contained in section 605 of the Communications 
Act of 1934 (48 Stat. 1103): Provided, That no demand for the disclosure and 
delivery of telegrams, cablegrams, radiograms, or other wire or radio commmi- 
cations, or copies or records thereof, shall be made by any agency specified in 
this section unless and until such agency has received the approval of the 
head of the Federal Bureau of Investigation of the Department of Justice, the 
head of the Military Intelligence Division of the War Department, and the 
head of the Office of Naval Intelligence of the Navy Department, as the case 
may be, or by such officer or official as may be designated by him. Such approval 
shall be given only when there is reasonable ground to believe that a violation 
of a law referred to in this section may have been committed, is being com- 
mitted, or may be about to be committed, or the national safety is otherwise 
threatened. The information thus obtained shall be admissible in evidence. 

Sec. 2. No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this joint resolution, for the disclosure and 
surrender of any telegram, cablegram, radiogram, or other wire or radio con- 
munication, or copies or records thereof in his possession or under his control. 

Sec. 3. No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information obtained pursuant to the pro- 
visions of this joint resolution otherwise than for the purposes hereinbefore 
enumerated. 

Sec. 4. Any information obtained by any one of the three investigatorial 
agencies above named in the conduct of any investigation referred to in this 
resolution by means of intercepting, listening in on, or recording telephone, 
telegraph, cable, radio, and any other similar messages or communications, shall 
be admissible in evidence in any prosecution for any offense mentioned in this 
resolution, but not otherwise. 

Sec. 5. Any person who willfully and knowingly violates any provision of 
this joint resolution shall be guilty of a felony and upon conviction thereof shall 
be fined not more than $10,000 or imprisoned not more than two years, or both. 
Sec. 6. If any provision of this joint resolution or the application of such 
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USING IN EVIDENCE INFORMATION OBTAINED BY WIRE 
TAPPING IN THE INTEREST OF PROSECUTING THE 
WAR 


Mar 7, 1942.—Committed to the Committee of the Whole House on the state of 
the Union and ordered to be printed 





Mr. Ce.ter, from the Committve on the Judiciary, submitted the 


following 
REPORT 


(To accompany H. J. Res. 310] 


The Committee on the Judiciary, to whom was referred the joint 
resolution (H. J. Res. 310) to authorize the Federal Bureau of Investi- 
gation of the Department of Justice, the Military Intelligence Divi- 
sion of the War Department, and the Office of Naval Intelligence of 
the Navy Department in the conduct of certain investigations in the 
interest of prosecution of the war, to make use of intercepted com- 
munications without regard to the limitations contained in section 605 
of the Communications Act of 1934 (48 Stat. 1103), and for other 
purposes, after hearings on the original meusure (H. J. Res. 283), and 
after careful consideration, report the joint resolution favorably to the 
House with the recommendation that it do pass. 


EXPLANATION 


This measure is in general essence a war measure—effective only 
until 6 months after the termination of the war or until sooner ter- 
minated by the President or by Congress. It does not diminish the 
present power of the Federal Bureau of Investigation and the Military 
and Naval Intelligence services to intercept communications. It 1s 
intended to make admissible in evidence information with respect to 
the offenses referred to which may be obtained by wire tapping, not- 
withstanding the provisions of section 605 of the Communications 
Act of 1934. That section provides that no person not being author- 
ized by the sender shall intercept any communication and divulge 
or publish the same. 

PROVISIONS OF THE BILL 


The resolution authorizes the Federal Bureau of Investigation, the 
Military Intelligence Division, and the Office of Naval Intelligence 
in the conduct of investigations, to ascertain, prevent, or frustrate 
any interference or any attempts or plans for interference with the 


982 


nation 
{ious ¢ 
requir 
of the 
certall 
to req 
radio 
lelive 
to the 
Act 0! 
Tel 
muni 
the ay 
or © 
there 
tom 
or 
threa 
Soe 
perse 
raclic 
Se 
obtat 
Sp 
offen 
obta 
visio 
more 
se 
“per 
S 
of t) 
or u 
or t] 


A 
gral 
to i 
Con 
taln 

It 
Jaye 
sent 
com 
1941 
fur 
und 
wer 
thre 


4 
hel 
ent 


tate of 


d the 


joint 
esti- 
Divi- 
ce of 
1 the 
com- 
1 605 
ther 

and 
> the 


only 
ter- 

the 
tary 
[t is 
t to 
not- 
ions 
bor- 


ulge 


the 
nce 
rate 
the 


WIRETAPPING OX3 


national security ancl defense by treason, sabotage, aaa sedi- 
tious conspiracy. violations of oe laws, violations of the act 
requiring the registration of agents of foreign principals, violations 
of the act requiring the registration of organizations carrying on 
vertain activities within the United Sintes, or in any other manner, 
to require that telegrams, cablegrams, radiograms, or other wire or 
radio communications and copies or records thereof be disclosed and 
delivered to any authorized agent of such agencies, without regard 
to the limitations contained in section 605 of the Communications 
Act of 1934 (48 Stat. 1103). . 

Telegrams, callegrams, radiograms, or other wire or radio com- 
munications or copies or records thereof may only be required where 
the ageney secures approval of the hend of the agency or the officer 
or official designated by him. Approval may be given only when 
there ix reasonable ground to believe that a violation of a law referred 
to in the resolution may have been committed, is being committed, 
or may be about to be committed or the national safety is otherwise 
threatened, 

Section 2 requires compliance with the request of a duly authorized 
person for ‘the disclosure and surrender of a telegram, cablegram, 
radiogram, or other wire or radio conmunication, : 

Section 8 prohibits divulging, publishing, or using information 
obtained under the resolution except for the specified purposes. 

Section 4 makes admissible in’ evidence m= prosecutions for the 
offenses mentioned in the resolution. and only therein, information 
obtained by intercepting, listening in on, or recording communications, 

Section 5 cmueuians the penalty for a violation of any of the pro- 
visions. of a fine of not more than $10,000 or imprisonment for not 
more than 2 years, or both, 

Section 6 is the usual separability provision and section 7 defines 
“person,” 

Section 8 provides for the effective period, during the continuance 
of the present war and for 6 months after the termination of the war, 
or until such earlier time.as the Congress, by concurrent resolution, 
or the President, nay designate, 


REPORT CONCERNING PEARL HARBOR 


Authority to require disclosure and delivery of telegrams, cable- 
grams, radiograms., or other wire or radio communications was referred 
to in the report on the Japanese attack on Pearl Harbor filed by the 
Commission headed by Justice Owen J. Roberts. The report con- 
tained the following finding of fact: 

It was believed that the center of Jupanese explonage in Hawail was the 
Jajainerse consulate ut Honolulu. It has been discovered that the Japanese consul 
vent to and received from Tokyo in his own and other names many messages on 
commercial radio cireulis. This activity greatly increased toward December 7, 
WH. The contents of these mexsnges, If it could have been learned, might have 
fnruished valuable information. In view of the peaceful relations with Japan, 
and the consequent restrictions on the activities of the Investigation agencies, they 
were unable prior to Devember 7 to obtain and examine messages transmitted 
through commercial channels by the Japanese consul, or by persons acting for bim, 


SUPREME COURT DECISIONS 


The Supreme Court in Olmatead v. United Statea (277 U. 8. 438), 
held in 1928 that the tapping of telephone and telegraph wires by law- 
enforcement officers was not violative of the provisions of the fourth 
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amendment relating to searches and seizures, in view of the fact thy 
it did not involve a physical invasion of anyone’s premises. 


In Nardone v. United States (802 U. 8. 879), the Supreme Court held | 


that the Government’s introduction of transcripts and recordings of 
intercepted interstate messages in the trial of a criminal case const. 
tuted a divulgence of such messayex coutrary to the terms of section 
605 of the Communications Act of 1934. 

In Weiss v. United States (308 U. S. 321), intrastate telephone com. 
munications were intercepted by Federal agents, their contents wer, 
divulged to certain of the defendants, and, as a result, these defendants 
confessed and agreed to turn state’s evidence. "They were permitted 
to testify to the contents of the messages. The Court held that the 
interdiction of the statute extended to the interception and divulgence 
of intrastate as well as interstate messages. It denied the Govern. 
ment’s claim that the witnesses’ testifying to the contents of the 
messages amounted to an authorization by them, as senders, of the 


divulgence of the communications within the meaning of the statute _ 


It was claimed in the second Nardone case, Nardone vy. United States 
(308 U. S. 338, that unlawfully intercepted messages had been used 
te obtain evidence against the senders, and that such use, and the 
introduction of the evidence so obtained, over the objection of the 
senders, who were defendants. constituted a violation of the purpose 
and policy of the statute. ‘The Court held that if the facts sustained 
the claim the evidence should have been excluded. 

On April 27, 1942, the Supreme Court rendered two decisions bear- 
ing upon section 605 of the Gommnuuniuaticnns Act of 1934: 

(oldman y. United States involved a conviction for conspiracy to 
violate section 29 (b) (5) of the Bankruptcy Act by receiving, or 
attempting to obtain, money for acting, or forbearing to act, in a 
bankruptcy proceeding. At night access was obtained to the office 
of one Shulman and to an adjoining room, and a dictaphone way 
installed in a small aperture in the partition wall with a wire to be 
attached to earphones extending into the adjoining office. The 
dictaphone woul not work but the investigutors had with them a 
detectaphone having a receiver so delicate as, when placed against 
the partition wall, to pick up sound waves originating in Shulman’s 
office, and means for amplifying and hearing them. With this appa- 
ratus the Federal agents overheard, and the stenographer tvansertiel 
portions of conversations, and also heard what Shulman said when 
talking over the telephone from his office. Objection was made to 
the evidence that its receipt violated the fourth amendment of the 
Constitution and, as respects Shulman’s talk into the telephone 
receiver, violated also section 605 of the Communications Act of 1984. 
The Court held (1) that the overhearing and divulgence of what 
Shulman said into a telephone receiver was not a violation of section 
605 : 


The listening in the next room to the words of Shulman as he talked into the 
telephone receiver was nv more the interception of a wire communication, within 
the meaning of the act, than would have been the overhearing of the conversation 
by one sitting in the same room, (2) that what was heard by the use of the detecta- 
phone was hot made Illegal by trespass or unlawful entry, and (3) thut the use of 


the detectuphone by Government agents was not a violation of the fourth amend- 
ment. 


Ont! 
pet wee! 
We th 
constitu 
petween! 
Olmatea 
The 
Gola 
section 
mony 
dicted 
scheny 
for di: 
prospe 
who, 
dence 
messa; 
some ‘ 


"Fhe 


t thay 


t held 
28 of 
Dhstj. 
Ction 


com- 
were 
danty 
itted 
t the 
gence 
vern. 
the 
f the 
tute. 
tutes 
Used 
| the 
the 
pose 
Ine 


ear- 


y to 
, or 
in a 
fice 
Way 
> be 
The 
na 
inst 
an’s 
pa- 
red, 
hen 
to 
the 
one 
34. 
hat 
ion 


the 
hin 
lon 
ta- 
of 
nd- 


WIRETAPPING O85 


On this latter point the Court said relative to drawing a distinction 
between the O/matead case and the present one: 


We think, however, the distinction ig too nice for practical application of the 
constitutional guarantee and no reasonable or logical distinction can be drawn 
petween What Federal agents did in the present case and State officers did in the 


Olmatcad case. 

The Court expressly declined to overrule the O/mstead case. 

Goldstein et al. vy. United Statca involved the alleged violation of 
section 605 of the Communications Act by the admission of testi- 
mony in a Federal criminal trial. Petitioners and others were in- 
dicted under the mail fraud and conspiracy statutes. The alleged 
wheme was to defraud insurance companies by presenting false claims 
for disability benefits. ‘The principal subject of contention was the 
prospective testimony of Messman and Garrow, alleged coconspirators 
who, the petitioners asserted, had confessed and turned state’s evi- 
dence because they had been confronted with intercepted telephone 
messages. Messman and Garrow were parties to these messages, or 
some of them. but the petitioners were not. 

The Court stated the principal question: 


Assuming the witnesses’ testimony was induced by divulging to them the 
contents of intercepted telepphone messages, was the admission of this testimony 
erroneous? We hold that it was not. 


The Court also stated: 


The question now to be decided ix whether we shall extend the sanction for 
riolation of the Communications Act so as to make available to one not a party 
to the intercepted communication the objection that its use outside the courtroom, 
and prior to the trial, induced evidence which, except for that use, would be 
admissible. 

No court har ever gone «o far In applying the implied sanction for violation of 
the fourth amendment. While this Court bas never been called upon to decide 
the point, the Federal courts In numerous cases, and with unanimity, have denied 
standing to one not the victim of an unconstitutional search and éeizure to object 
to the Introduction in evidence of that which wus seized. A fortiori the same rule 
should apply to the introduction of evidence induced by the use or disclosure 
thereof to a witness other than the victim of the seizure. We think no broader 
sanction should be imposed npen the Government in respect of violations of the 
Communications Act. The court below was of the view that a divulgence of the 
intercepted messnges might lawfully be made with the consent of the sender, and 
weagree. The court further thought that, ax the sender might make such divul- 
gence lawful by his consent, none but he was Intended to be protected against 
divuigence by the statute. Agunin we agree. 

The petitioners, however, point out that the statute also forbids the: use of an 
anlawful intercepted message, or any information therein contained, by any 
person for his own benefit or the benefit of another not entitled thereto; and they 
say that the Governwent officials violated the act by using the messages and the 
information they contained, to induce the senders’ confessions and testimony. 
They urge that such use Is forbidden by the act and that they have standing to 
object to the introduction of the evidence thus obtained. The Government 
answer that this provision of the act was not intended to reach the use of the 
contents uf the mexsugen by Federal officers for obtaining evidence but was 
meant to prevent nee for the personal advantage or benefit of the user. We 
have no ocension to determine the soundness of the Government's argument. 

We are of opinion that even though the use made of the communications by 
the provecuting officers to induce the parties to them to testify were held a violu- 
tion of the statute, this would not render the testimony so procured inudmissible 
against a person not a party to the message. This is the settled common-law 
rule. There was no use at the trial of the intercepted communications, or of 
any information they contained as such. If such use ag occurred here is a vio- 
lation of the act, the statute itself imposes a sanction. 
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EXHIBIT 28 


80TH CONGRESS 1 9 
2D SESSION S. 9833 


IN THB SENATE OF THE UNITED STATES 
JUNE 8 (legislative day, JUNE 1), 1948 


Mr. WI Ley introduced the following bill; which was read twice and referreg 
to the Committee on the Judiciary 


A BILL 


To amend section 605 of the Communications Act of 1934 in order to increase 
the security of the United States, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 605 of the Act of June 19, 
1934, entitled ‘An Act to provide for the regulation of interstate and foreign 
communication by wire or radio, and for other purposes” (48 Stat. 1108), as 
amended, is hereby further amended by striking out therefrom the period at 
the end of said section and substituting therefor a colon followed by the words: 
“Provided further, That this section shall not apply to the interception, receipt, 
or utilization, in the interests of national security, of the contents of any com. 
munication, by wire or radio, of or to any foreign government by departments 
and agencies designated by the President for this purpose under such rules and 
regulations as may be approved by the President, and all carriers subject to this 
Act are hereby authorized to permit such interception, receipt, or utilization of 
the contents of any such communication by wire or radio, provided that nothing 
in this amendment shall be construed to authorize the interception of interstate 
and intrastate telephone communications. The term ‘foreign government’ as 
used in this section shall be construed to include in its meaning any person or 
persons acting or purporting to act for or on behalf of any faction, party, de- 
partment, agency, bureau, or military force of or within a foreign country, or 
for or on behalf of any government or any person or persons purporting to act 
as a government within a foreign country, whether or not such government is 
recognized by the United States.” 


EXHIBIT 29 


Sec. 5. (a) The Director of the Federal Bureau of Investigation of the Depart- 
ment of Justice; the Director of the Military Intelligence Division of the Depart- 
ment of the Army; the Director of Intelligence, United States Air Force: and 
the Chief of the Office of Naval Intelligence of the Navy Department are author- 
ized under rules and regulations as prescribed by the Attorney General, in the 
conduct of investigations to ascertain, prevent, or frustrate any interference 
or any attempts or plans for interference with the national security and defense 
by treason, sabotage, espionage, seditious conspiracy, violations of neutrality 
laws, violations of the Act requiring the registration of agents of foreign prin- 
cipals (Act of June 8, 1938, as amended (52 Stat. 681) ), violations of the Act 
requiring the registration of organizations carrying on certain activities within 
the United States (Act of October 17, 1940 (54 Stat. 1201) ), or in any other 
manner, to require that telegrams, cablegrams, radiograms, or other wire or 
radio communications and copies or records thereof, or, upon the express 
written approval of the Attorney General, that any information obtained by 
means of intercepting, listening in on, or recording telephone, telegraph, cable, 
radio, or any other similar messages or communications, be disclosed and de 
livered to any authorized agent of any one of said investigatorial agencies, with- 
out regard to the limitations contained in section 605 of the Communications 
Act of 1934 (48 Stat. 1108). The information thus obtained shall be admissible 
in evidence, but only when such evidence is offered in a criminal or civil pro- 
ceeding in which the Government is a party. 

(b) No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this section, for the disclosure and surrender 
of any telegram, cablegram, radiogram, or other wire or radio communication, 
or copies or records thereof in his possession or under his control. 
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(c) No person shall divulge, publish, or use the existence, contents, substance, 
purport, or meaning of any information obtained pursuant to the a 
of this section otherwise than for the purposes hereinbefore enumerated. a 

(d) Any person who willfully and knowingly violates any provision of this 
section shall be guilty of a felony and upon conviction thereof shall be fined not 
more than $10,000 or imprisoned not more than two years, or both. mn ge 

(e) If any provision of this section or the application of such provision to any 
circumstance shall be held invalid, the validity of the remainder of this section 
and the applicability of such provision to other circumstances shall not be 
affected thereby. ; w 2m 

(f) For purposes of this section the term “person shall include any indi- 
yidual, partnership, association, business trust, corporation, or any organized 
group of persons, whether incorporated or not. : 

(g) The Attorney General is hereby authorized to prescribe such rules and 
regulations as he may deem necessary to carry out the provisions of this section. 


EXHIBIT 30 


ONGRESS tas: 
ay apd H.R. 3563 


IN THE HOUSE OF REPRESENTATIVES 
Marcu 15, 1949 


Mr. WALTER introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


Authorizing acquisition and interception of communications in interest of 
national security. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress asembled, That (a) the Director of the Federal Bureau of 
Investigation of the Department of Justice; the Director of the Military In- 
telligence Division of the Department of the Army; the Director of Office of 
Special Investigations, Inspector General, United States Air Force; and the 
Chief of the Office of Naval Intelligence of the Navy Department are authorized 
under rules and regulations as prescribed by the Attorney General, in the con- 
duct of investigations, to ascertain, prevent, or frustrate any interference or 
any attempts or plans for interference with the national security and defense 
by treason, sabotage, espionage, seditious conspiracy, violations of neutrality 
laws, violations of the Act requiring the registration of agents of foreign prin- 
cipals (Act of June 8, 1938, as amended (52 Stat. 631)), violations of the Act 
requiring the registration of organizations carrying on certain activities within 
the United States (Act of October 17, 1940 (54 Stat. 1201)), or any other 
manner, to require that telegrams, cablegrams, radiograms, or other wire or 
radio communications and copies or records thereof, or, upon the express writ- 
ten approval of the Attorney General, that any information obtained by means 
of intercepting, listening in on, or recording telephone, telegraph, cable, radio, 
or any other similar messages or communications, he disclosed and delivered 
to any authorized agent of any one of said investigatorial agencies, without 
regard to the limitations contained in section 605 of the Communications Act 
of 19384 (48 Stat. 11083). Such information shall be admissible in evidence, but 
only when offered in a criminal or civil proceding involving any of the foregoing 
violations in which the United States Government is a party: Provided, That 
prior to acquiring or intercepting the communications from which the informa- 
tion is obtained, an authorized agent of any one of said investigatorial agencies 
shall have been issued a permit by a judge of any United States court, author- 
izing the agent to acquire or intercept such communications. 

(b) Upon application by any authorized agent of any one of said investigatorial 
agencies to acquire or intercept communications in the conduct of investigations 
pursuant to this section, a judge of any United States court shall issue a permit, 
signed by the judge with his title of office, authorizing the applicant to acquire 
or interpret such communications, if the judge is satisfied that there is reason- 
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able cause to believe that the communications may contain inform 
would assist in the conduct of such investigations. 

(c) No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this section, for the disclosure and surrender of 
any telegram, cablegram, radiogram, or other wire or radio communication, o 
copies or records thereof in his possession or under his control. ; 

(d) No person shall divulge, publish, or use the existence, contents, subs 
purport, or meaning of any information obtained pursuant to the provisi 
this section otherwise than for the purposes hereinbefore enumerated, 

(e) Any person who willfully and knowingly violates any provision of this 
section shall be guilty of a felony and upon conviction thereof shall be fined not 
more than $10,000 or imprisoned not more than two years, or both. 
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(f) If any provision of this section or the application of such provision to 


any circumstance shall be held invalid, the validity of the remainder of this 
section and the applicability of such provision to other circumstances shall not 
be affected thereby. 

(g) For purposes of this section the term “person” shall include any individual 
partnership, association, business trust, corporation, or any organized group of 
persons, whether incorporated or not. 

(h) The Attorney General is hereby authorized to prescribe such rules and 


regulations as he may deem necessary to carry out the provisions of this section, | 


EXHIBIT 31 


Sist CONGRESS 2 
1st SESSION H.R. 3644 


IN THE HOUSE OF REPRESENTATIVES 
MARCH 21, 1949 


Mr. CLEMENTE introduced the following bill; which was referred to the Com. 
mittee on Interstate and Foreign Commerce 


A BILL 


To amend section 605 of the Communications Act of 1934 to prohibit the inter. 
ception of communications, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 605 of the Communications Act 
of 1934 (48 Stat. 1108; 47 U.S.C., sec. 605) is hereby amended so that the clause 
following the first semicolon in the section shall read as follows: “and no person 
not being authorized by the sender shall intercept any communication or shall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
of any intercepted communication to any person, except where such interception 
or such divulgence or publication is performed by a law-enforcement officer in 
investigations of or cases involving kidnaping or extortion under title 18, United 
States Code, sections 875-877, 1201-1202, 1583, in investigations of or cases 
involving an offense punishable by death under the laws of the United States, or 
in investigations to ascertain, prevent, or frustrate any interference or any 
attempts or plans for interference with the national security and defense by 
treason, sabotage, espionage, seditious conspiracy, violations of neutrality laws, 
violations of the Act requiring registration of agents of foreign principals 
(Act of June 8, 1938, 52 Stat. 631, as amended), violations of the Act requiring 
the registration of organizations carrying on certain activities within the United 
States (Act of October 17, 1940, 54 Stat. 1201), or by any other means;”. 
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ExHIsitT 32 


sr CONGRESS 
sgt SESSION H.R. 4048 


IN THE HOUSE OF REPRESENTATIVES 
APRIL 6, 1949 


jr. CLEMENTE introduced the following bill; which was referred to the Com- 
mittee on Interstate and Foreign Commerce 


A BILL 


To amend section 605 of the Communications Act of 1934 to prohibit the inter- 
ception of communications and the possession of intercepting devices, and for 
other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 605 of the Communications Act 
of 1984 (48 Stat. 1103 ; 47 U.S.C., sec. 605) is hereby amended to read as follows: 


“UNAUTHORIZED INTERCEPTION OR PUBLICATION OF COMMUNICATIONS 


“Spo, 605. (a) No person receiving or assisting in receiving, or transmitting, 
or assisting in transmitting, any interstate or foreign communication by wire 
ot radio shall divulge or publish the existence, contents, substance, purport, 
effect, or meaning thereof, except through authorized channels of transmission 
ot reception, to any person other than the addressee, his agent, or attorney, or 
toa person employed or authorized to forward such communication to its des- 
tination, or to proper accounting or distributing officers of the various communi- 
cating centers over which the communication may be passed, or to the master of 
aship under whom he is serving, or in response to a subpena issued by a court 
of competent jurisdiction, or on demand of other lawful authority. 

“(b) No person, not being authorized by the sender, shall intercept any com- 
munication or shall divulge or publish the existence, contents, substance, pur- 
prt, effect, or meaning of any intercepted communication to any person. 
Where such interception or such divulgence or publication is performed by a 
law-enforcement officer in investigations of or cases involving kidnaping or 
extortion under title 18, United States Code, sections 875-877, 1201-1202, 1583, 
in investigations of or cases involving an offense punishable by death under the 
laws of the United States, or in investigations to ascertain, prevent, or frustrate 
ay interference or any attempts or plans for interference with the national 
security and defense by treason, sabotage, espionage, seditious conspiracy, viola- 
tions of neutrality laws, violations of the Act requiring registration of agents of 
foreign principals (Act of June 8, 1938, 52 Stat. 631, as amended), violations of 
the Act requiring the registration of organizations carrying on certain activities 
within the United States (Act of October 17, 1940, 54 Stat. 1201), or by any 
ither means, the prohibitions of this subsection shall not apply if such intercep- 
tion is authorized by a warrant therefor issued by a judge of the United States 
o of a State or Territorial court of record, upon an affidavit sworn to before 
the judge and establishing the necessity for the issuance, the judge having been 
satisfied that such necessity exists or that there is probable cause so to believe. 
The warrant shall be directed to a civil officer of the United States authorized 
to enforce or assist in enforcing the law thereof or to a person so authorized by 
the President of the United States. The warrant shall designate with reasonable 
sufficiency the place and manner of such interception and shall designate the 
judge to whom the warrant shall be returned and the time of such return. In 
iny such investigation or case where time is of the essence or where a warrant 
cannot speedily be obtained because of the unavailability of a court, such inter- 
ception may be effected without a warrant by a law-enforcement officer in the 
investigations or cases herein specified, provided a warrant is thereafter secured 
is herein prescribed at the earliest possible opportunity. A person aggrieved 
by any such interception may move the court wherein the warrant was issued 
to suppress the use of any information, contents, substance or meaning of such 
intercepted communication on the ground that (1) the interception was effected 
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illegally without a warrant, or (2) the warrant is insufficient on its face, or (3) 
the interception effected was not that described in the warrant, or (4) there Was 
not probable cause for believing the necessity for the issuance of the warrant 
or (5) the warrant was illegally executed. If the motion is granted, any infor. 
mation, contents, substance, or meaning of such intercepted communication shall 
not be admissible as evidence and the prohibitions of this subsection with 
respect to the interception of communications or the divulgence or publication 
thereof shall forthwith become applicable as to any further interceptions or 
further divulgence or publication of any information, contents, substance or 
meaning of communications intercepted under color of the warrant. 

“(c) No person having received any intercepted communication prohibited py 
subsection (b) of this section or having become acquainted with the contents 
substance, purport, effect, or meaning of the same or any part thereof, knowing 
that such information was so obtained, shall divulge or publish the existence 
contents, substance, purport, effect, or meaning of the same or any part thereof, 
or use the same or any information therein contained for his own benefit or for 
the benefit of another not entitled thereto. 

“(d) It shall be unlawful knowingly to possess any article, instrument, device 
contraption, or thing designed or intended to be or which has been used for, or 
in connection with, the interception of any communication, except in those sitp. 
ations where such interception is permitted under the provisions of subsection 
(b) of this section. 

“(e) This section shall not apply to the receiving, divulging, publishing, or 
utilizing the contents of any radio communication broadcast, or transmitted by 
amateurs or others for the use of the general public, or relating to ships in dis. 
tress. 

“(f) If any provision of this section or the application thereof to any person 
or circumstances is held invalid, such invalidity shall not affect other provisions 
or applications of this section which can be given effect without the invalid pro 


vision or application, and to this end the provisions of this section are declared / 
to be severable.” 


EXHIBIT 33 
1st CONGRESS 


1st SESSION H.R. 4124 
IN THE HOUSE OF REPRESENTATIVES 
APRIL 8, 1949 


Mr. KENNeEpy introduced the following bill; which was referred to the Committee 
on Interstate and Foreign Commerce 


A BILL 


To make wire tapping unlawful without regard to whether any information so 
obtained is divulged, to make unlawful the possession of wire-tapping equip 
ment with intent to use such equipment for the unlawful interception of wire 
communications, to authorize the Federal Government to obtain certain infor- 
mation for the national security and defense, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 


of America in Congress assembled, That section 605 of the Communications Act 
of 1934 is hereby amended to read as follows: 


“UNAUTHORIZED INTERCEPTION OR PUBLICATION OF COMMUNICATIONS 


“Sec. 605. (a) No person receiving or assisting in receiving, or transmitting, 


or assisting in transmitting, any interstate or foreign communication by wire or ? 


radio shall divulge or publish the existence, contents, substance, purport, effect, 
or meaning thereof, except through authorized channels of transmission or re 
ception, to any person other than the addressee, his agent, or attorney, or toa 
person employed or authorized to forward such communication to its destination, 
or to proper accounting or distributing officers of the various communicating 
centers over which the communication may be passed, or to the master of a ship 
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jer Whom he is serving, or in response to a subpena issued by a court of com 
vot nt jurisdiction, or on demand of other lawful authority; and no person not 
oe authorized by the sender shall intercept any communication by radio and 
qivulge or publish the existence, contents, substance, purport, effect, or meaning 
of such intercepted communication to any person ; and no person not bing enti- 
tled thereto shall receive or assist in receiving any interstate or foreign commu- 
nication by wire or radio and use the same or any information therein contained 
for his own benefit or for the benefit of another not entitled thereto ; and no per- 
gon having received such intercepted communication or having become acquainted 
with the contents, substance, purport, effect, or meaning of the same or any pa rt 
thereof, knowing that such information was so obtained, shall divulge or publish 
the existence, contents, substance, purport, effect, or meaning of the same or any 

rt thereof, or use the same or any information therein contained for his own 
penefit or for the benefit of another not entitled thereto: Provided, That this 
section shall not apply to the receiving, divulging, publishing, or utilizing the con- 
tents of any radio communication broadcast, or transmitted by amateurs or others 
for the use of the general public, or relating to ships in distress. 

«(p) No person not being authorized by the sender shall intercept any com- 
munciation by wire. No person shall possess any device, contrivance, machine, 
or apparatus designed or commonly used for the interception of wire communi- 
eations intending, or knowing, or having reasonable grounds for knowing, that 
such device, contrivance, machine, or apparatus will be used for any act consti- 
tuting a violation of the first sentence of this subsection.”. 

Sec. 2. (a) The Director of the Federal Bureau of Investigation of the Depart- 
ment of Justice; the Director of the Military Intelligence Division of the Depart- 
ment of the Army; the Director of Intelligence, United States Air Force; and 
the Chief of the Office of Naval Intelligence of the Navy Department are author- 
gel under rules and regulations as prescribed by the Attorney General, in the 
conduct of investigations to ascertain, prevent, or frustrate any interference or 
any attempts or plans for interference with the national security and defense 
py treason, sabotage, espionage, seditious conspiracy, violations of neutrality 
laws, violations of the Act requiring the registration of agents of foreign prin- 
cipals (Act of June 8, 1988, as amended (52 Stat. 631)), violations of the Act 
requiring the registration of organizations carrying on certain activities within 
the United States (Act of October 17, 1940 (54 Stat. 1201)), or in any other 
manner, to require that telegrams, cablegrams, radiograms, or other wire or 
radio communications and copies or records thereof, or, upon the express written 
approval of the Attorney General, that any information obtained by means of 
intercepting, listening in on, or recording telephone, telegraph, cable, radio, or 
any other similar messages or communications, be disclosed and delivered to any 
authorized agent of any one of said investigatorial agencies, without regard to 
the limitations contained in section 605 of the Communications Act of 1934 (48 
Stat. 1103). The information thus obtained shall be admissible in evidence, but 
only when such evidence is offered in a criminal or civil proceeding in which the 
Government is a party. 

(b) No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this section, for the disclosure and surrender of 
any telegram, cablegram, radiogram, or other wire or radio communication, 
or copies or records thereof in his possession or under his control. 

(c) No person shall divulge, publish, or use the existence, contents, substance, 
purport, or meaning of any information obtained pursuant to the provisions of 
this section otherwise than for the purposes hereinbefore enumerated. 

(d) Any person who willfully and knowingly violates any provision of this 
section shall be guilty of a felony and upon conviction thereof shall be fined not 
more than $10,000 or imprisoned for not more than two years, or both. 

(e) If any provision of this section or the application of such provision to any 
circumstance shall be held invalid, the validity of the remainder of this section 
and the applicability of such provision to other circumstances shall not be affected 
thereby. 

(f) For purposes of this section the term “person” shall include any individual, 
partnership, association, business trust, corporation, or any organized group of 
persons, whether incorporated or not. 

(g) The Attorney General is hereby authorized to prescribe such rules and 
regulations as he may deem necessary to carry out the provisions of this section 

















Calendar No. 418 


801TH CoNnoREss } SENATE / Rerom 
Ist Session No. 47 





INTERNAL SECURITY OF THE UNITED STATES 





Mar 27 (legislative day, Mar 23), 1949.—Ordered to be printed 





Mr. Eastianp, from the Committee on the Judiciary, submitta 
the following 


REPORT 


[To accompany 8S. 595] 


The Committee on the Judiciary, to whom was referred the bil | 
(S. 595) relating to the internal security of the United States, having 
considered the same, report favorably thereon with an amendment in 
the nature of a substitute, and recomme.d that the bill, as amended, 
do pass. 


AMENDMENT 


Strike all after the enacting clause and insert the following: 


That title 18, United States Code. section 793, be, and the same is herchy, 
amended to read as follows: 

(a) Whoever, for the purpose of obtaining information respecting the national 
defense with intent or reason to believe that the information is to be used to the 
injury of the United States, or to the advantage of any foreign nation, goes upon, 
enters, flies over, or otherwise obtains information concerning any vesscl, aircraft, 
work of defense, navy vard, naval station, submarine basc, fucling station, fort, 
battery, torpedo siation, dockyard, canal, railroad, arsenal, camp, factory, mine, 
telegraph, telephone, wireless, or signal station, building, office, or other place 
connected with the national defense owned or constructed, or in progress of cone 
struction by the United States or under the control of the United states, or ef 
any of its officers, departments, or agencies, or within the exclusive jurisdiction of 
the United States, or any place in which any vessel, aircraft, arins, munitions, or 
other materials or instruments for use in time of wer are being made, prepared, 
repaired, or stored, under any contract or agreement with the United States, or 
any department or agency thereof, or with any person on behalf of the United 
States, or otherwise on behalf of the United States, or any prohibited place so 
designated by the President by proclamation in time of war or in case of national 
emergency in which anything for the use of the Army, Navy, or Air Force is being 

repared or constructed or stored, information as tu which prohibited place the 
Provident has determined would be prejudicial to the national defense: or 

“*(b) Whoever, for the purpose aforesaid, and with like intent or reason 
believe, copies, takes, makes, or obtains, or attempts to copy, take, make, or 
obtain, any sketch, photograph, photographic negative, blueprint, plan, map, 
model, instrument, appliance, document, writing, or note of anything counected 
with the national defense; or 
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“(e) Whoever, for the purpose aforenaid, receives or obtains or agrees OF 

Pcs eats “eoap Sobhs-slgnel: becky abeteh;- phosngragiy-geatagmennte 

t ing, , 8 » sketch, pho P 
ers, blueprint, plan, map, m instrumea or note, of anyt 
connected with the national defense, knowing or having reason to believe, at the 
he reccives or obtains, or agrces or attempts to receive or obtain it, that it has 
been or will be obtained, taken, made, or disposed of by any person contrary to the 
provisions of this chapter; or . 

“(d) Whoever, lawfully having possession of, access to, control over, or be 
entrusted with any document, writing, code book, signal book, sketch, photograph, 
photographic negative, blueprint, plan, map, m el, instrument, sppiiqnce, or 
note relating to the national defense, or information relating to the national 
defense which information the possessor has reason to believe could be used to 
the injury of the United States or to the nrweren, Ay any forcign nation, willfully 
communicates, delivers, transmits or causes to communicated, delivered, or 
transmitted or attempts to communicate, deliver, transmit or cause to be com- 
municated, delivered, or transmitted the same to any person not entitled to 
receive it, or willfully retains the same and fails to deliver it on demand to the 
officer or employee of the United States entitled to receive it; or 

“(e) Whoever having unauthorized possession of, access to, or control over 
gay document, writing, code book, signal book, sketch, an photographic 
negative, blueprint, plan, map, model, instrument, appliance, or note relating to 
the national defense, or information relating to the national defense which infor- 
mation the possessor has reason to believe could be used to the injury of the 
United States or to the advantage of any foreign nation, willfully communicates, 
delivers, transmits or causes to be communicated, delivered, or transmitted, or 
attempts to communicate, deliver, transmit or cause to be communicated, deliv- 
ered, or transmitted the same to any person not entitled to receive it, or willfully 
retains the same and fails to deliver it to the officer or employce of the United 
States entitled to reccive it; or . 

“(f) Whoever, being entrusted with or nope lawful possession or control of 
any document, writing, code book, signal book, sketch, photograph, photographie 
negative, blueprint, plan, map, model, instrument, appliance, note, or infor- 
mation, relating to the nationai defense, (1) through gross negligence permits the 
same to be removed from its proper place of custody or delivered to anyone in 
violation of his trust, or to be lost, stolen, abstracted, or destroyed, or (2) havin 
knowledge that the same has been illegally removed from its proper place o 
custody or delivered to anyone in violation of his trust, or lost, or stolen, 
abstracted, or destroyed, and fails to make prompt report of such loss, theft, 
abstraction, or destruction to his superior officer— 

“Shall be fincd not more than $10,000 or imprisoned not more than ten years, 
or both. 

‘(g) If two or more persons conspire to violate any of the foregoing provisions 
of this section, and one or more of such persons do any act. to effect the objeet 
of the conspiracy, each of the parties to such conspiracy shal! be subject to the 
punishment provided for the offense which is the object of such conspiracy.” 

Sec. 2. An indictment for any violation of title 18, United States Code, section 
792, 793, or 794, may be found at any time within ten years next after such viola- 
tion shall have been committed. This sectior shali not authorize prosecution, 
trial, or punishment for any offense now barred by the provisions of existing law. 

Sec. 3. The Act of June 8, 1938 (52 Stat. 631; 22 U. S. C. 611-62]), entitled 
“An Act to require the registration of certain persons employed by agencies to 
disseminate propaganda in the United States, and for other purposes”’, as amended, 
is hereby further amended as follows: 

(a) Strike out the word ‘‘and’’ at the end of section 1 (c) (3), insert the word 
“and” at the end of section 1 (c) (4), and add the following subsection imme 
diately after section 1 (c) (4): 

“(5) any person who has knowledge of or has received instruction or 
assignment in the espionage, counterespionage, or sabotage service or tactics 
of a government of a foreign country or of a forcign political party, unicss 
such knowledge, instruction, or assigmment has been acquired by reason 
of civilian, military, or pouce eeev oe vou che Unitea tiaie. Govertieeit, the 
governments of the several States, their political subdivisions, the District 
of Columbia, the Territories, the Canal Zone, or the insular possessions, or 
unless such knowledge has been acquired solely by reason of academic 
or personal interest not under the supervision of or in preparation for service 
with the government of a foreign country or a foreign political party or 
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unless, by sensse of emplayment of. en time by of the Uniy 
States Government having nsibili in the field of in fuk 
person has made full written losute of such knowledge or | 
Officials within such agency, such disclosure has been made a matter y 
record in the files of such agency, and a written determination has bey 
made by the Attorney General or the Direetor of Central Intelligence that 
registration would not be in the interest of national security. 
(b) Add the following subsection immediately after section 8 (d): 
“8. (e) Failure to file any such registration statement or supplements therel) 
as is required by either section 2 (a) or section 2 (b) shall be considered @ gop. 


tinuing offense for as long as such failure existe, notwithstanding any statute g | 


limitation or other statute to the eee 

Szc. 4. (a) Whoever willfully shall violate any such regulation or order u 
pursuant to lawful authority, shall be or has been promulgated or approved by 
the Secretary of Defense, or by any military commander designated by thy 
Secretary of Defense, for the protection or security of military or naval air 
airports, airport facilities, vessels, harbors, ports, picrs, watcr-front facilities, 
bases, forts, poste, laboratories, stations, vehicles, equipment, explosives, or othe 
property or places subject to the jurisdiction, administration, or in the custod 
of the National Military Establishment, any Department or agency of whieh 
said Establishment consists, or any officer or employce of said Establishment, 
Department or agency, relating to fire hasards, fire protection, lighting, machin. 
ery, guard service, disrepair, disuse or other unsatisfactory conditions th 
or the ingress thereto or cgress or removal of persons therefrom, or otherwigg 
providing for safeguarding the same against destruction, loss, or injury by ace. 
dent or by enemy action, sabotage or other subversive actions, shall be guilty 
of a misdemeanor and upon conviction thereof shall be liable to a fine of not to 
exceed $5,000 or to imprisonment for not more than one year, or both. 

(b) Every such regulation or order shall be posted in conspicuous and appro. 
priate places. 

(c) In time of war, or national emergency as proclaimed by the President, the 
provisions of this section may be extended by Presidential proclamation to ip. 


clude such property and places as the President may therein designate in the | 


interest of national securitv. 


(d) If any provision of this section or the application of such provision to any 
circuinstance shall be held invalid, the validity of the remainder of this section 


and the application of such provision to other circumstances shall not be affected 
thereby. 


PURPOSE OF AMENDMENT 


In general, the purpose of the amendment is to make the bill, as 
introduced, conform to the concern of the sponsor and subcommittee 
about the deletion of certain subject matter and to the changes 
necessitated by the evidence brought out in the hearings. The 
quantum and complexity of the individual amendments warranted 
the entire rewriting of the legislation that it may be reported with 
one amendment ii the nature of a substitute. 

Specifically, the amendment accomplishes the following (taken in 
chronological order of sections and subsections): 


Section 1, subsection (a) 


The words “or Air Force” have been inserted following the words 
“Army or Navy” on line 17, page 2, of the bill as introduced. The 

urpose of this amendment is to include places in which anything is 

cing prepared or constructed for the Air Force, as well as places in 
which anything is being prepared or constructed for the Army and 
Navy. The reason for this is that the Air Force has become a sep- 
arate entity since the original enactment of the espionage statutes. 

Following the word “which” found on page 2, line 18, of the bill as 
introduced there has been inserted the words “prohibited place”. 
The purpose of this second amendment in subsection (a) is purely for 
clarity indicating to what the word “which”’ refers. 
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ca Section 1, subsection (b) 


es 
lhe 
ted 
‘ith 


No change from the bill as introduced. 


Section 1, subsection (c) 
No change from the bill as introduced. 


Section 1, subsection (d) 

Following the word “which” found on page 3, line 17, of the bill as 
introduced there has been inserted the words “information the 
possessor has reason to believe”. The purpose of this amendment is 
to require some degree of scienter in order to constitute a violation 
of the subsection insofar as the unlawful transmission of “information’”’ 
is concerned. j 

Following the word “nation” found on page 3, line 19, of the 
bill as introduced there was deleted all down to and including the 
word “transmit” found on line 20 of the same page of the bill as 
introduced and was inserted in lieu thereof the following: 
willfully communicates, delivers, transmits or causes to be communicated, 
delivered, or transmitted, or attempts to communicate, deliver, transmit or 
gsuse to be communicated, delivered, or transmitted. 

The purpose of this amendment is to include the delivery, as well 
ss communication or transmission of the items included in the sub- 
section, and also to include those persons who would cause such 
communication, delivery, or transmission as well as those who actually 
communicate, deliver, or transmit such items. 


Section 1, subsection (e) 

The same amendment is made following the word “nation” on page 
4, line 5, of the bill as introduced as made in the second amendment 
in section 1, subsection (d), immediately above, 


Section 1, subsection (f) 

Following the word ‘‘model” found on page 4, line 14, of the bill as 
introduced there has been inserted the words “instrument, appliance,’’. 
The purpose of this amendment is merely to add instruments and ap- 
pliances among the items enumerated in the subsection. 

On page 4, line 21, of the bill as introduced the word “actually” has 
been deleted. The purpose of this amendment is merely to climinate 
the word “actually” as superfluous. 

On page 4, line 22, of the bill as introduced the word “thereof” has 
been deleted, and there has been inserted in its place the words “of 
such loss, theft, abstraction, or destruction”. The purpose of this 
amendment is merely for clarity and does not change the substance of 


the subsection. 


Section 1, subsection (g) 

On page 5, line 1, of the bill as introduced there has been deleted 
the word ‘“‘the” and inserted in licu thereof the words “any of the 
foregoing”. The purpose of this amendment is merely for clarity and 
does not change the substance of the subsection. 

Since the remaining sections of the bill as introduced and sections 
of the substitute amendment are not comparable because of considers 
able change in the sectional numeration, the following changes will 
be considered by page and line reference to the bill as introduced. 
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On page 5 of the bill as introduced, section 2 has been deleted 
toto. The purpose of this amendment is to delete & section whic, 
appears superfluous, inasmuch as the prosecution of all Federal offens, 
is under the direction of the Attorney General. 

On page 5, line 11, of the bill as introduced, the numeral “3” hy, 
been struck and the numeral “2” inserted in lieu thereof. The pur. 
pose of this amendment is merely to renumber the section. 

On page 5, line 13, of the bill as introduced, the words “withoy 
regard to any statute of limitations.” have been deleted, and there hy ) 
been inserted in licu thereof the words “within 10 years next after such 
violation shall have been committed.” The purpose of this amend. 
ment is to provide a statute of limitations of 10 years with respect to 
the prosecution of espionage violations, rather than removing such 
violations from the statute of limitations entirely as originally pro. 

sed. 

On page 5, line 17, of the bill as introduced, the numeral “4” has | 
been struck and the numeral ‘3” inserted in lieu thereof. The pur. 
pose of this amendment is merely to renumber the section. 

In addition to certain minor technical amendments, the follow; 


has been added to line 9, page 6, after changing the semicolon to 4 
comma: 


the governments of the several States, their political subdivisions, the District of 
Columbia, the Territories, the Canal Zone, and the insular possessions, or unless 
such knowledge has becn acquired solely by reason of academic or personal interest 
not under the supervision of or in preparation for service with the government of 
a foreign country or a foreign political party 


The purpose of this amendment is to include within the proviso or 
exception those enumerated therein in the belief that there should be 
no intention to include such parties nor would their inclusion contribute 
to the internal security of the country. 

Following the word “party” in the amendment immediately above 
there has been added the additional words as follows: 
or less, by reason of employment at any time by an agency of the United States 
Government having responsibilities in the field of intelligence, such person has 
made full written disclosure of such knowledge or instruction to officials within 
such agency, such disclosure has been made a matter of record in the files of such 


agency, and a written determination has been made by the Attorney General 
or the Director of Central Intelligence that registration would not be in the 


interest of national security. 

The purpose of this amendment is merely to add another category 
of persons who would not ‘be required to register under the section. 

On page 6, line 12, in the bill as introduced, there has been deleted 
everything after the word ‘file’ down through and including the 
word “‘and” on line 13 and there has been inserted in lieu thereof the 
following: ‘‘any such registration statement or supplements thereto 
as is required by either section 2 (a) or.” The purpose of this 
amendment is merely for clarity and does not change the substance 
of the section. 

On page 6, line 17 of the bill as introduced, delete section 5 in toto. 
The wire-tapping provision has been stricken since the sponsor and 
your committee experienced concern both as to the advisability of 
enacting such a section and as to the propriety of joining it with 
amendments to the espionage laws. After some consultation it was 
decided to introduce a bill in the nature of a substitute which omitted 
wire-tapping and on which the hearings were held. 
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On page 8 of the bill as introduced, commencing with and ineluding 


| jine 23, strike out the remainder of the bill and insert the following in 


jiu thereof: ' 
4. (a) Whoever willfully shall violate any such regulation or order 
a t to lawful authority, shall be or has been promulgated or approved by the 
of Defense, or by any military commander designated by the Secretary 
of Defense, for the protection or security of military or naval aircraft, airporte, 
sirport facilities, vessels, harbors, ports, piers, water-front facilities, bases, forts, 
posts, laboratories, stations, vehicles, equipment, explosives, or other property 
or subject to the jurisdiction, administration, or in the custody the 
Kational Military Establishment, any Department or agency of which said Es- 
tablishment consists, or any officer or employee of said Establishment, Depart- 
ment, or agency, relating to fire hazards, fire protection, lighting, machinery, guard 
service, disrepair, disuse, or other unsatisfactory conditions thereon, or the ingress 
thereto or egress or removal of persons therefrom, or otherwise providing for 
safeguarding the same against destruction, loss, or injury by accident or by cnemy 
action, sabotage or other subversive actions, shall be guilty of a misdemeanor and 
ypon conviction thereof shall be liable to a fine of not to exceed $5,000 or to 
imprisonment for not more than one year, or both. : 
(b) Every such regulation or order shall be posted in conspicuous and ap- 


propriate places. , 

(c) In time of war, or national emergency as proclaimed by the President, the 

visions of this seciion may be extended by Presidential proclamation to 
Piclude such property and places as the President may therein designatc in the 
interest of national security. 

(d) If any provision of this section or the application of such provision to any 
circumstance shall be held invalid, the validity of the remainder of this section 
and the application of such provision to other circumstances shall not be affected 


thereby. 

The purpose of this amendment is to combine sections 6 and 7 of 
the bill as introduced into one section, covering the protection of both 
water and air facilities, rather than having a separate section for each 
facility. The amendment also makes it clear that, except in time of 
war or national emergency, the provisions of the section shall apply 
only to military property. Section 8 of the bill has been deleted as 


superfluous. 
STATEMENT 


The bill was introduced at the request of the Attorney General of 
the United States and has been drafted to carry out the recommenda- 
tions of the Interdepartmental Intelligence Committee, composed of 
representatives of Military Intelligence and the Federal Bureau of In- 
vestigation of the Department of Justice. The recommendations 
reflect conclusions which were unanimously reached by the Interde- 
partmental Intelligence Committee, after @ thorough study of the 
provisions and inadequacies of existing law, beginning in 1945, and 
are based on the nets and experiences of the investigative agencies 
during both World War II and peacctime. 

The first section of the substitute amendment would amend the 
fourth paragraph of title 18, United States Code, section 793 (sub- 
sec. 1 (d) of the bill), to provide that only those who have lawful 
possession of the items relating to national defense enumerated 
therein shall be subject to its provisions. This is proposed in view of 
the fact that a refusal to deliver such items in response to a proper 
demand therefor is an element of an offense under existing law, 
whereas it is deemed advisable that those who have unauthorized 
possession of such items should be subject to the provisions of a 
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separate subsection, as hereinafter explained, and required to gy. The 
render them to the proper authoritics regardiess of the demay; would 
therefor. enalt: 

The first section of the substitute amendment would also amend th —_goctior 
fourth paragraph of title 18, United States Code, section 793 (subsec,;| be no 
(d) of the bill) to include “information relating to the national defen, | —_gimila' 
which information the possessor has reason to believe could be us The 
to the injury of the United States or to the advantage of any foreig| sever? 
nation’’ among the items of which the unauthorized transmission g) subse 
retention would be unlawful. The phrase “which information th Sec! 

essor has reason to believe could be used to the injury of th! ment 

nited States or to the advantage of any foreign nation’’ would modify, State 
only ‘‘information relating to the national defense” and not the othe —_ such * 
items enumerated in the subsection. It is deemed advisable t jimita 
broaden the subsection to include such information, in order to rende| peace 
the law more effective against unauthorized transmissions and rete. \ _stitut 
tions which may not come within the existing specifically enumerate { _ limit: 
items but which are considered nonetheless dangerous to the nation | _sectic 
security. , tecte 

The first section of the substitute amendment would amend title 18, years 
United States Code, section 793, to provide (subsec. 1 (e) of the and | 
bill) that those who have unauthorized possession of the items enumer. to al 
ated therein must surrender possession thereof to the proper authorities viola 
regardless of a demand therefor. Existing law provides no penalty’ the’ 


for the unauthorized possession of such items unless a demand for tion 
them is made by the person entitled to receive them. The da abey 
surrounding the unauthorized possession of the items enumerated in hens 
this statute are self-evident, and it is deemed advisable to requin affili 
their surrender in such a case, regardless of demand, especially sing cons 
their unauthorized possession may be unknown to the authorities who thor 
would otherwise make the demand. In summary, the only differ. | bar 
ence between subsection 1 (d) and subsection 1 (e) of title 18, United cI 
States Code, section 793, if amended as indicated, would be thats! Age 
demand by the person entitled to receive the items would be a neces 611 
sary element of an offense under subsection 1 (d) where the possession tior 
is lawful, whereas such a demand would not be a necessary element of per: 
an offense under subsection 1 (e) where the possession is unauthorized, mel 

The first section of the substitute amendment would amend title of 2 
18, United States Code, section 793, by adding a provision (subsec, | edg 
(f) (2)) to provide for the punishment of those who are entrusted with or 
the items relating to national defense enumerated therein and who me 
have knowledge of, but fail to report, the loss, theft, abstraction, qui 
destruction, or unlawful transmission of such items. The danger of sul 
such an item, e. g., a code book or plan of operation, being lost, stolen, for 
or compromised by the enemy or prospective enemy, needs no em- em 
phasis. As an illustration, it is now common knowledge that our m¢ 
compromise of an enemy coding system was an important factor in in 
our defense and operations against the enemy in the early and vital | 
stages of World War II. It is not unreasonable to assume that the pu 
advantage would be reversed should an enemy compromise a coding th 
system of the United States. The existing law provides no penalty la 
for the failure to report such knowledge by those entrusted with the nr 
above items. 





WIRETAPPING 999 


to sy. The first section of the substitute amendment (subsec. 1 (g)) 
demay} would amend title 18, United States Code, section 793, to provide a 
enalty, identical to the penalty provided for a conspiracy to violate 
eNd ths section 794, for a conspiracy to violate section 793. ‘There appears to 
absee,|| pe no reason why a conspiracy to violate section 793 should not be 
lefen,  — gimilariy punishable as a conspiracy to violate section 794. 
De Use The first section of the substitute amendment would designate the 
fore) several paragraphs of title 18, United States Code, section 793, as 
siong) gubsections ‘‘(a)’’ through ‘‘(g)” for purposes of convenient reference. 
ON the Section 2 of the substitute amendment would provide that an indict- 
of th! ment for the violation of section 792, 793, or 794 of title 18, United 
modify States Code, could be found within 10 vears after the commission of 
e othe such violation. Under existing law (18 U.S. C. 3282), the statute of 
ble t limitations with respect to a violation of section 792, 793, or 794 in 
rende| peacetime is only 3 years. A violation of section 794 during war con- 
reten.| stitutes a capital offense and is therefore not subject to the statute of 
erated | _jimitations (18 U.S. C. 3282). In view of the fact that a violation of 
stional section 792, 793, or 794 during either peace or war may not be de- 
tected, or the identity of the violator discovered, until more than 3 





tle 18 years after the violation was committed, e. g., until hostilities cease 
of the and the records of the enemy are accessible, it is considered advisable 
Umer. to amend the existing law so that the prosecution of an espionage 
OFities violation may be instituted within 10 years after the commission of 
enalty’ the violation. Such an ameniment would also permit the prosecu- 
nd for tion and consequent public disclosures of such offenses to be held in 
h abevance. for strategical purposes, pending the detection and appre- 
ted i hension of other offenders who may also be involved in the same or 
quire affiliated espionage ring. The amendment, of course, because of the 
since constitutional bar against ex post facto criminal laws, would not au- 
8 who thorize the prosecution or punishment of an offense which is already 
iffere. | barred by existing law. | 

ited Eection 3 (a) of the substitute amendment would amend the Foreign 
hata! Agents Registration Act of June 8, 1938, as amended (22 U.S. C. 
neces 611-621), by adding a subsection 1 (c) (5) immediately after subsec- 
2Ssion tion 1 (c) (4) (22 U. S. C. 611 (c) (4)) to require the registration of 
ont of persons who have knowledge of, or have received instruction or assign- 
rized, ment in, the espionage, counterespionage, or sabotage service or tactics 
title of a foreign government or a foreign political party, unless such knowl- 
sec, | edge or instruction has been acquired by reason of civilian, military, 
with or police service with the United States Government or the govern- 
who ments of the several States, or unless such knowledge has been ac- 
‘tion, quired solely by reason of academic or personal interest not under the 
or of supervision of, or in preparation for, service with the government of a 
olen, foreign country or a foreign political party, or unless, by reason of 
em- employment by an intelligence agency of the United States Govern- 
our ment, such person has made full disclosure of such knowledge or 
r in instruction to officials within such agencv. 

vital ? Under existing law, a person trained by a foreign government for 
the purposes of espionage or sabotage is immune to prosecution provided 
ding there is no substantial evidence of his having violated the espionage 
alty laws, and he is in no way obliged to divulge either his intentions or the 
the very useful information which is peculiarly within his knowledge, 


information which if acquired by our counterintelligence agencies 
could spell the difference between success and catastrophe in counter- 
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acting the plans and tactics of an encmy. Examples of those wh 


would come within this category are those whose operations may defy | 


detection and those who may be dispatched to this country {q 
purposes of espionage or sabotage and who either bosipate their 
operations until an opportune time or, for fear of apprehension 
other reason, abandoned their mission. The amendment would sery 
a threefold purpose, namely, to discourage further the unknow 
presence of potential spies and saboteurs; to ere a basis for the 
prosecution of unregistered potential spies anc 

committ an act of espionage or me and to assist this Govern. 
ment in its counterintelligence work by acquiring the information 
regarding foreign espionage and sabotage systems and tacécs that 
would be disclosed by those who elected to register rather than ry 
the risk of prosecution for not so registering. 

Section 3 (b) of the substitute amendment would amend the Forej 


Agents Registration Act 7. adding the subsection 8 (e) immediately | 


after subsection 8 (d) (22 S. C. 618 (d)) to provide that a failure 
to file a registration statement or supplements thereto as required by 
sections 2 (a) or 2 (b) (22 U. S. C. 612 (a) (b)) shall be considered , 
continuing offense for as long as such failure exists, notwithstanding 
any statute of limitations or other statute to the contrary. The 
purpose of this subsection is to permit the prosecution of an offender 
at any time during the period he continues to disregard the statute 


saboteurs before they | 


and not merely within a 3-year period from the time that he first | 


became subject to the law and should have registered but failed to 
do so. 

Section 4 of the substitute amendment would provide a maximum 
penalty of a $5,000 fine and 1 year imprisonment for the willful viola 
tion af regulations or orders promulgated by the Secretary of Defense 
respecting the protection of military property. A similar law, respect 
ing the protection of vessels and waterfront facilities, approved July 9 
1943 (50 App. U.S. C. 1312), existed during World War II, but ex. 
pired by reason of its own provision on June 30, 1947. The section is 
deemed advisable in order to provide protection for military property 
from both accidental and Selilirate danger. The section would also 
provide that in time of war, or national emergency as proclaimed by 
the President, the provisions may be extended by Presidential procla- 
mation to include such property and places as the President may desig- 
nate in the interest of national security. 

The entire bill as amended by your committee has been drafted to 
rerve the needs of the departments of Justice, the Army, the Air 
Foree, and the Navy in the successful discharge of thcir responsi- 
bility to protect and improve the internal security of the Nation. 
The swift and more devastating weapons of modern warfare, coupled 
with the treacherous operations of those who would weaken our coun. 
try internally, preliminary to ond in conjunction with external attack, 
have made it imperative that we strengthen and maintain an alert 
and cifective vigilance. 
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ExHIsitT 34 


Ss. H.R. 9929 


IN THE HOUSE OF REPRESENTATIVES 
DECEMBER 18, 1950 


Mr. KEATING introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To authorize acquisition and interception of communications in interest of na- 
tional security and defense. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) the Director of the Federal Bureau 
of Investigation of the Department of Justice; the Director of the Military In- 
telligence Division of the Department of the Army; the Director of Intelligence, 
United States Air Force; and the Chief of the Office of Naval Intelligence of the 
Navy Department are authorized under rules and regulations as prescribed by 
the Attorney General, in the conduct of investigations, to ascertain, prevent, 
or frustrate any interference or any attempts or plans for interference with the 
national security and defense by treason, sabotage, espionage, seditious con- 
spiracy, violations of neutrality laws, violations of the Act requiring the regis- 
tration of agents of foreign principals (Act of June 8, 1938, as amended (52 Stat. 
631) ), violations of the Act requiring the registration of organizations carrying 
on certain activities within the United States (Act of October 17, 1940 (54 Stat. 
1201)), or any other manner, to acquire that telegrams, cablegrams, radiograms, 
or other wire or radio communications and copies or records thereof, or, upon 
the express written approval of the Attorney General, that any information 
obtained by means of intercepting, listening in on, or recording telephone, 
telegraph, cable, radio, or any other similar messages or communications, be 
disclosed and delivered to any authorized agent of any one of said investi- 
gatorial agencies, without regard to the limitations contained in section 605 of 
the Communications Act of 1934 (48 Stat. 1103). The information thus obtained 
shall be admissible in evidence, but only when such evidence is offered in a 
criminal or civil proceeding involving any of the foregoing violations in which 
the United States Government is a party: Provided, That prior to acquiring 
or intercepting the communications from which the information is obtained, an 
authorized agent of any one of said investigatorial agencies shall have been 
issued a permit by a judge of any United States court, authorizing the agent to 
acquire or intercept such communications. 

(b) Upon application by any authorized agent of any one of said investi- 
gatorial agencies to acquire or intercept communications in the conduct of in- 
vestigations pursuant to this section, a judge of any United States court shall 
issue a permit, signed by the judge with his title of office, authorizing the appli- 
cant to acquire or intercept such communications, if the judge is satisfied that 
there is reasonable cause to believe that the communications may contain in- 
formation which would assist in the conduct of such investigations. 

(ec) No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to this section, for the disclosure and surrender of 
any telegram, cablegram, radiogram, or other wire or radio communication, 
or copies or records thereof in his possession or under his control. 

(d) No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information obtained pursuant to the pro- 
visions of this section otherwise than for the purposes hereinbefore enumerated. 

(e) Any person who willfully and knowingly violates any provision of this 
section shall be guilty of a felony and upon conviction thereof shall be fined not 
more than $10,000 or imprisoned not more than two years, or both. 

(f) If any provision of this section or the application of such provision to any 
circumstance shall be held invalid, the validity of the remainder of this section 
and the applicability of such provision to other circumstances shall not be 
affected thereby. 
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(g) For purposes of this section the term “person” shall include any ind. 
vidual, partnership, association, business trust, corporation, or any Organized 
group of persons, whether incorporated or not. t 
(h) The Attorney General is hereby authorized to prescribe such rules and ; 
regulations as he may deem necessary to carry out the provisions of this section | 


EXHIBIT 35 


82p CONGRESS 
18ST SESSION H.R. 1947 


IN THE HOUSE OF REPRESENTATIVES / 


JANUARY 23, 1951 


Mr. OBLLER introduced the following bill; which was referred to the Committe 
on the Judiciary 


A BILL 


To regulate the interception of communications in the interest of 


( national 
security and the safety of human life. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Director of the Federal Burean of 
Investigation of the Department of Justice, the Director of the Military Intelji- 
gence Division of the Department of the Army, the Director of Office of Special 
Investigations, Inspector General, United States Air Force, and the Chief of the 
Office of Naval Intelligence of the Navy Departme nt under rules and regulations 
as prescribed by the Attorney General, are authorized in the conduct of investiga. 
tions involving the safety of human life or to ascertain, prevent, or frustrate any 
interference or any attempts or plans for interference with the national security 
and defense by treason, sabotage, espionage, sedition, seditious conspiracy, viola- 
tions of neutrality laws, violations of the Act requiring the registration of 
agents of foreign principals (Act of June 8, 1938, as amended), violations of the 
Act requiring the registration of organizations carrying on certain activities 
within the United States (Act of October 17, 1940 (54 Stat. 1201) ), violations 
of the Atomic Energy Act of 1946 (60 Stat. 755), or in any other manner, to 
require that telegrams, cablegrams, radiograms, or other wire or radio con- 
munications and copies or records thereof be disclosed and delivered to any 
authorized agent of any one of said investigative agencies, or, upon the express 
approval of the Attorney General, to authorize their respective agents to obtain 
information by means of intercepting, listening in on, or sendedine telephone, 
telegraph, cable, radio, or any other similar messages or communications, without 
regard to the limitations contained in section 605 of the Communcations Act 
of 1934 (48 Stat. 1103). 

Sec. 2. Information acquired or obtained pursuant to section 1 of this Act 
shall be admissible in evidence, but only when offered in criminal proceedings 
in United States courts arising out of any of the foregoing investigations. 

The existence or contents of such application or order shall not be disclosed 
except in connection with a criminal prosecution in which information obtained 
by intercepting communications pursuant to such order is sought to be introduced 
in evidence. 

Sec. 3. Notwithstanding the limitations contained in section 605 of the Con- 
munications Act of 1934 (48 Stat. 1103) and without regard to any other 
provisions of this Act, information heretofore obtained, upon the express approval 
of the Attorney General, by means of intercepting, listening in on, or recording 
telephone, telegraph, cable, radio or any other similar messages or communica- 
tions, shall be admissible in evidence in United States courts in any criminal 
prosecution arising out of investigations of any of the violations enumerated in 
secton 1 of this Act. 
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Sec. 4. No person shall fail to comply forthwith with the request of any duly 
authorized person, pursuant to section 1 of this Act, for the disclosure and 
surrender of any telegram, cablegram, radiogram, or other wire or radio com- 
munication, or copies or records thereof in his possession or under his control 

Sec. 5. No person shall divulge, publish, or use the existence, contents, sub 
stance, purport, or meaning of any information obtained pursuant to the pro- 
visions of this Act otherwise than for the purposes hereinbefore enumerated. 

Sec. 6. No person other than those authorized pursuant to this Act shall 
intercept, listen in on, or record telephone, telegraph, cable, radio, or any other 
similar message or communication, unless transmitted for the use of the general 
public or authorized by one of the parties to such message or communication, or 
his employment as a part of the message or communication system requires 
such action. 

Sec. 7. Any person who willfully and knowingly violates any provision of this 

Act shall be fined not more than $10,000 or imprisoned not more than two 
years, Or both. 
’ Sec. 8. If any provision of this Act or the application of such provision to 
any person or circumstance shall be held invalid, the validity of the remainder 
of this Act and the applicability of such provision to other persons or cireum- 
stances shall not be affected thereby. 

Sec. 9. For purposes of this Act the term “person” shall include any individ- 
yal, partnership, association, business trust, corporation, or any organized group 
of persons, whether incorporated or not. 

Sec. 10. The Attorney General is hereby authorized to prescribe such rules 
and regulations as he may deem necessary to carry out the provisions of this 
Act. 


ExHIBIT 36 


8n CONGRESS o 
ere H.R. 5149 


IN THE HOUSE OF REPRESENTATIVES 
May 12, 1953 


Mr. Reep of Illinois introduced the following bill; which was referred to the 
Committee on the Judiciary 


A BILL 


To authorize the use in criminal proceedings in any court established by Act of 
Congress of information intercepted in national security investigations. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That, notwithstanding the provisions 
of section 605 of the Communications Act of 1984 (48 Stat. 1103), information 
heretofore or hereafter obtained by the Federal Bureau of Investigation through 
the interception of any communication by wire or radio upon the express 
approval of the Attorney General of the United States and in the course of any 
investigation to detect or prevent any interference with or endangering of, or 
any plans or attempts to interfere with or endanger, the national security or 
defense, shall be admissible in evidence in criminal proceedings in any court 
established by Act of Congress. 
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EXHIBIT 37 


83p CONGRESS sy 
2p SESSION H.R. 7107 


IN THE HOUSE OF REPRESENTATIVES 
JANUARY 11, 1954 


Mr. CLARDY introduced the following bill; which was referred to the Con- 
mittee on the Judiciary 


A BILL 


To permit the use of certain evidence intercepted by Federal law enforcemey 
officers in the course of investigations in connection with the nationg) 
security. 


Be it enacted by the Senate and House of Representatives of the Unites 
States of America in Congress assembled, That no evidence shall be exclude 
in criminal proceedings in courts of the United States on the ground that it was 
obtained through the interception of a communication by wire, if such evidence 
was so obtained by officers or agents of a law enforcement agency in the executive 
branch of the Government in the course of an investigation of any matte 
which concerns or affects the national security. 


EXHIBIT 38 


83p CONGRESS ‘ Pym 6 
2p SESSION S. 2753 


IN THE SENATE OF THE UNITED STATES 


JANUARY 18 (legislative day, JANUARY 7), 1954 


Mr. Potter introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary 


A BILL 


To allow admission of certain types of evidence in the Federal courts of the 
United States against defendants prosecuted for treason, espionage, and other 
crimes involving the national security. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 605 of the Communications Act 
of 1934 approved June 19, 1934 (48 Stat. 1103), is hereby amended by changing 
the period at the end thereof to a colon and by adding thereafter the following 
words: “Provided further, That this section shall not apply to any future or 
past reception or interception of any communication nor to any future or past 
divulging, publishing, or use of the existense, contents, substance, purport, effect, 
or meaning of any communication (a) if such reception, interception, divulging, 
publishing, and use, whether occurring heretofore or hereafter, was or is for 
the purpose of aiding a prosecution in the Federal courts of the United States 
for treason, espionage, or any other crime involving the national security, or 
(b) if such communication, whether occurring heretofore or hereafter, is rele 
vant or material to the prosecution in such courts of any person charged with 
any such crime.” 
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EXHIBIT 39 


ONGRESS x ¢ 
830 SESSION S. 3229 


IN THE SENATE OF THB UNITED STATES 
MARCH 31 (legislative day, Marcu 1), 1954 


Mr. McCarrAN introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary 


A BILL 


To prohibit wiretapping by any person other than a duly authorized law-enforce- 
ment officer engaged in the investigation of offenses involving the internal 
security of the United States. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 13 of title 18 of the United 
States Code, entitled “Civil Rights”, is amended by— 

(a) Inserting, at the end of the sectional analysis preceding section 241 
thereof, the following new section caption: 


“945, Interception of wire communications.” 
(b) Inserting immediately after section 244 thereof, the following new section : 


“$245. Interception of wire communications 


“Whoever, without authorization from the sender and the recipient of any wire 
communication by common carrier, willfully intercepts, or attempts to inter- 
cept, or procures any other person to intercept or attempt to intercept, or con 
spires with any other person to intercept or attempt to intercept such wire com- 
munication, except in compliance with the second paragraph of this section, 
shall be fined not more than $5,000 or imprisoned not more than ten years, or 
both. 

“Whenever the Attorney General has reason to believe that evidence of the 
commission of any crime punishable under chapter 37, chapter 105, or chap- 
ter 115 of this title, or under section 4 or section 15 of the Subversive Activities 
Control Act of 1950, may be obtained through the interception of any wire com- 
munication, he may so certify in writing and designate in such certificate any 
United States Attorney, Assistant United States Attorney, or officer or attorney 
of the Department of Justice authorized by him to make application for an 
order allowing such interception pursuant to this paragraph. Any officer or 
attorney so authorized may file with any judge of the District Court of the 
United States or the district within which such interception is sought an 
application for an ex parte order allowing such interception. Such application 
shall be supported by the authorizing certificate of the Attorney General and 
such oral or other evidence as the judge may require to determine whether 
there is reasonable ground for belief that such interception will result in the 
procurement of evidence of the commission of any such crime. If, after hear- 
ing upon such application, the judge determines that such ground has been 
shown, he shall issue an order allowing such interception. Each such order 
shall specify the person or persons whose communications may be intercepted, 
the purpose of such interception, and the identity of the individual or individuals 
authorized to make such interception. No such order shall be effective for a 
period longer than six months unless renewed for a period not in excess of 
six months, by the judge who issued the original order, after a hearing and 
determination by him that reasonable ground for continued interception has been 
shown. No such order shall authorize any such interception by any individual 
unless such individual is a duly appointed investigative officer of a department 
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or agency of the United States who has been designated by the Attorney Gen. 
eral to conduct such interception. Any such order, together with the papers 
upon which the application therefor was based, shall be retained by the indi. 
vidual or individuals conducting such interception as authority for such inter. 
ception, and a true copy of such order shall be retained by the judge who issued 
such order. 

“As used in this section— 

‘“(a) The term ‘wire communication’ means the transmission of Writing 
signs, signals, pictures, and sounds of all kinds by aid of wire, cable, or Other 
like connection between the points of origin and reception of such transmission, 
including all instrumentalities, facilities, apparatus, and services incidenta] tp 
such transmission ; 

“(b) The term ‘common carrier’ means any person engaged, as a common 
carrier for hire, in wire communication (1) in interstate or foreign commerce, 
(2) in intrastate commerce, if its communications facilities are physically 
connected with the communications facilities of any such carrier engaged in 
interstate or foreign commerce, or (3) within the District of Columbia or any 
Territory or possession of the United States; and 5 

“(c) The term ‘person’ includes an individual, partnership, 
joint-stock company, trust, or corporation.” 

Sec. 2. The proviso contained in section 605 of the Communications Act of 
1934 (48 Stat. 1108; 47 U.S.C. 605), is amended to read as follows: Provided, 
That this section shall not apply to the interception, receiving, divulging, pub. 
lishing, or utilizing the contents of (a) any radio communication broadcast, or 
transmitted by amateurs or others for the use of the general public, or relating 
to ships in distress, or (b) any wire communication intercepted by any indi- 
vidual in compliance with the second paragraph of section 245 of title 18 of the 
United States Code.” 


association, 


ExuHibiT 40 
House Calendar No. 171 
S3p CONGRESS a 
2D SESSION H.R. 8649 


[Report No. 1461] 
IN THE HOUSE OF REPRESENTATIVES 
Marcu 31, 1954 


Mr. KEATING introduced the following bill; which was referred to the Committee 
on the Judiciary 


APRIL 1, 1954 


Referred to the House Calendar and ordered to be printed 
A BILL 


To authorize the admission into evidence in certain criminal proceedings of 
information intercepted in national security investigations, and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That information heretofore or hereafter 
obtained by the Director of the Federal Bureau of Investigation of the Depart- 
ment of Justice; the Assistant Chief of Staff, G-2 of the Army General Staff, 
Department of the Army; the Director of Intelligence, Department of the Air 
Force; and the Director of Naval Intelligence, Department of the Navy, through 
or as a result of the interception of any communication by wire or radio upon 
the express written approval of the Attorney General of the United States 
and in the course of any investigation to detect or prevent any interference 
with or endangering of, or any plans or attempts to interfere with or endanger 
the national security or defense of the United States by treason, sabotage, 
espionage, sedition, seditious conspiracy, violations of chapter 115 of title 18 
of the United States Code, violations of the Internal Security Act of 1950 (64 
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Raroer 
8d Session No. 1461 


| 


PROVIDING FOR THE ADMISSIBILITY IN CERTAIN CRIM. 
INAL PROCEEDINGS OF EVIDENCE OBTAINED BY IN. 
TERCEPTION OF COMMUNICATIONS 





Arnit 1, 1954.—Referred to the House Calendar and ordered to be printed 





Mr. Croumpacker, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H. R. 8649] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 8649), a bill to authorize the admission into evidence in certain 
criminal proceedings of information intercepted in national security 
investigations, and for other purposes, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 


LEGISLATIVE HISTORY 


Shortly after the convening of the 83d Congress, bills were intro- 
duced relating to the subject of the interception of communications 
in the interest of national security and providing for the admission of 
such evidence in criminal senniliinis in United States courts. These 
bills, H. R. 408, by Mr. Celler; H. R. 477, by Mr. Keating; H. R. 3552, 
by Mr. Walter; H. R. 5149, by Mr. Reed of Illinois; were the subject 
of hearings conducted by Subcommittee No. 3 of the Committee on 
the Judiciary on May 4 and 20 and July 8, 1953. The subcommittee 
also held a conference with the Attorney General of the United States 
on the subject matter of these bills. The bill, H. R. 477, was ordered 
reported favorably to the full committee with an amendment in the 
nature of a substitute. 

Before the full committee, Mr. Keating, the author of H. R. 477, 
and the chairman of Subcommittee No. 3 of the Committee on the 
Judiciary, proposed a new amendment to his original bill as ordered 
reported by the subcommittee. That amendment of Mr. Keating 
was also in the nature of a substitute. The full committee then 
adopted the amendment of Mr. Keating and ordered it reported 
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favorably in the form of a clean bill, H. R. 8649, which was done in 
accordance with the directive of the Committee on the Judiciary. 


THE NEED FOR THE LEGISLATION 


In 1928, in the case of Olmstead v. the United States (277 U.S. 438) 
the Supreme Court of the United States, by a margin of 5 to 4, held 
that the introdyction of wiretap evidence neither violated the 
defendant's rights against unlawful search and scizure under the 
fourth amendment nor his rights against self-incrimination under the 
fifthamendment. During the ensuing few years, bills were introduced 
in the Congresses to prohibit the tapping of wires, but none were 
enacted into law. 

In 1934 the Congress enacted the Federal Communications Act. 
That act extended the provisions of the Radio Act of 1927 to the 
telephone and telegraph and transferred jurisdiction over wire and 
radio communication facilities to the newly created Federal Com- 
munications Commission. That portion of the act which is relevant 
to the subject matter of this legislation is found in the second provision 
of section 605 of the act which provides as follows: 

* * * no person not being authorized by the sender shall intercept any com- 
munication and divulge or publixh the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person * * *. 

The enactment of section 605 of the Communications Act raised 
the question whether mere interception of communications by Federal 
agents was prohibited. The Attorney General at that time, as well 
as his successors to date, except for a short period in 1940, maintained 
the position that what this section prohibited was both the intercep- 
tion and the divulgence, and the mere report of the intercepted message 
to public officials by Federal enforcement agents did not constitute 
divulgence. 

The position of the Department of Justice on this point appears 
supported by a review of the legislative history of the act itself. 
The debate on the bill does not disclose any comment on the question 
of the admissibility or inadmissibility in evidence of data obtained by 
wiretapping, nor is anything mentioned concerning the prohibition of 
wiretapping. 

In 1937, however, that provision of section 605 was subjected to its 
initial review before the Supreme Court of the United States in the 
case of Nardone v. The United States (302 U.S. 379). There the court 
hed that the phrase ‘‘no person” comprehended Federal agents and 
that the prohibition on communication to “any person” barred the 
testimony as to the content of an intercepted message. The result 
of this decision was that while wiretapping itself was not banned, 
any evidence obtained by wiretapping could not be introduced into 
evidence. 

In 1939, section 605 was again under judicial review by the Supreme 
Court and this time the Court applied the ban not only to direct wire- 
tapping evidence, but also to evidence obtained from intercepted leads, 
the so-called fruit of the poisonous tree doctrine. That ruling in the 
case of Nardone v. The United States (308 U.S. 338), means that an 
evidence which would be otherwise admissible in evidence but whic 
was indirectly obtained as a result of an intercepted communication 
cannot be used against the defendant in a criminal prosecution, The 
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most recent example of the result of this “fruit of the poisonous tree” 
ruling is found in the case of The United States v. Coplon (2 Cir., 185 
F. 2d, 629, Cert. den. 342 U. S. 920 (1952)). In that case, the Court 
of Appeals of the Second Judicial Circuit reversed the conviction of 
the defendant on two grounds, one of which was that the prosecution 
had failed to prove that the a on her wires, which were conceded 
to have been made, did not lead to any part of the evidence on which 
she was convicted and, also, that the trial court improperly limited 
the defendant’s effort to prove that her phone conversations had been 
intercepted prior to the time that the conceded interception began. 

In the same year as the Nardone decision, 1939, the Supreme Court 
extended the ban on the admissibility into evidence to intrastate com. 
munications as well as interstate conversations (Weiss v. The United 
States, 308 U. S. 321 (1939)). 

In all of these cases, the Supreme Court has never held that wire 
tapping by the Federal officers, in and of itself, was illegal without 
divulgence. 

In the case of Goldstine v. The United States (316 U. S. 114), the 
Supreme Court ruled that a defendant who was not a party to an 
intercepted communication could not object to its admission in the 
evidence at his trial on the ground that such a person had no standing 
to object to the use of such evidence, even though it was in violation 
of section 605. 

In other instances, the Supreme Court has ruled that the ban of 
section 605 did not apply where a dictaphone was used to eavesdrop 
on a defendant's conversation, Goldman v. the United States (316 U.S, 
129), or where a transmitter was concealed on the person of an agent, 
On Lee v. the United States (343 U.S. 747 (1952)). 

Over the same period of time, the Supreme Court has held that the 
prohibition contained in section 605 does not exclude evidence ob- 
tained and sought to be divulged in violation thereof in the criminal 
proceedings of States’ courts, Schwartz v. Teras (344 U.S. 199 (1952)). 

Therefore, as of today, the rule of evidence in the Federal courts is 
that any evidence obtained either directly or indirectly in violation 
of section 605 of the Communications Act cannot be admitted into 
evidence during a trial in order to establish the guilt of the accused. 
That rule of exclusion is predicated, not on any constitutional ground, 
but solely on the provision contained in section 605. 

The fact that the Government may possess evidence which might 
convict a defendant in a criminal trial but is prevented by the opera- 
tion of a statute from so doing, is obviously a loophole in the law of 
evidence. The only question which remains is whether or not that 
loophole should be plugged by an act of the Congress. 

he power of the Congress to plug this loophole is unquestioned, 
The admissibility of evidence in criminal trials in the United States 
district courts is governed by rule 26 of the Federal Rules of Criminal 
Procedure. The pertinent part of that rule reads as follows: 


* * * The admissibility of evidence and the competency and privileges of wit- 
nesses should be governed, except when an act of Congress or these rules otherwise 


provide, by the emeas of the common law as they may be interpreted by the 
courts of the United States in the light of reason and experience. 

The existence of wiretapping is denied by no one and that it creates 
&® very serious problem is self-evident. No one denies that the prac- 
tice of wiretapping invades an individual's privacy, but at the same 
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time no one denies the right of society itself to be protected against 
criminals. The true solution to this problem appears to be a middle 
und whereby the Government, through its law-enforcement agen- 
cies, may properly operate to apprehend and convict those who 
violate its laws under a procedure which will protect the rights and 
rivileges of its law-abiding citizens. In the course of the hearings 
which the subcommittee held, there was practically unanimous agree- 
ment that wiretapping evidence should be admitted in criminal 
prosecutions for offenses against our national security. Pro 
were also made to extend the scope of the legislation to include such 
other crimes as kidnapping and extortion. Your committee con- 
cluded, however, that the line of demarcation between crimes in- 
volving the national security and other violations is clearcut and 
definite and that to include crimes of other categories was not neces- 
sarv at this time. 

‘The existence of an international conspiracy to destroy our form 
of government is so notorious that it needs no comment. The fact 
that the agents of this conspiracy are dedicated solely to the over- 
throw of our Government by force and violence and are engaged in 
the commission of such crimes as espionage, sabotage, treason, and 
other subversive crimes, is patent. The records of our criminal 
courts substantiate the accuracy of that statement. Your committee 
was informed that at the present time the Department of Justice has 
in its possession evidence obtained by interception of communications 
which might well convict other spies and traitors, but which it cannot 
use at the present time because of the rule of evidence which bans its 
use. 
Another reason for limiting the operation of this bill to crimes 
involving the national security is that the type of criminal engaged 
in this work is far different from the evervday type with which our 
law-enforcement agencies deal. Here are subversive zealots, dedi- 
cated to a cause hostile to the very existence of our Government, who 
are expertly trained to operate within the confines of our country, 
in secrecy and stealth. They are equipped with the latest technologi- 
cal equipment that science can devise to further their work. Yet 
our Federal agents, in their efforts to detect and apprehend these 
conspirators, find their hands shackled by the operation of our very 
own law. To say that it puts them at a disadvantage is an under- 
statement. It is the opinion of the committee that this shackle 
should be removed in order that these traitors may be brought to 
the bar of justice, where the people of the United States as well as 
the defendant will receive fair and equal treatment under our form 
of American criminal jurisprudence. 

Sincere and worthy argument was also advanced against the pro- 
posed legislation with regard to the procedure set forth therein Your 
committee believed that the best interests of all will be served by plac- 
ing the control of wiretapping in the hands of the Attorney General 
of the United States. Many believed that it should be deposited in 
the Federal judiciary, but after weighing all the arguments advanced, 
your committee concluded that the nature of the crimes involved and 
the operation of wiretapping itself require such a high degree of secrecy 
if it is to be successful, that any opportunity for a leak would best be 
avoided by placing it under the control of the Attorney General. 

In addition to the need for secrecy, it should be pointed out that b 
placing control in the Attorney General, uniformity will be assured. 
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This is clear when one considers the several hundred Federal judges 
who could issue court orders. In addition, the Congress itself is in 4 
better position to study and, if necessary, control the activities of the 
Attorney General than that of the Federal judiciary. F urthermore 
a committee is of the opinion that it is more consistent that control 

e placed in the Attorney General for he is the one primarily responsi. 
ble for the protection of our national security ; he is in the best Position 
to determine the need for wiretapping and he has the responsibility of 
prosecuting for criminal violations. 

The type of crime which this legislation encompasses is not localized 
but in most instances consists of a network reaching out over the 
length and breadth of the land. Jt overlaps judicial districts and 
covers many points in between. To compel the enforcement agents 
to operate in a limited geographic area while attempting to cover 
nationwide network of crime, is not feasible. Finally, there is the 

uestion of the time element. Very often, speed is of the essence and 
the time consumed on obtaining a court order might well result jp 
the loss of vital evidence. Your committee feels that these difficulties 
may be avoided on the one hand and the needed benefits derived 
on the other when the approval and control is in the hands of the 
Attorney General. 

By eee the use in future trials of evidence which had pre 
viously been obtained with the written approval of the Attorney 
General through wiretapping, this bill will enable the Attorney Gen- 
eral to prosecute in cases where heretofore he has been denied that 
opportunity because of this rule of evidence. There was some objec- 
tion to the retroactive feature of that provision on the ground that 
it might be unconstitutional as being an ex post facto law. Your 
committee has considered that argument but has rejected it. The 
enactment of this bill will not require any less evidence to convict than 
the law required heretofore. Nor will it change the degree of evidence 
necessary. It simply alters the rule of evidence without denying 
any substantial right that a defendant may have had prior to its 
enactment. , 

In recommending favorable enactment of this bill, your committee 
feels that the best interests of all will be served. Our Nation needs 
today, more than ever, every weapon it can use to destroy those 
who seek to destroy it. The immunity which the present law gives 
to these spies and traitors in using a telephone conduit to carry 
their plans of intrigue and subversion must be stopped. In this 
recommendation the Department of Justice concurs. 


AN ANALYSIS OF THE BILL 


Section 1 provides that any information which has been obtained 
in the past or may be obtained in the future, cither directly or indi- 
rectly, through the interception of a wire or radio communication, by 
the Federal Bureau of Investigation or any of the specified intelligence 
services of our Armed Forces, shall be admitted into evidence in cer- 
tain criminal proceedings if the interception had been authorized by the 
the express written approval of the Attorney General and the evi- 
dence was obtained during the course of an investigation involving 
the national security or the defense of the United States by such 
crimes as treason, sabotage, espionage, sedition, seditious conspiracy, 
violations of chapter 115, title 18, of the United States Code, viola- 
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tions of the Internal Security Act, violations of the Atomic Energy 
Act, and any conspiracy involving those crimes. Moreover, it fur- 
ther provides that the provisions of section 605 shall not prevent its 
admission, if admissible under the other rules of evidence. It further 
rovides that evidence obtained in this manner can be admitted in the 
United States courts in criminal cases only which involve any of the 
specified crimes heretofore mentioned. 

Section 2 of the bill prohibits any person from divulging or publish- 
ing or using in any manner the existence, contents, substance, or the 
meaning of any information which had been obtained pursuant to sec- 
tion 1 of the act for any purpose other than for the use specified in 
section 1, that use, of course, being as evidence in a criminal proceed- 
ing involving any of the specified cases in a United States court. 

Section 3 is a criminal section and provides that one who willfully 
and knowingly violates the provisions of this act is subject to a $5,000 
fine or imprisonment for not more than 1 year and a day, or both. 

Section 4 provides an authorization whereby all those carriers sub- 
ject to the Communications Act of 1934 are to permit the interception 
and disclosure as authorized by this act. 

Since the enactment of this bill will not amend any existing law, 
there is no need for the application of clause 3 of rule XIII of the 
House of Representatives. There is set forth, however, the full text 
of section 605 of the Communications Act of 1934: 


Section 605. Unactuorizep Purstication or Use or ComMUNICcATIONS 


No person receiving or assisting in receiving, or transmitting, or assisting in 
transmitting, any interstate or foreign communication by wire or radio shall 
divulge or publixh the existence, contents, substance, purport, effect, or meaning 
thereof, except through authorized channels of transmission or reception, to any 
person other than the addressee, his agent, or attorney, or to a person employed 
or authorized to forward such communication to its destination, or to proper 
accountifig or distributing officers of the various communicating centers over 
which the communication may be passed, or to the master of a ship under whom 
he is serving, or in response to a subpena issued by a court of competent juris- 
diction, or on demand of other lawful authority; and no person not being author- 
ized by the sender shall intercept any communication and divulge or publish the 
existence, contents, substance, purport, effect, or meaning of such intercepted 
communication to any person; and no persen not being entitled thereto shall 
receive or assist in receiving any interstate or foreign communication by wire or 
radio and use the same or any information therein contained for his own benefit 
or for the benefit of another. not entitled thereto; and no person having received 
stich intercepted communication or having become acquainted with the contents, 
substance, purport, effect, or meaning of the same or any part thereof, knowing 
that such information was so obtained, shall divulge or publish the existence, 
contents, substance, purport, effect, or meaniag of the same or any part thereof, 
or use the same or anv information therein contained for his own benefit or for 
the benefit of another not entitled thereto: Provided, That this section shall not 
apply to the receiving, divulging, publishing, or utilizing the contents of any. 

io communication broadcast, ot transmitted by amateurs or others for the 
use of the general public, or relating to ships in distress (June 19, 1934, ch. 652, 
sec. 605, 48 Stat. 1103). 


Since the views of the interested departments are contained in the 
printed testimony and the reports submitted and included therein, 
they are not printed with this report. It should be noted, however, 
that, as heretofore stated, the Be artment of Justice recommends 
favorable enactment of the bill. The Federal Communications Com- 
mission in its testimony and report on all the bills considered, took a 
neutral position, neither favoring or opposing the pending legislation. 
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EXHIBIT 41 


8383p CONGRESS eo 
2p SESSION H.R. 8649 


. THE SENATE OF THE UNITED STATES 
APRIL 14, 1954 


Read twice and referred to the Committee on the Judiciary 
AN ACT 


To authorize the admission into evidence in certain eriminal proceedings of 


information intercepted in national security investigations, and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That information obtained prior to the effec. 
tive date of this Act by the Director of the Federal Bureau of Investigation of 
the Department of Justice; the Assistant Chief of Staff, G-2 of the Army Gep. 
eral Staff, Department of the Army; the Director of Intelligence, Department 
of the Air Force; and the Director of Naval Intelligence, Department of the 
Navy, through or as a result of the interception of any communication by wire 
or radio upon the express written approval of the Attorney General of the 
United States and in the course of any investigation to detect or prevent any 
interference with or ends ingering of, or any plans or attempts to interfere with 
or endanger, the national security or defense of the United States by treason, 
sabotage, espionage, sedition, seditious conspiracy, violations of chapter 115 
of title 18 of the United States Code, violations of the Internal Security Act 
of 1950 (64 Stat. 987), violations of the Atomic Energy Act of 1946 (60 Stat. 
755), as amended, and conspiracies involving any of the foregoing, shall, not- 
withstanding the provisions of section 605 of the Communications Act of 1934 
(48 Stat. 1108), be deemed admissible, if not otherwise inadmissible, in evidence 
in any criminal proceedings in any court established by Act of Congress, but 
only in criminal cases involving any of the foregoing violations. 

Sec. 2. That information obtained after the effective date of this Act by the 
Director of the Federal Bureau of Investigation of the Department of Justice; 
the Assistant Chief of Staff, G-2 of the Army General Staff, Department of the 
Army; the Director of Intelligence, Department of the Air Force; and the 
Director of Naval Intelligence, Department of the Navy, through or as a result 
of the interception of any communication by wire or radio upon the express 
written approval of the Attorney General of the United States and in the course 
of any investigation to detect or prevent any interference with or endangering 
of, or any plans or attempts to interfere with or endanger, the national security 
or defense of the United States by treason, sabotage, espionage, sedition, seditious 
conspiracy, violations of chapter 115 of title 18 of the United States Code, 
violations of the Internal Security Act of 1950 (64 Stat. 987), violations of the 
Atomie Energy Act of 1946 (60 Stat. 755), as amended, and conspiracies involving 
any of the foregoing, shall, notwithstanding the provisions of section 605 of the 
Communications Act of 1934 (48 Stat. 1108), be deemed admissible, if not other- 
wise inadmissible, in evidence in any criminal proceedings in any court estab- 
lished by Act of Congress, but only in criminal cases involving any of the fore 
going violations: Provided, That prior to intercepting the communications from 
which the information is obtained, an authorized agent of any one of said 
investigatorial agencies shall have been issued an ex parte order by a judge 
of any United States Court of Appeals or a United States district court, author- 
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ging the agent to intercept such communications. Upon application by any 
authorized agent of any one of said investigatorial agencies to intercept com- 
munications in the conduct of investigations pursuant to this section, a judge 
of any United States Court of Appeals or a L nited States district court may 
iggue an eX parte order, signed by the judge with his title of office, authorizing 
the applicant to intercept such communications, if the judge is satisfied that 
there is reasonable cause to believe that such crime or crimes have been or are 
about to be committed and that the communications may contain information 
ghich would assist in the conduct of such investigations. 

gec.3. No person shall divulge, publish, or use the existence, contents, sub- 
¢ance, purport, or meaning of any information contained in any aforesaid ex 
narte order or obtained pursuant to the provisions of this Act otherwise than 
for the purpose hereinbefore enumerated. 

gec.4. Any person who willfully and knowingly violates any provisions of this 
Act shall be fined not more than $5,000 or imprisoned not more than one year 
anda day, or both. 

Sec. 5. All carriers subject to the Communications Act of 1934 (48 Stat. 1103) 
gre hereby authorized to permit such intercepting and disclosure of any such 
communications by wire or radio. 

Sec. 6. If any provision of this section or the application of such provision to 
any circumstance shall be held invalid, the validity of the remainder of this 
section and the applicability of such provision to other circumstances shall not 
he affected thereby 

Passed the House of Representatives April 8, 1954. 

Attest : LYLE O. SNaApeER, Clerk. 


ExHIsBiIT 42 


N ESS > 
ens I LR ° 8 ‘ 99 


IN THD HOUSE OF REPRESENTATIVES 
APRIL 12, 1954 


Mr. SmirH of Mississippi introduced the following bill; which was referred to the 
Committee on Interstate and Foreign Commerce 


A BILL 


To amend the Communications Act of 1934 to prohibit the interception of com- 
munications by persons other than public officers and employees in the exercise 
of their official duties. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 605 of the Communications Act 
of 1984 (47 U.S.C., sec. 605) is amended by striking out “and no person not 
wing authorized by the sender” and inserting in lieu thereof the following: 
“and no person, other than an officer or employee of the United States or of the 
government of a State or political subdivision thereof in the exercise of his 
(ficial duties, shall intercept any communication unless authorized by the sender ; 
and no person not being authorized by the sender (whether or not he is such an 
ificer or employee in the exercise of his official duties)’. 

Sec. 2. The amendment made by the first section of this Act shall apply only 
with respect to offenses committed on and after the date of the enactment of this 
Act. 


45495 O—60—hpt. 4 20 
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EXHIBIT 43 


83 ONGRESS 
Bs edueoe H.R. 9011 


IN THE HOUSE OF REPRESENTATIVES 


May 5, 1954 


Mr. CELLER introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To amend title 18, United States Code, with respect to intercepteg 
communications. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title 18, United States Code, is amendeg 
by adding the following new chapter after chapter 117: 


“CHAPTER 118—INTERCEPTED COMMUNICATIONS 
“Sec. 


2451. Unauthorized interception, publication, or use of wire or radio communications, 
2452. Ex parte order for interception. 

2453. Duties of carriers. 

2454. Penalties. 


“§ 2451. Unauthorized interception, publication, or use of wire or radio cop. 
munications 


“No person, unless authorized by the sender or by an ex parte order issued by 
a judge of a United States court of appeals or a United States district court as 
provided by this chapter, shall intercept any communication by wire or radio, 
or divulge, or use, or publish the existence, contents, substance, purport, effect, 
or meaning of such communication to any person; and no person having received 
the intercepted communication or having become acquainted with its contents, 
substance, purport, effect, or meaning or any part thereof, knowing that such 
information was so obtained, shall divulge or publish the existence, contents, 
substance, purport, effect, or meaning of the communication or any part thereof 
or use the same or any information therein contained for his own benefit or for 
the benefit of another not entitled thereto. 


“§ 3452. Ex parte order for interception 


“(a) An ex parte order for interception of any communication by wire or 
radio may be issued by a judge of any United States court of appeals or a United 
State district court, upon the oath or affirmation of any authorized agent of the 
Director of the Federal Bureau of Investigation of the Department of Justice: 
the Assistant Chief of Staff, G-2 of the Army General Staff, Department of the 
Army; the Director of Intelligence, Department of the Air Force; and the 
Director of Naval Intelligence, Department of the Navy, stating— 

“(1) that the Federal Bureau of Investigation or the specific intelligence 
service of the Armed Forces which he represents is in the course of an in- 
vestigation seeking to detect or prevent any interference with or endangering 
of the national security or defense of the United States by treason, sabotage, 
espionage, sedition, or seditious conspiracy ; 

“(2) that there is reasonable ground to believe the existence of violations 
of chapter 115 of title 18 of the United States Code, violations of the Internal 
Security Act of 1950 (64 Stat. 987), violations of the Atomic Energy Act 
of 1946 (60 Stat. 755), as amended, and conspiracies involving any of the 
foregoing may thus be obtained: and 

“(3) particularly describing the person whose communications are to be 
intercepted and the manner in which the interception is to be made. In 
connection with the existence of such an order the judge may examine on 
oath the agent and any other witness the agent may produce for the purpose 
of satisfying himself of the existence of reasonable grounds for the granting 
of the application. The order shall be effective for the time specified therein 
but not for a period of more than six months unless extended or renewed 
by the judge who signed and issued the original order upon satisfying 
himself that the extension or renewal is in the public interest. Any such 
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order together with the papers upon which the application was based shall 
be delivered to and retained by the Department or Intelligence Service which 
the agent represents as authority for intercepting or directing the inter- 
ception of the communications. A true copy of such order shall at all 
times be retained in the possession of the judge issuing the order. 

“(b) Evidence obtained pursuant to this section shall be deemed admissible, if 
not otherwise inadmissible, in evidence in any criminal proceedings in any 
court established by an Act of Congress, but only in criminal cases involving 
riolations enumerated in this section. 


“$2458. Duties of carriers 

“All carriers subject to the Communications Act of 1934 (48 Stat. 1103) shall 
permit such interception and disclosure of any communications by wire or radio 
in connection with carrying out the provisions of section 2452 of this title. 


“§ 2454. Penalties. 


“Whoever knowingly violates any of the provisions of this chapter shall be 
fined not more than $5,000 or imprisoned not more than one year and a day, or 


poth.” 


EXHIBIT 44 
NGRESS 
te EATON H.R. 4513 
IN THE HOUSE OF REPRESENTATIVES 


Marcu 1, 1955 


Mr. CELLER introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To prohibit wiretapping except by a court-authorized Federal officer engaged in 
the investigation of crimes against the security of the United States. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part 1 of title 18 of the United States 
Code is amended by adding at the end thereof the following new chapter: 


“CHAPTER 119—WIRETAPPING 


2501. Interception of telephone communications. 


“§ 2501. Interception of telephone communications 


“(a) Whoever, without prior authorization from either the sender or the 
intended recipient of a telephone communication by common carrier, willfully 
intercepts, or attempts to intercept, or procures or orders any other person to 
intercept or attempt to intercept, or conspires with any other person to intercept, 
or attempt to intercept, such telephone communication shall be fined not more 
than $5,000 or imprisoned not more than ten years, or both: Provided, however, 
That this prohibition shall not apply to any interception of a telephone conversa- 
tion which is done in compliance with this section. 

“(b) Whenever the Attorney General has satisfied himself, on the basis of 
a factual showing made to him by the head of a Federal agency, that a specified 
telephone line interception may obtain evidence of the commission of any of the 
crimes specified in subsection (3) of this section, or that the specified telephone 
line interception may enable the Federal Government to prevent the commission 
of any such crime, he may so certify in writing and designate in such certificate 
any United States Attorney, Assistant United States Attorney, or officer or 
attorney of the Department of Justice to apply for an ex parte court order 
allowing such specified telephone line interception. Such certificate shall also 
designate the department or agency of the United States which shall make the 
telephone line interception, if a court order is granted. 

“(1) The application for the ex parte order allowing the telephone line inter- 
ception shall be made (A) to any judge of the district court of the United States 
for the district within which the wire interception is sought, or (B), if no 
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such judge is readily available, to any judge of the district court of the Unita 


States for a district contiguous to the district within which the wire inter. | 


ception is sought, or (C), in any case, to any judge of the United States Court 


of Appeals for the District of Columbia Circuit. Such application shay be | 


supported by the authorizing certificate of the Attorney General and by such 
factual showing as to the facts and circumstances of the application ag the 


judge on oral examination may require to satisfy himself that there is reason. | 


able ground to believe that the requested telephone line interception wil] result 
in the procurement of evidence not otherwise obtainable of the commission ¢& 
or will enable the Federal Government to prevent, any of the crimes specified in 
subsection (C) of this section. Each application for a court order shal] fy 
accompanied by an affidavit showing whether any previous application has 
been made for the order asked for; and, if there has been a previous applica. 
tion, to what judge it was made and the determination made thereof, and what 
new facts, if any, are shown upon the subsequent application that were Not 
previously shown. If the judge determines that the required reasonable gronnq 
has been shown, he shall issue an order allowing the requested telephone line 
interception. Each such order shall specify the name or names of the pergoy 
or persons whose telephone lines are to be tapped, the exchange numbers of the 
telephone lines to be tapped, the crime or crimes as to which evidence is to be 
obtained or which are to be prevented, the name of the Federal agency or de 
partment which will make the telephone line interception, and the period of 
effectiveness of the order, which shall be only for as long as the judge de 
termines to be warranted under the circumstances (which period, however, 
shall not exceed ninety days). 

“(2) Any individual designated by a Federal agency or department to make 
telephone line interceptions shall be a duly appointed investigative officer of 
the department or agency of the United States which the Attorney Genera] 
has designated to conduct the telephone line interception. True copies of the 
court order shall be retained by the judge who issued the order and by the At- 
torney General, but the copy of the application given to the judge shall be 
returned to the Attorney General after the judge’s action thereon. 

“(3) Any court order allowing a specified telephone line interception may 
be renewed, for periods not exceeding ninety days, by the judge who originally 
issued the order or by any other judge having jurisdiction, but only on such 
an application (including a certificate by the Attorney General) and support. 
ing showing as would have warranted the judge to have issued an original 
order in the circumstances. 

“(4) Applications for an ex parte judicial order allowing telephone line 
interceptions (or for a renewal thereof) shall be heard by the judge alone, in 
his private chambers or in the most readily available private place, without the 
presence of anyone other than the judge and the individual who presents the 
application (and any witnesses he may bring), and the hearing and order shall 
be kept strictly confidential by all parties thereto, except when and as the 
Attorney General directs otherwise. The judge's copy of his order shall be 
kept by him in a place to which only he has access. 

“(e¢) Telephone line interceptions shall be authorized under subsection (2) of 
this section only to obtain evidence of the commission of, or to prevent, one or 
more of the crimes punishable under (a) chapter 37 (dealing with espionage), 
chapter 55 (dealing with kidnaping), chapter 105 (dealing with sabotage), or 
chapter 115 (dealing with treason, sedition, and subversive activities) of this 
title, or (b) section 10 of the Atomic Energy Act of 1946. 

“(d) No evidence obtained directly or indirectly by means of a telephone line 
interception, or as a direct or indirect result of such an interception, shall be 
received in evidence in any State or Federal court on any matter, civil or 
criminal, or in any proceeding of any State or Federal agency, unless such inter- 
ception was made in compliance with this section. Evidence obtained from or 
as a result of telephone lint interceptions pursuant to this Act shall be admitted 
in the Federal courts only in prosecutions for crimes specified in subsection (¢) 
of this section. Any use or divulgence by any person or persons of any informa- 
tion or any evidence obtained directly or indirectly by means of duly authorized 
telephone line interceptions for any purpose not in accordance with this section 


shall be fined not more than $5,000 or imprisoned for not more than 10 years, or 
both. 
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«(e) All of the records made at the time of each and every actual telephone 
line interception, made pursuant to this Act by authorized Federal officers, agents, 
or employees, shall be preserved as made, and shall be kept in some central place, 
for a period of at least five years. In the event that evidence based on telephone 
line interceptions is sought to be introduced in any proceeding, the party against 
whom the evidence is sought to be introduced shall have the right to inspect the 
original complete record of the telephone line interceptions from which the 
offered evidence was obtained or transcribed. _ Evidence obtained by Federal 
officers, agents, Or employees shall not be admissible in any State or Federal 

roceeding if the party against whom the evidence is offered shall not be able to 
inspect the original complete record of the telephone line interception from which 
the offered evidence was transcribed because that record is incomplete or in any 
way altered from its original form. 

“(f) The Attorney General shall keep a record of all requests made to him for 
applications for an ex parte court order, of his actions thereon, of the court orders 
obtained, of the telephone line interceptions conducted thereunder, and of the 
results thereof. A public report on all these matters shall be submitted to the 
Congress every twelve months, which report shall be as detailed and factual as 
security limitations allow. Such reports shall show, regarding each application 
made for a court order during the period covered by the report: the name of the 
judge to whom the application was made, and his location, the crime or crimes as 
to which evidence was sought or which were to be prevented ; whether or not the 
application was granted; the original duration of any granted orders; the dura- 
tio of any renewals; and whether or not any interception resulted in any 
prosecution and, if so, the details thereof. Each report shall be filed on or before 
February 1 of each year and shall cover the prior calendar year. No report shall 
refer to pending applications or interceptions then in progress. Succeeding 
reports shall cumulate from time to time the above-required data on each appli- 
cation where all of the data on any application is not complete at the time of first 
reporting thereon. 

“(g) Since it is difficult to detect the commission of an unlawful telephone 
line interception during the time of its occurrence, the possession of equipment 
designed and intended for use in telephone line interception (whether held for 
sale, or in private possession, or otherwise, but excluding possession related to 
lawful use) by any person who is not authorized to engaged in wire interception 
shall be presumptive, although rebuttable, evidence of an intent and attempt 
to engage in unlawful telephone line interceptions and, if the presumption be 
not rebutted, shall be punishable by a fine of not more than $2,500 or imprison- 
ment of not more than five years, or both. 

“(h) The Attorney General shall have the power to make and publish rules 
and regulations applicable to all Federal agencies to govern the procedure under 
which requests and factual showing shall be made to him for an application for 
an ex parte court order authorizing telephone line interceptions. Such rules and 
regulations may provide that the Attorney General may delegate his duties and 
responsibilities under this Act to the Deputy Attorney General or to an Assistant 
Attorney General but not to any other official or person. 

“(i) Nothing in this section shall be construed to authorize or to make lawful 
the automatie recording of a telephone conversation by one or more of the parties 
thereto, if done in violation of the applicable rules and regulations of the Federal 
Communications Commission. 

“(j) As used in this section— 

“(1) The term ‘telephone communication’ means the transmission of speech 
and sounds of all kinds by means of the telephone. 

“(2) The term ‘telephone line’ means all of the facilities, wires, devices, poles, 
apparatus, and machines and services by means of which telephone communica- 
tions are carried on by a common carrier. 

“(3) The terms ‘intercepts’ and ‘interception’ mean the obtaining of the whole 
or any part of a telephone communication by means of any device, contrivance, 
or machine, of any kind, but it shall not include eavesdropping on a party line 
or any act or practice done in the ordinary and usual course of business in the 
operation or use of a common carrier communications system by regular em- 
ployees thereof. 

“(4) The term ‘common carrier’ means any person engaged, as a common car- 
tier for hire, in telephone communication (A) in interstate or foreign commerce, 
(B) in intrastate commerce, if its communications facilities are physically con- 
nected with the communications facilities of any such carrier engaged in inter- 
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state or foreign commerce, or (C) within the District of C 
tory or possession of the United States. 

“(5) The term ‘person’ includes an individual, partnership, association, joint. 
stock company, trust, or corporation, whether private or public, and regardless of 
public office or status.” 

Sec. 2. The proviso contained in section 605 of the Communications Ag of 
1934 (48 Stat. 1103; 47 U. S. C. 605) is amended to read as follows: “Pr 
That this section shall not apply to the interception, receiving, divulging, pub 
lishing or utilizing the contents of (a) any radio communication broadcast or 
transmitted by amateurs or others for the use of the general public or relg 
to ships in distress, or (b) any wire communication intercepted by any individu) 
in compliance with section 245 of title 18 of the United States Code.” 


olumbia or any Terri. 


ExHrsit 45 


84TH CONGRESS 
1st SESSION H.R. 4728 


IN THE HOUSE OF REPRESENTATIVES 
MARCH 8, 1955 


Mr. Curtis of Massachusetts introduced the following bill; which was referreg 
to the Committee on the Judiciary 


A BILL 


Making unauthorized wiretapping a criminal offense. 


Be it enacted by the Senate and House of Representatives of the United State 
of America in Congress assembled, That part I of title 18 of the United State 
Code is amended by adding the following new chapter at the end: 


“CHAPTER 119—WIRETAPPING 
“§$ 2451. Wiretapping 


“Whoever willfully or maliciously and without legal authority taps a telephone 
wire or makes other provision for listening in on said wire with the purpose of 
intercepting or listening in on any communication line used or useful in inter. 


state communication, shall be fined not more than $1,000 or imprisoned not more 
than three years, or both.” 


EXHIBIT 46 


85TH CONGRESS F 
2p SESSION S. 3013 


IN THE SENATE OF THE UNITED STATES 


JANUARY 16, 1958 


Mr. McCLe.LiAn (for himself, Mr. Ives, Mr. Ervin, Mr. Munpt, Mr. GoLpwaTs., 
and Mr. Curtis) introduced the following bill; which was read twice and 
referred to the Committee on Interstate and Foreign Commerce 


A BILL 


To amend section 605 of the Communications Act of 1934 to authorize certain 


communications to be intercepted in compliance with State law, and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the proviso contained in section 6065 of 
the Communications Act of 1934 (48 Stat. 1103; 47 U.S.C. 605) is amended to 
read as follows: “Provided, That this section shall not apply to (a) the receiving, 
divulging, publishing, or utilizing the contents of any radio communication or 
broadcast, or transmitted by amateurs or others for the use of the general public, 
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or relating to ships in distress, or (b) the interception, by any law enforcement 
officer or agency of any State (or any political subdivision thereof) in com- 
pliance with the provisions of any statute of such State, of any wire or radio 
communication, or the divulgence, in any proceeding in any court of such State, 
of the existence, contents, substance, purport, effect, or meaning of any com- 
munication so intercepted, if such interception was made after determination by 
a court of such State that probable cause existed for belief that such interception 
might disclose evidence of the commission of a crime.” 





EXHIBIT 47 


NGRESS ‘ 
a H.R. 12393 


IN THE HOUSE OF REPRESENTATIVES 
May 8, 1958 


yr. KeaTine introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To authorize the interception of communications by certain investigatorial 
agencies of the Government, to establish a procedure for the admission into 
evidence of information so obtained, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That no person shall intercept or attempt 
to intercept any communication by wire or radio, not being authorized in advance 
by the sender or recipient thereof, except (1) authorized agents of the Federal 
Bureau of Investigation of the Department of Justice upon the express written 
approval of the Attorney General of the United States, and (2) authorized agents 
of the Internal Revenue Service, the Bureau of Narcotics, and the United States 
Secret Service of the Department of the Treasury upon the express 
written approval of the Secretary of the Treasury of the United States, in the 
course of any investigation to detect or prevent any felony as defined in the 
United States Code, as amended, and conspiracies to commit any such felony. 

Sec. 2. Information lawfully obtained after the effective date of this Act 
through the interception of any communication by wire or radio in accordance 
with the provisions of section 1 of this Act shall, notwithstanding the provisions 
of section 605 of the Communications Act of 1934 (48 Stat. 1103), be deemed 
admissible, if not otherwise inadmissible, in evidence in any criminal proceedings 
in any court established by Act of Congress in criminal cases covered by secton 1 
of this Act: Provided, That prior to intercepting the communications from which 
the information is obtained, an authorized agent of any one of said investigatorial 
agencies shall have been issued an ex parte order by a judge of any United States 
court of appeals or a United States district court, authorizing the agent to inter- 
cept such communications. Upon application by any authorized agent of any 
one of said investigatorial agencies to intercept communications in the conduct 
of investigations pursuant to this section, a judge of any United States court of 
appeals or a United States district court may issue an ex parte order, signed 
by the judge with his title of office, authorizing the applicant to intercept such 
communications, if the judge is satisfied that there is reasonable cause to believe 
that such crime or crimes have been or are about to be committed and that the 
communications may contain information which would assist in the conduct 
of such investigations. 

Sec. 3. No person shall divulge, publish, or use the existence, contents, sub- 
stance, purport, or meaning of any information contained in any aforesaid ex 
parte order or obtained pursuant to the provisions of this Act otherwise than for 
the purpose hereinbefore enumerated. 

Sec. 4. Any person who willfully and knowingly violates any provisions of 
this Act shall be fined not more than $5,000 or imprisoned not more than one 
year and a day, or both. 

Sec. 5. All carriers subject to the Communications Act of 1934 (48 Stat. 1103) 
are authorized to permit such interception and disclosure of any such communica- 
tions by wire or radio. 
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Sec. 6. If any provision of this section or the application of such Provision 4 
any circumstance shall be held invalid, the validity of the remainder of the ee. 
tion and the applicability of such provision to other circumstances sha}j 


ho 
be affected thereby. ‘ 


EXHIBIT 48 
5TH CONGRESS ‘ 
‘2D SESSION : H.R. 12394 
IN THE HOUSE OF REPRESENTATIVES 
May 8, 1958 


Mr. Keatine introduced the following bill; which was referred to the Committe ) 
on the Judiciary 


A BILL 


To amend chapter 223 of title 18 of the United States Code to permit the intro 
duction into evidence of certain communications intercepted by State law @. 
forcement officers and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That chapter 223 of title 18 of the Uniteg 
States Code is amended by adding at the end thereof the following: 


“§$ 3501. Evidence of intercepted communications, 


““(a) There may be introduced in any court of the United States evidence re 
lating to the existence, contents, substance, purport, effect, or meaning of any 
communication by wire or radio which has been intercepted by any law enforce. 
ment officer or agency of any State or political subdivision thereof, where the 
interception of such communication was authorized by the laws of such State 
and was carried out in conformity with such laws. 

“(b) No law of the United States shall be held to prohibit the interception 
of any communication by any law enforcement officer or agency of any State or 
political subdivision thereof, or the introduction in any State court of evidence re 
lating to such communication, where the interception of such communication 
is authorized by the laws of such State and is carried out in conformity with 
such laws.” 

Sec. 2. The analysis of chapter 223 of title 18 of the United States Code js 
amended by inserting immediately below “3500. Demands for production of 
statements and reports of witnesses.” the following: 


‘3501. Evidence of intercepted communications.” 


EXHIBIT 49 
S5T ‘ONGRESS ‘ 
OD ptt > H.R. 13842 
IN THE HOUSE OF REPRESENTATIVES 
AvaustT 21, 1958 


Mr. KEATING introduced the following bill: which was referred to the Commit- 
tee on the Judiciary 


A BILL 


To prohibit eavesdropping under certain circumstances, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part I of title 18 of the United States 
Code is amended by adding thereto a new chapter : 
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“CHAPTER 28—EAVESDROPPING 


at Dean jropping prohibited. 

ana. Possession of eavesdropping instruments. 
Ex parte order for eavesdropping. 

oz7g4. Admissibility of evidence. 

=e rae to report violations. 

“§ 570. Definitions 

“as used in this chapter— ’ : , , 

“(1) ‘Eavesdropping’ refers to a situation in which a person— ' 

“(qa) not a sender or receiver of a telephone or telegraph communication 
willfully and by means of instrument overhears or records a telephone or 
telegraph communication, or aids, authorizes, employs, procures or permits 
another to do so, without the consent of either a sender or receiver thereof ; 
or . . . . 

“(b) not present during a conversation or discussion willfully and by 
means of instrument overhears or records such conversation or discussion, or 
aids, authorizes, employs, procures or permits another to do so, without the 
consent of the party to such conversation or discussion ; or 

“(c) who, not a member of a jury, records or listens to by means of 
instrument the deliberations of a jury or who aids, authorizes, employs, 
procures or permits another to do so. : 5905 

“(2) ‘Person’ means any individual, partnership, corporation, or association 
including the subscriber to any telephone or telegraph service involved but 
excluding any law enforcement officer while acting lawfully and in his official 
capacity in the investigation, detection, or prosecution of crime. 

“(8) ‘Instrument’ means any device, contrivance, machine, or apparatus or 
part thereof designed or used for acoustical detection including but not limited 
to wiretapping equipment, microphones, detectaphones, dictaphones, radio trans- 
mitters, and recorders. 

“8571. Eavesdropping prohibited 

“A person who engages in eavesdropping— 

“(1) in the District of Columbia or any Territory or possession of the 
United States; or 

“(2) for the purpose of aiding or abetting or perpetrating any Federal 
offense ; or 

“(3) where the conversation, discussion, or communication overheard 
or recorded is by wire or radio; or 

“(4) for the purpose of obtaining information concerning any activity 
under Federal regulation ; or 

“(5) where the information overheard or recorded is to be transmitted 
in interstate commerce or outside the United States; or 

“(6) where the instrument employed to overhear or record the conver- 
sation, discussion or communication utilizes or involves facilities in inter- 
state or foreign commerce, 

shall be fined not more than $5,000 or imprisoned not more than one year and 
a day, or both. 


“$572. Possession of eavesdropping instruments 


“A person who has in his possession any eavesdropping instrument under 
circumstances evincing an intent to use or employ or allow the same to be used 
or employed for unlawful eavesdropping under section 571 of this chapter, or 
knowing the same to be so used, shall be fined not more than $1,000 or im- 
prisoned for not more than six months, or both. 

“$6573. Ex parte order for eavesdropping. 

“(1) An ex parte order for eavesdropping may be issued by any judge of any 
United States Court of Appeals or a United States District Court or any judge 
of the Municipal Court of Appeals for the District of Columbia or the Munici- 
pal Court for the District of Columbia or any Commissioner of the United States, 
upon oath or affirmation of an authorized agent of any Federal law enforcement 
agency that there is reasonable ground to believe that evidence of Federal crime 
may be thus obtained and particularly describing the person or persons whose 
communications, conversations, or discussions are to be overheard or recorded 
and the purpose thereof, and, in the case of a telegraphic or telephonic com 
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munication identifying the particular telephone number or telegraph line in 
volved. In connection with the issuance of such an order the judge may examin, 
on oath the applicant and any other witness he may produce and shall sat 
himself of the existence of reasonable grounds for the granting of such Applica. | 
tion. Any such order shall be effective for the time specified therein but not tor 
a period of more than two months unless extended or renewed by the Judge whp 
signed and issued the original order upon satisfying himself that such extension 
or renewal is in the public interest. Any such order together with the pa 
upon which the application was based, shall be delivered to and retained DY the 
applicant as authority for the eavesdropping authorized therein. A true , 
of such order shall be retained in his possession by the judge issuing the same 
and, in the event of the denial of an application for such an order, a true com 
of the papers upon which the application was based shall in like manner be 
retained by the judge denying the same. 

“(2) Orders for eavesdropping must be obtained before the eavesdropping | 
commences, except as hereinafter in this section provided. A law enforcemen 
officer may eavesdrop without a court order obtained, pursuant to this section 
only when he has reasonable grounds to believe (a) that evidence of crime may be 
thus obtained, and (b) that in order to obtain such evidence time does not 
permit an application to be made for such a court order before such eavesdrop 
ping must commence. In any such case an application for a court order pur- 
suant to this section must be made within twenty-four hours after such eayes | 
dropping commenced. In computing said twenty-four-hour period legal holidays 
shall not be considered. The applic:tion for such a court order must contain, 
in addition to the requirements set forth in this section the time when such eaves. 
dropping commenced. If such application is granted, the order shall be made 
effective from the time the eavesdropping commenced. If the application js 
denied, the eavesdropping must cease immediately. 

“(3) Except in any trial, hearing or other proceeding, a person who willfully 
discloses to any person, other than a carrier whose facilities are involved, or 
other authorized agent of any law enforcement agency, any information concer. 
ing the application for, the granting or denial of orders for eavesdropping, or 
the identity of the person or persons whose communications, conversations, or dis. 
cussions are the subject of an ex parte order granted pursuant to this section 
shall be fined not more than $1,000 or imprisoned not more than six months, 
or both. 


“8574. Admissibility of evidence 


“Evidence obtained by any act in violation of this chapter, and evidence ob 
tained through or resulting from information obtained by any such act, shall be 
inadmissible for any purpose in any civil action, proceeding or hearing: Pro. 
vided, however, That any such evidence shall be admissible in any disciplinary 
trial or hearing or any administrative action, proceeding or hearing conducted 
by or on behalf of any governmental agency. 


~ 


“$575. Exceptions 


“(1) Nothing contained in this chapter shall prohibit eavesdropping by any 
law enforcement officer or agency of any State or any political subdivision thereof, 
or the introduction in any court of evidence obtained by such eavesdropping, 
where the eavesdropping is authorized by the laws of such State and is carried 
out in conformity with such laws. 

“(2) There may be introduced in any court of the United States evidence 
relating to the existence, contents, substance, purport, effect, or meaning of any 
communication by wire or radio which has been intercepted by any law enforce 
ment officer or agency of any State or political subdivision thereof, where the 
interception of such communication was authorized by the laws of such State 
and was carried out in conformity with such laws. 

““(3) Information obtained prior to the effective date of this chapter by any 
authorized agent of any Federal law enforcement agency through or as a result 
of the interception of any communication by wire or radio upon the express 
written approval of the Attorney General of the United States in the course of 
any investigation of any Federal offense shall, notwithstanding the provisions 
of section 605 of the Communications Act of 1934 (48 Stat. 1103), be deemed 
admissible, in evidence in any criminal proceedings. 
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“§ 576. Duty to report violations 
“Jt shall be the duty of every carrier subject to the Communications Act of 
1934 (48 Stat. 1103) to report to the law-enforcement agency having jurisdiction, 
information coming to his attention with regard to violations of this chapter. 
Any willful violation of this section shall be punishable by a fine of up to $500.” 
_ 2. The proviso contained in section 605 of the Communications Act of 1934 
(48 Stat. 1103) is amended to read as follows: “Provided, That this section shall 
not apply to the interception, receiving, divulging, publishing, or utilizing the 
contents of (a) any radio communication broadcast or transmitted by amateurs 
or others for the use of the general public or relating to ships in distress, or (b) 
any eavesdropping by any person in accordance with chapter 28 of title 18 of the 
United States Code.” 
eo. 8. The Communications Act of 1934 (48 Stat. 1064), as amended, is 
amended by adding the following new section: 


“§ 223. Authorized interceptions 

“All carriers subject to the provisions of this chapter are hereby authorized 
to permit eavesdropping by any person in accordance with chapter 28 of title 
18 of the United States Code.” 

gec. 4. If any provision of this chapter or the application of such provision 
to any circumstance shall be held invalid, the validity of the remainder of this 
chapter and the applicability of such provision to other circumstances shall 
not be affected thereby. 


[XHIBIT 50 


CONGRESS 
err SESSION H.R. 70 


IN THE HOUSE OF REPRESENTATIVES 
JANUARY 7, 1959 


Mr. CELLER introduced the following bill; which was referred to the Committee on 
the Judiciary 


A BILL 


To prohibit wiretapping éxcept by a court-authorized Federal officer engaged in 
the investigation of crimes against the security of the United States. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part I of title 18 of the United States 
Code is amended by adding at the end thereof the following new chapter: 


CHAPTER 119—WIRETAPPING 
Sec 


2501. Definitions. 

2502. Interception of telephone communications. 
2503. Unauthorized disclosures. 

2504. Illegal possession of wiretapping equipment. 
2505. Ex parte order to intercept; procedure. 

2506. Admissibility of evidence. 


“2501. Definitions 

“As used in this chapter: 

“(1) ‘Telephone communication’ means the transmission of speech and sounds 
of all kinds by means of the telephone. 

“(2) ‘Telephone line’ includes all of the facilities, wires, devices, poles, appara- 
tus, and machines and services by means of which telephone communications are 
carried on by a common carrier. 

(3) ‘Intercepts’ and ‘interception’ means the obtaining of the whole or any 
part of a telephone communication by means of any device, contrivance, or ma- 
chine, of any kind, but it shall not include eavesdropping on a party line or any 
act or practice done in the ordinary and usual course of business in the opera- 
ne or use of a common carrier communications system by regular employees 
thereof. 
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“(4) ‘Common carrier’ means any person engaged, as a common Carrier for 
hire, in telephone communication in interstate or foreign commerce, in intrastatp _ 
commerce, if its communications facilities are physically connected with the whose we 
communications facilities of any such carrier engaged in interstate or fore; phone = 
commerce, or within the District of Columbia or any Territory or possession if obtainet 
the United States. "| ment whi 

“(5) ‘Person’ includes an individual, partnership, association, joint-stock Com: ness of u 
pany, trust, or corporation, whether private or public, and regardless of Public warrante 


office or status. “Appl 
“8S Ompe . - , including 
% 2502. Interception of telephone communications of anyon 


“Whoever, without authorization from the sender and the recipient of any and any 
telephone communication by common carrier, willfully intercepts or attempts to shall be 
intercept such telephone communication, except in compliance with State lay | eral dire 
or, in any case of an interception by a Federal officer or employee, in compliang \ judge ¥ 
with section 2505 of this title, shall be fined not more than $5,000 or imprisoned given to 


not more than ten years, or both. action t! 
“8 Omne : : “e tO 
§ 2503. Unauthorized disclosures a) 


‘Whoever uses or divulges any information or any evidence obtained. directly telephor 
or indirectly by means of any telephone line interceptions for any purpose not in departn 
accordance with State law or section 2505 of this title shall be fined not mor | _ nated te 


than $5,000 or imprisoned not more than ten years, or both. /  #(e) 
“§ 2504. Illegal possession of wiretapping equipment ) es 
issue 


“Whoever has in his possession any device or apparatus designed or commonly 


used for the interception of telephone communications under circumstances oa 
evincing an intent to use or permit the same to be used for the interception of wid) 
telephone communications, or knowing the same is intended to be so used, ip obta: 
violation of this chapter, shall be fined not more than $2,500 or imprisoned not pomnish 
more than five years, or both. “) Kidnap 
“$ 2505. Ex parte order to intercept; procedure treason 

“(a) Whenever the Attorney General has satisfied himself, on the basis ofa / Atomic 
factual showing made to him by the head of a Federal department or agency, commit 
that a specified telephone line interception may obtain evidence of the com. “(e) 
mission of any of the crimes specified in subsection (d) of section 2505 of this regula| 
chapter, or that the specified telephone line interception may enable the Federal proced 
Government to prevent the commission of any such crime, he may so certify in an apt 
writing and designate in such certificate any United States Attorney, Assistant tions. 
United States Attorney, or officer or attorney of the Department of Justice to delega 
apply for an ex parte court order allowing such specified telephone line inter. Genert 
ception. Such certificate shall also designate the department or agency of the person 
United States which shall make the telephone line interception, if a court order is “§ Adi 
granted. { “No 

“The application for the ex parte court order allowing the telephone line interc 
interception shall be made to any judge of the district court of the United States receiv 
for the district within which the telephone line interception is sought, or, if no any p 
such judge is readily available, to any judge of the district court of the United was 1 
States for a district contiguous to the district within which the telephone line sical 
interception is sought, or, in any case, to any judge of the United States Court of in the 
Appeals or of the district court for the District of Columbia. specif 

“Such application shall be supported by the authorizing certificate of the Sec 
Attorney General together with a showing of such facts and circumstances to 1984 
sustain the application as the judge on oral examination may require to satisfy That 
himself that there is reasonable ground to believe that the requested telephone lishix 
line interception will result in the procurement of evidence of the commission trans 
of, or will enable the Federal Government to prevent, any of the crimes specified to sh 
in subsection (d) of this section. Each application for a court order shall be vidus 
accompanied by an affidavit showing whether any previous application has been Se 
made for such order; and, if there has been a previous application, to what amet 


judge it was made and the determination made thereof, and what new facts, } Srp 
if any, are shown upon the subsequent application that were not previously of th 
shown. If the judge determines that the required reasonable ground has been of ar 
shown, he shall issue an order allowing the requested telephone line interception Stat 
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“Zach such order shall specify the name or names of the person or persons 
whose telephone lines are to be intercepted, the exchange numbers of the tele- 
jnone lines to be intercepted, the crime or crimes as to which evidence is to be 
obtained or which are to be prevented, the name of the Federal agency or depart- 
ment which will make the telephone line interception, and the period of effective- 
ness of the order, which shall be only for as long as the judge determines to be 
warranted under the circumstances, but not exceeding ninety days. 

“Applications for an ex parte court order allowing telephone line interceptions, 
including renewals, shall be heard by the judge privately, without the presence 
of anyone other than the judge and the individual who presents the application 
and any witnesses, whom the judge deems necessary, and the hearing and order 
shall be kept confidential by all parties thereto, except when the Attorney Gen- 
eral directs otherwise. True copies of the court order shall be retained by the 
judge who issued the order and by the Attorney General, but the application 
given to the judge shall be returned to the Attorney General after the judge’s 
action thereon. The judge's copy of his order shall be kept by him in a secure 
place to which only he has access. 

“(pb) Any individual designated by a Federal agency or department to make 
telephone line interceptions shall be a duly appointed investigative officer of the 
department or agency of the United States which the Attorney General has desig- 
nated to conduct the telephone line interception. 

“(e) Any court order allowing a specified telephone line interception, may be 
renewed, for periods not exceeding ninety days each, by the judge who originally 
issued the order or by any other judge having jurisdiction, but only on an appli- 
cation, including a certificate by the Attorney General, and supporting data 
warranting the extension. 

“(@) Telephone line interceptions shall be authorized under this section only 
to obtain evidence of the commission of, or to prevent, one or more of the crimes 
punishable under chapter 37 (dealing with espionage), chapter 55 (dealing with 
kidnaping), chapter 105 (dealing with sabotage), or chapter 115 (dealing with 
treason, sedition, and subversive activities) of this title, or section 10 of the 
Atomic Bnergy Act of 1946 (60 Stat. 766), as amended, or a conspiracy to 
commit any of Such crimes. 

“(e) The Attorney General shall have the power to make and publish rules and 
regulations applicable to all Federal departments and agencies to govern the 
procedure under which requests and factual showing shall be made to him for 
an application for an ex parte court order authorizing telephone line intercep- 
tions. Such rules and regulations may provide that the Attorney General may 
delegate his duties and responsibilities under this chapter to the Deputy Attorney 
General or to an Assistant Attorney General but not to any other official or 
person. 


“§ Admissibility of evidence 


“No evidence obtained directly or indirectly by means of a telephone line 
interception, or as a direct or indirect result of such an interception, shall be 
received in evidence in any Federal court on any matter, civil or criminal, or in 
any proceeding of any Federal department or agency, unless such interception 
was made in compliance with this chapter. Evidence obtained from or as a 
result of telephone line interceptions pursuant to this chapter shall be admitted 
in the Federal courts or grand juries only in criminal proceedings for crimes 
specified in subsection (d) of section 2505 of this title.” 

Sec. 2. The proviso contained in section 605 of the Communications Act of 
1984 (48 Stat. 1103; 47 U.S.C. 605) is amended to read as follows: “Provided, 
That this section shall not apply to the interception, receiving, divulging, pub- 
lishing or utilizing the contents of (a) any radio communication broadcast or 
transmitted by amateurs or others for the use of the general public or relating 
to ships in distress, or (b) any wire communication intercepted by any indi- 
vidual in accordance with chapter 119 of title 18 of the United States Code.” 

Sec. 3. The Communications Act of 1934 (48 Stat. 1064) as amended, is 
amended by adding the following new section : 

Sec. 228. AUTHORIZED INTERCEPTIONS.—AI] carriers subject to the provisions 
of this chapter are hereby authorized to permit such interception and disclosure 
of any telephone communication authorized under chapter 119 of title 18, United 
States Code.” 
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ExHIsiT 51 


“(3) th 

86TH CONGRESS ~ meaning | 
1st SESSION H.R. 377 I (b) T! 
by adding 

IN THE HOUSE OF REPRESENTATIVES : i 

“4916. D 

JANUARY 7, 1959 Sec. 2. 

Mr. HIEsTAND introduced the following bill; which was referred to the 1934 (48 
Committee on the Judiciary That thi 

lishing, ‘ 

A BILL transmit 

to ships 


To authorize certain investigative officers of the United States, with the approyg cepted b 
of the Attorney General, to intercept and disclose under stated conditions wip ) accordal 
and radio communications in the detection and prosecution of offenses againg i 


any assi 

the security of the United States, and for other purposes. commun 

oriz 

Be it enacted by the Senate and House of Representatives of the United States 7 

of America in Congress assembled, That (a) chapter 93 of title 18 of the Unite 
States Code (relating to public officers and employees) is amended by adding at 

the end thereof the following new section: . 

, ; | g6ra C 
“$1916. Disclosure of information obtained through the interception of certaip ist 8) 


communications 


“(a) In the conduct of any investigation to detect or prevent any offense 
against the security of the United States, any security investigative agency may, 
upon express written authorization given by the Attorney General to the head of 
such agency, intercept any wire or radio communication if that interception js 
specifically described as to place and time in the authorization so given. As goon Mr. Ke 
as may be practicable after the end of each period of six calendar months, the 
Attorney General shall transmit to the National Security Council a report which 
shall state the number of interceptions authorized by him to be made under this 
subsection by each security investigative agency during that period, and the 


nature of the offense with respect to which each such authorization was given, | To pro 

“(b) Information obtained by an officer or agent of a security investigative : 
agency in any investigation through any interception so authorized may be dis. Be ; 
closed (1) to the head of the security investigative agency making the investiga. States 
tion and to any officer, agency, or employee of such agency conducting or super. States 


vising the investigation, (2) by the head of such investigative agency to the 
President, the National Security Council, the head of any department or agency 


in the executive branch, or the head of any other security investigative agency SO. I 
when such disclosure is deemed by the head of such investigative agency to be “571. F 
advisable in the interest of the national security, (3) by any officer or agent ofa Bl ; 
security investigative agency in giving testimony in any criminal proceeding “B74. 
before any court, grand jury, or court-martial of the United States for the prose “975. 1 
cution of an offense against the security of the United States, and (4) to any “576. 1 
attorney for the United States who is duly authorized to engage in or supervise “§ 570 
the prosecution of that offense. In any such proceeding, evidence obtained “Ag 
through any interception so authorized, if otherwise admissible, shall not be “( 
excluded because of the means by which it was obtained. 

“(c) Whoever, having acquired as an officer, employee, or member of any de ti 
partment, agency, or armed force of the United States knowledge of any informa- 0 
tion obtained through any interception authorized pursuant to subsection (a), n 
willfully makes any disclosure of any part of that information which is not tl 
authorized by subsection (b) shall be fined not more than $5,000 or imprisoned 
not more than one year and one day, or both. n 


“(d) As used in this section— 
“(1) the term ‘security investigative agency’ means the Federal Bureau of t 
Investigation and the investigative agencies of the Armed Forces supervised by 
the Assistant Chief of Staff, G-2, Department of the Army; the Director of 


i 

Intelligence, Department of the Navy; and the Director of Intelligence, Depart- I 
ment of the Air Force; 4s 
“(2) the term ‘offense against the security of the United States’ means any inclu 
offense punishable under chapter 37, 105, or 115 of this title; section 4 or section cludi 


15 of the Subversive Activities Control Act of 1950; or section 222, 224, 225, 226, 
or 227 of the Atomic Energy Act of 1954; and any attempt or conspiracy to commit ws 
any such offense; and 
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«(g) the terms ‘wire communication’ and ‘radio communication’ have the same 
meaning as when used in the Communications Act of 1934.” 

(b) The analysis of chapter 93 of title 18 of the United States Code is amended 
py adding at the end thereof the following new item: 

“1916. Disclosure of information obtained through the interception of certain communi- 
eations. 

Sec. 2. The proviso contained in section 605 of the Communications Act of 
1934 (48 Stat. 1108; 47 U.S.C. 605), is amended to read as follows: “Provided, 
That this section shall not apply to the interception, receiving, divulging, pub- 
lishing, Or utilizing the contents of (a) any radio communication broadcast or 
transmitted by amateurs or others for the use of the general public, or relating 
to ships in distress, (b) any wire communication or radio communication inter- 
cepted by a security investigative agency pursuant to authorization granted in 
accordance with section 1916 (a) of title 18 of the United States Code, or (c) 
any assistance given by any common carrier in the interception of any wire 
communication or radio communication by any such agency pursuant to such 
authorization.” 


a 


EXHIBIT 52 


smo CONGRESS . 90¢ 
a SESSION S. 1292 


IN THD SENATE OF THE UNITED STATES 
Marcu 5, 1959 


Mr. KeaTInG introduced the following bill; which was read twice and referred 
to the Committee on the Judiciary 


A BILL 


To prohibit eavesdropping under certain circumstances, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That part I of title 18 of the United 
States Code is amended by adding thereto a new chapter: 


“CHAPTER 28— EAVESDROPPING 
“See. 
“570. Definitions. 
“571. Eavesdropping prohibited. 
“572. Possession of eavesdropping instruments. 
“$73. Ex parte order for eavesdropping. 
“574, Admissibility of evidence. 
“575. Exceptions. 
“576. Duty to report violations. 


“$570. Definitions 


“As used in this chapter— 

“(1) ‘Eavesdropping’ refers to a situation in which a person— 

“(a) not a sender or receiver of a telephone or telegraph communica- 
tion willfully and by means of instrument overhears or records a telephone 
or telegraph communication, or aids, authorizes, employs, procures or per- 
mits another to do so, without the consent of either a sender or receiver 
thereof ; or 

“(b) not present during a conversation or discussion willfully and by 
means of instrument overhears or records such conversation or discussion, 
or aids, authorizes, employs, procures or permits another to do so, without 
the consent of the party to such conversation or discussion ; or 

“(e) who, not a member of a jury, records or listens to by means of 
instrument the deliberations of a jury or who aids, authorizes, employs, 
procures or permits another to do so. 

“(2) ‘Person’ means any individual, partnership, corporation, or association 
including the subscriber to any telephone or telegraph service involved but ex- 
cluding any law enforcement officer while acting lawfully and in his official 
capacity in the investigation, detection, or prosecution of crime. 

“(3) ‘Instrument’ means any device, contrivance, machine, or apparatus or 








1030 WIRETAPPING 


part thereof designed or used for acoustical detection including but not limites 
to wiretapping equipment, microphones, detectaphones, dictaphones, radio trang 
mitters, and recorders. : 


“$571. Eavesdropping prohibited 
“A person who engages in eavesdropping 
(1) in the District of Columbia or any Territory or possession of th 
United States; or 


“(2) for the purpose of aiding or abetting or perpetrating any Federa) 
offense; or ‘ 


“(3) where the conversation, discussion, or communication Overheanj 
or recorded is by wire or radio: or 

“(4) for the purpose of obtaining information concerning any activity 
under Federal regulation: or , 

“(5) where the information overheard or recorded is to be transmitted jy 
interstate commerce or outside the United States; or 

“(6) where the instrument employed to overhear or record the Conver. 
sation, discussion or communication utilizes or involves facilities in inter. 
state or foreign commerce, 


shall be fined not more than $5,000 or imprisoned not more than one year and 
a day, or both. 


“$572. Possession of eavesdropping instruments 


“A person who has in his possession any eavesdropping instrument under 
circumstances evincing an intent to use or employ or allow the same to i 
used or employed for unlawful eavesdropping under section 571 of this chapter, 
or knowing the same to be so used, shall be fined not more than $1,000 o 
imprisoned for not more than six months, or both. 

“$573. Ex parte order for eavesdropping 

“(1) An ex parte order for eavesdropping may be issued by any judge of any 
United States Court of Appeals or a United States District Court or any judge 
of the Municipal Court of Appeals for the District of Columbia or the Munici. 
pay Court for the District of Columbia or any Commissioner of the Unita 
States, upon oath or affirmation of an authorized agent of any Federal law 
enforcement agency that there is reasonable ground to believe that evidence 
of Federal crime may be thus obtained and particularly describing the person 
or persons whose communications, conversations, or discussions are to be 
overheard or recorded and the purpose thereof, and, in the case of a telegraphi 
or telephonic communication identifying the particular telephone number o 
telegraph line involved. In connection with the issuance of such an order the 
judge may examine on oath the applicant and any other witness he may produce 
and shall satisfy himself of the existence of reasonable grounds for the granting 
of such application. Any such order shall be effective for the time specified 
therein but not for a period of more than two months unless extended or renewed 
by the judge who signed and issued the original order upon satisfying himself 
that such extension or renewal is in the public interest. Any such order together 
with the papers upon which the application was based, shall be delivered to 
and retained by the applicant as authority for the eavesdropping authorized 
therein. A true copy of such order shall be retained in his possession by the 
judge issuing the same, and, in the event of the denial of an application for 
such an order, a true copy of the papers upon which the application was based 
shall in like manner be retained by the judge denying the same 

“(2) Orders for eavesdropping must be obtained before the eavesdropping 
commences, except as hereinafter in this section provided. A law enforcement 
officer may eavesdrop without a court order obtained pursuant to this section only 
when he has reasonable grounds to believe (a) that evidence of crime may be 
thus obtained, and (b) that in order to obtain such evidence time does not per- 
mit an application to be made*for such a court order before such eavesdropping 
must commence. In any such case an application for a court order pursuant to 
this section must be made within twenty-four hours after such eavesdropping 
commenced. In computing said twenty-four-hour period, legal holidays shail not 
be considered. The application for such a court order must contain, in addi- 
tain to the requirements set forth in this section, the time when such eaves 
dropping commenced. If such application is granted, the order shall be made 
effective from the time the eavesdropping commenced. If the application is 
denied, the eavesdroping must cease immediately. 
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«(3) Except in any trial, hearing, or other proceeding, a person who willfully 
discloses to any person, other than a carrier whose facilities are involved, or 
other authorized agent of any law enforcement agency, any information con- 
cerning the application for, the granting or denial of orders for eavesdropping, 
or the identity of the person or persons whose communications, conversations, or 
discussions are the subject of an ex parte order granted pursuant to this section 
shall be fined not more than $1,000 or imprisoned not more than six months, or 
poth. 


s574. Admissibility of evidence 

“Byidence obtained by any act in violation of this chapter, and evidence ob- 
tained through or resulting from information obtained by any such act, shall be 
inadmissible for any purpose in any civil action, proceeding or hearing : Provided, 
however, That any such evidence shall be admissible in any disciplinary trial or 
hearing or any administrative action, proceeding or hearing conducted by or on 
pehalf of any governmental agency. 


“8 575. Exceptions 


“(1) Nothing contained in this chapter shall prohibit eavesdropping by any 
law enforcement officer or agency of any State or any political subdivision 
thereof, or the introduction in any court of evidence obtained by such eaves- 
dropping, where the eavesdropping is authorized by the laws of such State and 
iscarried out in conformity with such laws. 

“(2) There may be introduced in any court of the United States evidence 
relating to the existence, contents, substance, purport, effect, or meaning of any 
communication by wire or radio which has been intercepted by any law enforce- 
ment officer or agency of any State or political subdivision thereof, where the 
interception of such communication was autherized by the laws of such State 
and was carried out in conformity with such laws. 

“(3) Information obtained prior to the effective date of this chapter by any 
authorized agent of any Federal law enforcement agency through or as a result 
of the interception of any communication by wire or radio upon the express 
written approval of the Attorney General of the United States in the course 
of any investigation of any Federal offense shall, notwithstanding the provisions 
of section 605 of the Communications Act of 1934 (48 Stat. 1108), be deemed 
admissible, in evidence in any criminal proceedings. 


“8576. Duty to report violations 


“It shall be the duty of every carrier subject to the Communications Act of 
1984 (48 Stat. 1103) to report to the law-enforcement agency having jurisdiction, 
any information coming to his attention with regard to violations of this chapter. 
Any willful violation of this section shall be punishable by a fine of up to $500.” 

Sec. 2. The proviso contained in section 605 of the Communications Act of 
1934 (48 Stat. 1108) is amended to read as follows: “Provided, That this section 
shall not apply to the interception, receiving, divulging, publishing, or utilizing 
the contents of (a) any radio communication broadcast or transmitted by 
amateurs or others for the use of the general public or relating to ships in 
distress, or (b) any eavesdropping by any person in accordance with chapter 
8 of title 18 of the United States Code.” 

Sec. 8. The Communications Act of 1984 (48 Stat. 1064), as amended, is 
amended by adding the following new section: 


“$223. Authorized interceptions 


“All carriers subject to the provisions of this chapter are hereby authorized 
to permit eavesdropping by any person in accordance with chapter 28 of title 
18 of the United States Code.” 

Sec. 4. If any provision of this chapter or the application of such provision 
to any circumstance shall be held invalid, the validity of the remainder of this 


chapter and the applicability of such provision to other circumstances shall 
not be affected thereby. 
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Iv. EXCHANGE OF CORRESPONDENCE BETWEEN CON- 
STITUTIONAL RIGHTS SUBCOMMITTEE AND THE DE- 
PARTMENT OF JUSTICE 


U.S. SENATE, 
JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
Washington, D.C., May 27, 1958. 
Hon. LAWRENCE E. WALSH, 
Deputy Attorney Gene ral, 
Department of Justice, 
Washington, D.C. 

Deak JupbGeE WALSH: During the course of the study now being conducted 
by the Senate Subcommittee on Constitutional Rights on the subject of “Wire- 
tapping, Eavesdropping, and the Bill of Rights, I have seen references to 
various regulations and memorandums dealing with Wiretapping prepared in the 
Department of Justice in the past 30 years. For example, the record of the 
pearings held by the House Committee on Expenditures in the Executive 
Departments on February 19, 1931, dealing with “W iretapping in Law Enforce- 
ment,” shows that Attorney General William D. Mitchell submitted to the 
committee a copy of an order he had issued on January 19, 1931, regarding 
wiretapping, together with several memorandums on the subject prepared in 
the Department of Justice. 

The Senate Constitutional Rights Subcommittee will appreciate it if you will 
furnish two complete sets of all regulations, orders, directives, instructions 
and memorandums dealing with wiretapping prepared in the Department of 
Justice in the past 30 years, including, of course, all that are in effect today. 

This material should be very helpful to the subcommittee in its study of this 
highly important subject. 

With kind regards, I am 

Sincerely yours, 
CHARLES H. SLAYMAN, JR., 
Chief Counsel and Staff Director. 


U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
May 28, 1958. 

Hon. WILLIAM P. ROGERs, 

The Attorney General, 

Department of Justice, 

Washington, D.C. 


DeaR MR. ATTORNEY GENERAL: The Senate Constitutional Rights Subcommittee 
is currently conducting public hearings in connection with our study of the 
subject of “Wiretapping, Eavesdropping, and the Bill of Rights.” We will 
welcome your cooperation. 

Will you please submit a statement to us setting forth what you consider to 
be the precise legal basis for any authorization for Federal Government 
personnel to wiretap and eavesdrop on telephone conversations? 

In a filmed television interview, released a week ago, the Director of the 
Federal Bureau of Investigation admitted that the FBI had in operation, on 
that particular date, 90 wiretaps, “with the authority of the Attorney General.” 
What is the legal basis of this “authority”? 

I expect you may welcome this opportunity to state the present legal position 
of the Department of Justice. 

Sincerely, 


THOMAS C, HENNINGS, JrR., Chairman. 
1033 
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DEPARTMENT OF JUSTICE, 
Washington, June 25, 1958 
Hon. THoMaAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR HENNINGS: This will acknowledge with thanks your letter of 
May 28, 1958, to the Attorney General which has been referred to me for reply, | 


You wish to know what the legal basis is for any authorization for Feder] 
Government personnel such as the Federal Bureau of Investigation to wiretap 
telephone conversations. 

In an article entitled “The Public Security and Wire Tapping,” (39 Corngy 
Law Quarterly 195 (Winter 1954)) former Attorney General Herber 
Brownell, Jr., traced the history of the authority which is presently being 
exercised by the FBI. For your convenience, pertinent portions of this article 
on the subject are set forth below: 

“* * * in 1928, the Supreme Court by a narrow margin of five to four ip 
Olmstead v. United States held that introduction of wiretapping evidence againg 
the defendant, a bootlegger, neither violated his rights against unlawful search) 
and seizure under the fourth amendment nor his rights against self-incriming. 
tion under the fifth amendment. Speaking for the majority, Chief Justigs 
Taft said that “A standard which would forbid the reception of evidence jf 
obtained by other than nice-ethical conduct by Government officials would make 
society suffer and give criminals greater immunity than has been known 
heretofore.” 

* * * + * © 


In 1934, 6 years after the Olmstead case, Congress enacted the Federal 
Communications Act. Section 605 provided in part that “no person not being 
authorized by the sender shall intercept any communication and divulge or 
publish the existence, contents, substance * * * of such _ intercepted 
communication to any person.” 

The question soon arose as to whether mere interception by Federal agents 
of messages was forbidden by section 605. The Attorney General at that time 
took the view that the law prohibited was both interception and divulgence, 
and that mere report of the intercepted message to public officials by FBI or 
other Federal agents did not constitute divulgence. 

The debate on the Federal Communications Act was strangely silent on section 
605. Not one word is said about making evidence obtained by wiretapping 
inadmissible in evidence or about prohibiting wiretapping. Even the Olmstead 
case is not mentioned. * * * 

Repeatedly thereafter, the position was taken by the Department of Justice 
that section 605 was designed to prevent unauthorized persons from intercepting 
radiograms or telephone conversations, and to penalize telegraph and telephone 
operators who divulge the contents of messages, rather than to bar Federal 
agents from obtaining necessary information in the public interest. 

In 1987, section 605 had its first test before the Supreme Court in Nardone 
v. United States. Conviction of the defendants, who were liquor smugglers, 
was reversed upon the ground that section 605 rendered inadmissible in criminal 
proceedings in the Federal court wiretap evidence even when obtained by 
Federal officers. * * * 

* * + + * * . 


In 1939, section 605 was extended by the Supreme Court to apply not only to ban 
direct wiretap evidence, but also evidence obtained from intercepted leads, the 
“fruit of the poisonous tree ;” and to intrastate as well as interstate telephone 
conversations. In 1940, a court of appeals applied the law to cases where only 
one party consented to the interception. 

None of these decisions rendered by the Supreme Court held that wiretapping 
by Federal officers in and of itself was illegal, absent divulgence. This may 
have accounted for the continued adherence to the position taken by the Justice 
Department until 1940 that mere interception of wire communications is not 
prohibited by section 605 so long as there is no subsequent public divulgence of 
the contents of the interception. 

Two decisions by the Supreme Court in 1942 appeared to lend support to 
the Department’s position. In one case, Goldstein v. United States (316 US. 
114 (1942)), a mail fraud, the Court held that one not a party to tapped 
conversations by Federal officers, had no standing to object to their use by the 
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Government to obtain testimony. (See 55 Harv. L. Rev. 141 (1941).) In the 
other case, Goldman v. United States (316 U.S. 129 (1942)), a conspiracy to 
yiolate the Bankruptcy Act, the Court held that neither section 605 nor the 
fourth amendment were violated, when Federal officers obtained recordings 
of the defendant’s conversation over the phone with the aid of a detectaphone 
placed over the wall of an adjoining room. 


Pa * es * x * ~*~ 


Thus you can see that except for a short period during 1940, every Attorney 
General over the last 22 years has favored and authorized wiretapping by 
Federal officers in security cases and other heinous crimes such as kidnapping. 
Moreover, this policy adhered to by my predecessors has been taken with the 
full knowledge, consent and approval of Presidents Roosevelt and Truman. 

The recently decided Benanti case, in a footnote, expressly excluded from the 
opinion any consideration of the problem of interception without divulgence. 

May I add a personal note of thanks for your kind letter commenting on 
my talk before the criminal section of the American Bar Association meeting 
at St. Louis. 

Sincerely, 
MALCOLM ANDERSON, 
Assistant Attorney General. 


DEPARTMENT OF JUSTICE, 
Washington, June 25, 1958. 
Cuartes H. SLAYMAN, Jr., Esq,, 
Chief Counsel and Staff Director, Subcommittee on Constitutional Rights, Com- 
mittee on the Judiciary, U.S. Senate, Washington, D.C. 


Deak Mr. SLAYMAN: Your letter of May 27, 1958, addressed to the Deputy 
Attorney General has been given to me for answer. 

I am enclosing a copy of a letter sent today to the Honorable Thomas C. 
Hennings, Jr., chairman of the Subcommittee on Constitutional Rights. This 
outlines the history and legal basis for such wiretapping as has been found neces- 
sary to combat espionage, sabotage, extortion, and kidnaping. 

The request for intradepartmental memoranda must be respectfully declined. 

Sincerely yours, 
MALCOLM ANDERSON, 
Assistant Attorney General. 


U.S. SENATE, 
JUDICIARY SUBCOMMITTEE ON CONSTITIONAL RIGHTS, 
Washington, D.C. June 18, 1959. 
The Honorable WILLIAM P. RocGeErs, 
The Attorney General, 
The Department of Justice, 
Washington, D.C. 


Deak MR. ATTORNEY GENERAL: The Senate Judiciary Subcommittee on Con- 
stitutional Rights plans to resume public hearings in the near future on 
“Wiretapping, Eavesdropping, and the Bill of Rights,” and would appreciate 
hearing your views on this highly important subject. 

You will recall that on May 28, 1958, I wrote you asking you to submit a 
statement to the subcommittee setting forth what you consider to be the precise 
legal basis for any authorization for Federal Government personnel to wiretap 
and eavesdrop on telephone conversations. In reply, Assistant Attorney General 
Anderson, on June 25, 1958, sent to the subcommittee a lengthy letter composed 
almost entirely of excerpts from an article published in the Cornell Law 
Quarterly in 1954 under the name of former Attorney General Herbert 
Brownell, Jr. 

Since there are many legal and constitutional questions about wiretapping 
and eavesdropping by Federal officials which this article does not answer, I 
think it would be desirable if you, as the chief legal officer of the Government, 
would appear before the subcommittee to present your views in person. 

Before you appear to testify, I would appreciate your sending the subcom- 
mittee copies of all regulations, orders, directives, instructions, and memoran- 
dums issued by the Department of Justice in past years dealing with wiretapping 
and eavesdropping, including those now in effect. I refer to regulations and 
memorandums such as Attorney General William D. Mitchell submitted to the 
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House Committee on Expenditures in the Executive Departments when he a of “q : 
peared before that committee on February 19, 1931, to testify about Wireta e 
ping in law enforcement. a oy 
If you will let me know on what dates in the near future it will be POssible } a ee 
for you to appear before the subcommittee, I am sure we can agree on Some oe 
mutually satisfactory time for your appearance. } 2. oi 
Sincerely yours, Pennsyly 


Bs ey 3, Do! 

THOMAS C, HENNINGS, Jr., C hairman, which b 

the Dep 

4. Has 

OFFICE OF THE ATTORNEY GENERAL, state off 

Washington, D.C., July 2, 1959. informa 

Hon. THoMAs ©. HENNINGS, Jr., Comm 
U.S. Senate, Washington, D.C. \ testified 
Deak SENATOR: It was most pleasant to talk with you today about some of ue : 
the problems of law enforcement and constitutional rights in which we have N. ae 4 
mutual interests and responsibilities. a. 
With regard to your inquiry concerning wiretapping, let me refer to testimony 7 sti 
given by the Director of the Federal Bureau of Investigation, Mr. J. Edgg yr 
Hoover, before the House Appropriations Subcommittee on February 5, 1959. ee r 
Mr. Rooney. Mr. Director, how many telephone taps do you presently have in — WI 
existence, and for what purposes are these taps used? 6. - 
Mr. Hoover. Mr. Chairman, we have at the present time 74 telephone taps. Any and a 
request to tap a telephone by the FBI is submitted in writing and personally ge 
approved in advance by the Attorney General. They are utilized only in cages been. ’ 
involving the internal security of the Nation or where a human life may be tappene 


; : 7 ; ; ; all suc 
imperiled, such as kidnaping. We do not use telephone taps in any other types = 


of investigation performed by the FBI. orm 

Except as indicated by Mr. Hoover this procedure, which has been consist. of ne 
ently followed for many years, is not otherwise employed by the Department of ies 
Justice. There is, of course, no divulgence of the information obtained as pro- nrg 
scribed by section 605 of the Communications Act. be at 

With best personal regards, forbad 

Sincerely, = 
WILLIAM P. Rogers, ay wh 
Attorney General. at yo 
U.S. SENATE, subco! 
JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS, 
Washington, D.C., August 10, 1959. 
Hon. WILLIAM P. Rogers, 
The Attorney General, 
The Department of Justice, [ 
Washington, D.C. 

Dear MR. ATTORNEY GENERAL: I want to thank you for your letter of July 2, Hon. 
1959, regarding Department of Justice wiretapping practices. The information (hair 
with respect to the number of wiretaps currently in effect, the manner in which 1 
they are authorized by the Attorney General, and the types of cases in which DE 
they are utilized, is helpful. ' whicl 

However, there are many legal and constitutional questions raised by wire : 
tapping by Federal law-enforcement officials to which your letter offers no clear 7 
nor definitive answers. Since you were kind enough, during the course of our : 
conference on July 2, to offer to furnish any additional information the sub- ie 
committee might want, I am submitting the following questions to you, with po 
the request that the reply to each question be spelled out in as much detail as < com 
possible. Of course, if you would prefer to present your replies in person, my Th 
invitation to you to testify before the subcommittee is still open, and we would wale 
be happy to arrange a mutually satisfactory date for your appearance. tales 

The unanswered questions raised thus far by the subcommittee’s study of Trut 
wiretapping and eavesdropping include the following: have 

1. In view of the apparently complete prohibition against wiretapping con- TY 
tained in section 605 of the Communications Act of 1934, by what authority does lette 
the Department of Justice presently engage in wiretapping? refe 

Comment: The subcommittee already has a copy of the law review article de 
written on this subject by former Attorney General Brownell, and published in p 


the winter 1954 issue of the Cornell Law Quarterly. However, the opinion 
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of the Supreme Court in 1957 in the Benanti case, particularly that portion 
which refers to “evidence obtained by means forbidden by section 605 whether 
py State or Federal agents,” would appear to interpret section 605 as imposing 
q total proscription on wiretapping by anyone, including law-enforcement 
officials. , 7 

2, Do Department of Justice agents ever tap wires in States, such as 
pennsylvania, which have laws totally prohibiting wiretapping? 

3. Do Department of Justice agents ever tap wires in States, such as New York, 
which have laws prohibiting wiretapping except by court order? If so, does 
the Department secure such an order prior to installing a wiretap? 

4, Has the Attorney General ever made a determination not to prosecute 
state officials under section 605 even though such officials tap wires and divulge 
information obtained thereby? 

Comment: Mr. Thomas F. Eagleton, circuit attorney for the city of St. Louis, 
testified before the subcommittee on May 22, 1958, that a statement to this effect 
had been made by Mr. Edward S. Silver, district attorney for Kings County, 
N.Y., on & television panel on which Mr. Eagleton was a questioner in St. Louis 
in May 1958. (See hearings, p. 262.) 

5. Has any State or local official ever been prosecuted by the Department 
of Justice for wiretapping in violation of section 605? If so, please specify the 
number of such cases, and identify each case by name, date, court, and docket 
number. 

6. What steps or procedures does the Department of Justice take to apprehend 
and prosecute persons for wiretapping? 

7. What regulations, orders, directives, instructions, and memorandums have 
been issued by the Department of Justice in past years dealing with wire- 
tapping and eavesdropping? Please supply the subcommittee with copies of 
all such materials, including those now in effect. 

Comment: Attorney General Mitchell, in the course of testifying on the subject 
of wiretapping before the House Committee on Expenditures in the Executive 
Departments on February 19, 1931, not only submitted to the committee a 
memorandum prepared in the Department of Justice dealing with wiretapping, 
but also supplied the committee with the departmental regulation which then 
forbade the practice. In view of your letter to me dated July 2, briefly outlining 
present-day wiretapping practices in the Department, this earlier regulation 
apparently has been superseded. 

The subcommittee would appreciate receiving your replies to these questions 
at your earliest convenience. I am sure they will be very useful to the 
subcommittee in its study of this highly important subject. 

Sincerely yours, 
THoMAS C. HENNINGS. Jr., Chairman. 


OFFICE OF THE ATTORNEY GENERAL, 
Washington, D.C., September 10, 1959. 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR: I acknowledge with thanks your letter of August 10, 1959, in 
which you have asked several questions in connection with your study of wire- 
tapping and eavesdropping. 

The interpretation by the Department of Justice of section 605 of the Com- 
munications Act of 1934 is that it prohibits the interception and divulgence of 
conversations, not interception per se. In Benanti v. United States (355 U.S. 
% (1957) ) to which you refer, the Court stated expressly that it was not passing 
upon that question. 

The Department’s position on wiretapping, in cases concerned with inter- 
nal security and other heinous crimes like kidnaping, is the same in this admin- 
istration as it was under the administrations of Presidents Roosevelt and 
Truman. Likewise, the departmental orders and regulations on this subject 
have not been changed since 1940. 

The interception of conversations in the types of cases referred to in my 
letter of July 2, 1959, can be accomplished as it has been since 1940 without 
reference to local statutes on the subject of wiretapping. There is no record 
of prosecution by the Federal Government, either before or after the Benanti de- 
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cision, of local law enforcement officers who have intercepted and divulge 
conversations in the performance of their duties. 


The methods of investigating and prosecuting violations of section 605 are | 


no different than those employed in a number of other criminal cases. 
plaints and investigative reports are reviewed in the Department 
to the appropriate U.S. attorney for instituting criminal proceedings whey 
prosecution appears warranted. 

I trust that the foregoing will be of aid to the subcommittee, and I am hope. 











Com. | 
and referred | 


ful that Congress will clarify legal questions which exist in this important area, | 


Sincerely, 
WILLIAM P. Rogers, 
Attorney General, 
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y. EXCERPTS FROM INTERVIEW OF HON. J. EDGAR 
HOOVER, DIRECTOR OF THE FEDERAL BUREAU OF 
INVESTIGATION, BY REPRESENTATIVE KENNETH B. 
KEATING (REPUBLICAN, NEW YORK), ON TELEVISION 
PROGRAM, “LET’S LOOK AT CONGRESS,” SUNDAY, MAY 
18, 1958 


Mr. KeaTiInGc. This is Congressman Ken Keating with “Let’s Look at Con- 
gress.” A week ago our guest today began his 35th year of dedicated service 
to this country as the Director of the Federal Bureau of Investigation. He’s 
one of our Nation’s most respected and admired men. He’s a deeply religious 
man and the scourge of crooks and subversives. Most recently he’s best known 
as the author of ‘Masters of Deceit.” This is a powerful book analyzing the 
Communist conspiracy. It should be must reading for every American. 

It is with unusual pride that I introduce today the distinguished Director 
of the Federal Bureau of Investigation, the Honorable J. Edgar Hoover. Mr. 
Hoover. I am delighted to have you here with us to discuss some of these great 
problems you face. 

* ” . « ~ * ~ 


Mr. KEATING. By the way, there's one question I want to ask you about 
wiretaps. They are sometimes used I know in national security cases and 
we hear it said that the FBI does a great deal of this wiretapping. Isn’t 
that a misconception, Mr. Hoover? 

Mr. Hoover. That’s not only a misconception, Mr. Keating, but it’s a gross 
distortion of the facts. The FBI taps telephones only with the authority 
of the Attorney General and only in cases involving kidnaping where human 
life may be endangered or in internal security cases. As of this morning but 
90 wiretaps in the entire United States and in its territories are maintained 
by the FBI and they are all in internal security cases. 

* * < * ~ + . 
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LETTER OF TRANSMITTAL 


To: The Hon. AVERELL HARRIMAN, Governor of the State of Ney 
York: 


The Senate and Assembly of the State of New York: 


The Joint Legislative Committee on Privacy of Communications 
and Licensure of Private Investigators, created February 22, 1955 
(as the Joint Legislative Committee to Study Illegal Interception 
of Communications) and continued by several joint resolutions of 
the Senate and Assembly to March 31, 1959, herewith submits its 
1958 report covering two subjects: 


Part I, Electronic eavesdropping, including new laws on the 
subject. 


Part II, The Committee’s study of private investigators and their 
licensing by the State. 
ANTHONY P. SAVARESE, JR., 
Chairman 
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CHAIRMAN’S FOREWORD AND SUMMARY 


New York State made further progress in the control of electronic 
eavesdropping during the past legislative year, on the initiative of 
this Committee. New legislation, passed as a compromise after the 
Governor had vetoed two committee bills, requires law enforcement 
officers to seek Court approval when using secret microphones in 
the investigation of crime. Thus we have attained some measure 
of control over the abuse of ‘‘bugging’’ by public officials. 

This accomplishment as to privacy of communications repre- 
sents a continuance of the function for which this Committee was 
established in 1955. The Committee has the added function of 
seeking to improve the law under which the State licenses private 
investigators, a task which has turned out to be considerably more 
complex than it originally appeared. These two functions overlap 
only at certain points. Therefore this report is presented as two 
distinct parts. 

Part II is a lengthy study of Article VII of the General Business 
Law and its administration, together with suggested changes which 
we intend to discuss this year with the affected licensees. 

Part I comprises this Foreword and various documents—includ- 
ing the new law which takes effect July 1, 1958—detailing the 
recent history of eavesdropping legislation. 

In 1957, after a succession of vetoes from Governor Harriman, 
this Committee and the Legislature finally passed eavesdropping 
legislation which received Executive approval. This not only 
tightened the law against private wiretapping; for the first time, 
the new law also made it a felony for a private person to eavesdrop 
on the conversation of others by use of secret microphone—a grow- 
ing abuse of modern electronic technology. On the insistence of the 
Governor, however, this new law made a wide-open exception for 
law enforcement officers engaged in ‘‘the investigation, detection, 
or prosecution of crime.’’ 

It remained the conviction of this Committee that law enforce- 
ment officers should be permitted the use of such listening devices 
only under the same circumstances as wiretapping is permitted in 
New York—under the authority of a Court order. During 1957 
various incidents came to light which supported this view—notably 
the secret recording in jail of the conversations of the racketeer 
Socks Lanza, not only with his family, but also with his attorney. 

The most startling of these incidents was the discovery of a 
secret microphone hidden in the office of the Motormen’s Benevolent 
Association, during its subway strike in December. Promptly we 
convened private committee hearings, and it developed that for 
more than two years the company police of the Transit Authority 
had been spying on this unrecognized union with various elaborate 


eavesdropping installations, and had continued after the effective 
date of the eavesdropping law. 
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The main facts of this repulsive Transit Authority affair ar | 


set forth in Appendix A, immediately following this foreword 
Despite the Transit Authority contention that this eavesdropping 


was within the new law, it seemed clear to me that (since not q | 


scrap of information about crime had ever been obtained thereby) 
its continuance showed it to be an obvious case of labor spying and 


not ‘“‘the investigation, detection, or prosecution of crime.” } | 


should be noted, however, that my colleague in these hearings, 
Assemblyman John A. Monteleone, took the position that the Transit 
Authority ’s conduct was ‘‘immoral’’ but not illegal. At any rate, the 
Committee sent its private record to District Attorney Frank § 
Hogan of New York County, who thereafter reported that the 
matter had been considered by a grand jury and no bill of indict. 
ment had been returned. 

Clearly the 1957 law was inadequate. Its exception, adopted at 
a compromise conference in the Governor’s office, invited loose 
construction for the convenience of public officers. So early in the 
1958 session the Legislature by overwhelming vote passed two 
bills (See Appendix B, pag 24) requiring that law enforcement 
eavesdropping be done only under authority of a Court order, a 


provision vetoed by the Governor in 1957. I regret to note that at 


this point appeared the first break in the unanimity which had 
characterized this Committee from its inception. Both of its 
minority members, Assemblyman Monteleone and Senator Harry 
Gittleson, voted against these bills, foreshadowing the Governor’s 
disapproval. 

In vetoing this legislation (See Appendix C, Page 27) Governor 
Harriman noted the objection of law enforcement officials that in 
time of ‘‘hot pursuit’’ of a criminal there was not time to get a 
Court order in advance. He indicated his willingness to sign a 
bill providing leeway for ‘“‘hot pursuit.’’ This lively phrase is 
easier to use in a letter or a message than to define tightly in statute 
law, but we undertook to frame a bill that would be approved. As 
adopted with scant opposition, and signed by the Governor, the 
new law provides that a Court order must be obtained for law 
enforcement ‘‘bugging,’’ except that when time is lacking, the 
Court order must be applied for within twenty-four hours after 
the eavesdropping starts. (See Appendix D, Page 31). 

At least this should stop such procedures as the two-year eaves- 
dropping on the M. B. A., for no judge could approve the con- 
tinuance of such an unjustifiable outrage. As to those cases in which 
the police ‘‘bug’’ first and ask permission afterward, their activity 
should at least come to the attention of the Courts, which may be 
expected to admonish against too crude procedure. 

To deal with those instances in which the Court may refuse 
approval for electronic eavesdropping after it has been done, we 
of the Legislature thought it appropriate that information thus 
obtained without Court order should be excluded as evidence in 
criminal trials. Such a bill was passed, with only slight dissent. 
It was vetoed by the Governor, as he had vetoed a comparable bill 
the year before. (See Appendix E, Page 35.) It is well to note 
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here that this veto runs counter to strongly held feelings in the 
bar associations, as well as the Legislature, against illegally obtained 
eavesdropping evidence. But so far we have been able to exclude 
it only from civil proceedings. 

_ As to the recording of the prisoner Lanza’s conversation with 
his attorney, mentioned above, members of the bar were much 
concerned about the violation of a privileged communication 
between attorney and client. The Courts were asked to suppress 
this recording as evidence before a legislative committee. The 
Court of Appeals, disapproving as it was, ruled that it could not 
interfere with the Legislature, an equal branch of government, 
although such a recording could not be received in a criminal 
proceeding. , 

After the veto and compromise had reduced the protection 
afforded by our 1958 eavesdropping legislation, this situation as 
to privileged communications still needed correction. Accordingly 
| introducec a bill approved by the Association of the Bar of the 
City of New York, to prevent disclosure of recorded privileged 
communications between attorney and client. The bill was passed 
and is now law. While not specifically a Committee matter, this 
new law and its approval by the Governor are relevant to the field 
of this Committee. They are set forth in Appendix F, Page 37). 

Cértain other relevant collateral matters should be mentioned 
in this record. One of these is the first prosecution for electronic 
eavesdropping under our law enacted in 1957. Indictments were 
obtained this winter by District Attorney Hogan against Charles 
V. Gris and a licensed private detective for ‘‘bugging’’ the apart- 
ment of a woman in a matrimonial ease. Gris recently committed 
suicide. 

The story of the professional eavesdropper Gris, with its grim 
ending, is of especial concern to this Committee. As a licensed 
private detective, he was the subject of public hearings of this 
Committee in 1955, when a number of his eavesdropping cases 
were presented in testimony. As a result, his State license was 
revoked, and he was successfully prosecuted for wiretapping in 
violation of section 605 of the Federal Communications Act, the 
first such prosecution in this jurisdiction. Before his death he had 
served a thirty-day Federal sentence, and emerged to face his 
felony indictment. 

Apparently Gris, despite his license revocation, had continued 
operating as a private investigator, behind the front of less vulner- 
able licensed detectives. We had known of this, but had kept hands 
off because the District Attorney was investigating. How Gris’s 
suicide will affect the prosecution of other defendants we cannot 
predict. In any case, this matter is quite relevant to the problem 
of undesirable ‘‘employees’’, discussed in Part II of this report. 

Another Federal prosecution is in progress in New York against 
a professional eavesdropper, Bernard Spindel, who was also at 
one time an important witness before this Committee. Spindel was 
indicted for conspiring with James R. Hoffa, the controversial 
president of the Teamsters’ Union, to tap the telephones of Hoffa’s 


13 





1050 WIRETAPPING 


associates in Toledo. They were tried last winter, and the juy 


disagreed, 11 to 1 for conviction. A second trial in 1958 resulted j, 
an acquittal. 


These Federal criminal prosecutions for wiretapping are gf | 


great interest to this Committee because of conflict between the 
law and practice of New York State and the Federal law as inter. 


preted by the United States Supreme Court. A number of recent | 
Supreme Court decisions bear upon this, notably the reversal of g | 


Federal criminal conviction (in the case of Benanti) because the 
original arrest had resulted from a New York police wiretap and the 
assertion that New York police who wiretap in accordance with 
State law are in violation of the Federal statute. 

This conflict has existed a long time. The Federal Communiea. 


tions Act was passed in 1936, forbidding the interception anq | 


divulgence of any telephone message. Presumably this was well 
known to the distinguished jurists who participated two years 


later in the New York Constitutional Convention of 1938 ang | 


proposed the constitutional amendment under which our poliee 
now wiretap with Court supervision. The recent Supreme Court 
assertion that it violates Federal law has not stopped police wire. 
tapping in New York. Its status, however, is now in the proces 
of determination by our State’s higher courts, on appeal from a 
ruling by County Judge Hugh §. Coyle of Westchester, He 
recently held that, under the Benanti decision, wiretap evidence 
must be excluded from a criminal trial. 

Fortunately the differences between the Legislature and Governor 
Harriman, as to eavesdropping, have not amounted to conflict. Both 
recognize the valid necessities of law enforcement. We differ as 
to degree and method; and by continuing pressure the Legislature 
has been able to make progress. The 1958 legislation is not all that 
we desire. But bit by bit we have been able to increase the safe- 
guards for the privacy of the citizens of New York. 


ANTHONY P. SAVARESE, JR., 


Chairman 
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APPENDIX A 


Statement by Chairman Anthony P. Savarese, Jr., January 
6, 1957, after hearings on Transit Authority eavesdropping: 


The Joint Legislative Committee on Privacy of Communications, 
of which I am Chairman, has just held two weeks of private hear- 
ings to investigate the practice of eavesdropping by the Transit 
Authority and its employees, 

We have been at it night and day since December 20, including 
the Saturday and Sunday before Christmas. It has been a depress- 
ing way to spend the Holiday season. 

The central fact is now well known—that for two solid years the 
Transit Authority, through its own police force, maintained con- 
tinuing surveillance over the officers and directors and closed mem- 
bership meetings of the Motormen’s Benevolent Association, with 
secret microphones and secret tape recorders. 

Governor Harriman has been quoted as saying this conduct was 
“utterly outrageous.’’ Mayor Wagner has said it made him ‘‘mad 
as hell.’’ It seems to me that these are very mild comments on the 
publicly known facts. 

Those facts are bad enough. But what I have had to face in 
private hearings was, if possible, even worse. I have had to watch 
the degrading spectacle of men in high public position trying to 
squirm out from under their responsibility and put all the blame 
on a young subordinate, the chief of their subway police. 

I find their explanations incredible, and their actions inexcusable. 
From its inception the whole business has been shoddy and dis- 
graceful. 

These are men who have held, and continue to hold, positions of 
high responsibility, high honor, and high salary, running a vast 
publicly-owned corporation under appointments by Governor Harri- 
man and Mayor Wagner. 

Commissioner O’Grady, the Authority member most active in its 
war against the Motormen’s Benevolent Association, admits he knew 
of the eavesdropping for a year and a half. His colleagues, Com- 
missioners Curtayne and Patterson, deny they knew about this 
instrument of combat intelligence in their battle against the union. 
In the unlikely event that these denials are true, these men stand 
self-convicted of nonfeasance, negligence, incompetence, or just 
plain stupidity. 

Whatever they may deny about the microphone placed in the 
union office, they cannot have been unaware that their recent con- 
tempt cases against the union leaders were based on the testimony 
of an Authority policeman who was secreted in a closet at a closed 
union meeting. This incident assumes especial significance, since 
the policeman’s superior officer now testifies that he was sent to the 
closet equipped with an electronic listening and wire-recording 
device, of which he made use. This additional microphone in the 
closet was obviously not used in any investigation of crime. 


(15) 
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RECENT EVENTS AND COMMITTEE HEARINGS 


At 3:30 a.m., Saturday, December 14, 1957, during the subway 
strike a microphone was discovered hidden in a radiator in the 
office of the M. B. A., at 864 Broadway. 

Police of the 13th Precinct were immediately notified and the 
detectives assigned looked on while newspaper reporters undertook 
to trace the wires from the ‘‘bug,’’ through the floor, across the 
backs of buildings and icy rooftops, but lost them in a maze of 
telephone wires. 

For six days thereafter, both the Transit Authority and the City 
Police Department responded to all inquiries with ‘‘no comment,” 
They obviously hoped the incident would blow over and be for. 
gotten. 


This microphone was of immediate interest to our Committee, | 


which had sponsored the new law which took effect last July 1, 
making the use of secret microphones a felony for anyone except 


‘fany law enforcement officer while acting lawfully and in his off. | 


cial capacity in the investigation, detection or prosecution of crime,” 
On the face of it, a felony appeared to have been committed. 
Though subject to civil penalties for an illegal strike, the M. B. A. 
had not then, nor has it now, been branded a criminal organization, 

Therefore, I sought an appointment with District Attorney 
Frank 8. Hogan and on Tuesday, December 17, went to see him to 


ask for a grand jury investigation. He told me he had asked fora | 


full report from the police and expected it in a couple of days, 
On Thursday, December 19, The New York World-Telegram & 


Sun revealed that the ‘‘bug’’ planted on the M. B. A. was part of | 


an eavesdropping operation, conducted by Transit Authority 
employees from an office at 200 Fourth Avenue since last April. 
This vigilant act of journalism was a great public service, which 
should receive the highest recognition. 

On Friday, December 20, I telephoned the District Attorney and 
he was still expecting a police report within a couple of days. 
I then immediately issued subpoenas calling for the appearance, 
forthwith, of the three Transit Authority members. 

Within a few minutes after this was announced, the Police 
Department stated it had known that the transit police had installed 
a listening post, and that it was all right. 

The Transit Commissioners arrived at our office that afternoon, 
bringing with them the chief of their subway police force, James J. 
O’Rourke, who later confessed that the ‘‘bugging’’ had gone on 
for more than two years in various places, including the Hotel 
Capitol and the Palm Gardens Ballroom. (During the ensuing days, 
I was unable to suppress a grudging regard for the tenacity with 
which Chief O’Rourke held to an untenable position, and undertook 
to assume full responsibility.) Thus our hearings began, on Friday, 
December 20. 

Unfortunately, several members of the Committee were out of 
the State for the holidays, prior to the legislative session. For- 
tunately, Assemblyman John A. Monteleone was able to devote 
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jong hours to sitting with me in private hearings. Thus we had the 
isite quorum. 

dy after the Legislature meets on Wednesday, I shall 

report to the full Committee and seek its permission to send our 

record to District Attorney Hogan, for appropriate action. 

From the beginning I have considered this a matter for the 
grand jury and the Courts. Today | think so more than ever. It is 
for us in the Legislature to pass laws and try to make our meaning 
plain. It is then for the grand jury and the Courts to assess the 
facts and construe the statutes. In passing the new law against 
eavesdropping, the Legislature never had in mind any of the con- 
torted meanings which the principals in this drama are trying to 
read into it. 

During these private hearings it has been proper for me to put 
severe limitations on my comments. Many of the facts of testimony 
have come out, but largely from witnesses who suddenly became 
garrulous after leaving the hearing room. During their interviews 
with the press the Transit Authority people have constantly had 
at their elbows their General Counsel, Daniel T. Scannell, helping 
them to explain, as they had in the hearings. I think it must be 
plain to everyone that all these have been self-serving declarations, 
trying to put the most favorable light possible on a loathsome story. 
But newspaper reporters are good cross-examiners and in general 
the facts have been brought out in public as they were in the private 
hearings. I am sure most of the fabrication must be as transparent 
to everybody else as it is to me. And I am sure it is plain that the 
main aim of all this self-serving talk has been to keep Mr. Seannell’s 
clients out of jail. 

I now think it proper for me to state publicly some of the facts 
and conclusions which I shall discuss further with our Committee 
and the Legislature this week, as a basis for legislative action. In 
the following section of this report, I shall limit myself to events 
before July 1, 1957. Until that date there was no question of going 
to jail, for there was no law on the books against eavesdropping by 
secret microphone. Let us assess the policy and acts of the Transit 
Authority during that time. 

It is not enough for a public officer to stay out of jail. More is 
to be expected of him, in honor and decency, than is laid down in 
the narrow, minimum standards of the Penal Law. 


EVENTS FROM LATE IN 1955 TO JUNE 30, 1957 


In the autumn of 1955, Mr. O’Rourke, the new chief of the sub- 
way police, heard rumblings that a group of motormen with a 
reputation for being pretty rough were forming a new organiza- 
tion—the group that later became the Motormen’s Benevolent 
Association. O’Rourke says he heard rumors that these men were 
‘bitter’? and ‘‘perhaps even subversive.’’ He now says he sus- 
pected them of responsibility for unsolved ‘‘incidents’’ of sabotage 
and interference with the operation of trains. He says this was 
because these motormen had ‘‘motive and opportunity.’’ Except 
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that they were ‘‘bitter’’ he can suggest no motive why motormer 

should want to cause mysterious wrecks and thus perhaps kijjj 
motormen. He does not make clear how motormen, who ordinarily 
have their hands on the controls in their train cabs, would haye 
more opportunity than anybody else to throw baby carriages ang 
strollers on the tracks, to put lengths of chain and pipe across the 
rails, or to wedge heavy blocks of wood into switches or the trippers 
which jerk trains to a sudden stop. A number of such incidents 
did happen, over the years, and O’Rourke’s detectives never solved 
one of them. This company police force never even arrested a 
suspect for any of hundreds of so-called acts of sabotage that were 
cited before our Committee, an appallingly unsuccessful record, 
Over the years only one motorman was arrested—and that was a 
man accused of pulling an emergency cord during the recent strike 

As of about November, 1955, Chief O’Rourke decided to plant a 
‘*bug’’ on the M. B. A. He took this up with the newly appointed 
General Manager, Mr. Thomas J. McLernon, who gave his per. 
mission and provided the cash, then and thereafter, with which 
O’Rourke and his men went shopping for eavesdropping equipment 
and with which ‘‘plants’’ were rented for tape recorders. Mr, } 
MecLernon is obviously an able and forthright man, with many years 
of experience, not only as a railroad manager, but also as the 
organizer and president of a union of railway clerks. As an old 
union member he was particularly in a position to understand the 
nature and consequences of his acts. 

The M. B. A. in those days was a small group which gathered 
from time to time in various meeting rooms in the Hotel Capitol. 
The first of these in which the Transit Authority placed a secret 
microphone was known as the Brandeis Room—named in honor 
of a great advocate of the right of privacy, a great judicial foe of 
eavesdropping. I am sure this point will be of ironic interest to all 
proponents of civil rights, of the right of workers to organize, and 
of the rights of man. 

The time this was started is of particular interest to our Legis. 
lative Committee; for it was in late November of 1955 that we 
held our first public hearings. For a solid week at this time the 
newspapers were plastered with headlines about eavesdropping 
with wiretap and microphone. The grave concern of the Legislature 
about this must have been apparent to all. 

When the infant M. B. A. union had got to the point of renting 
regular headquarters in the Hotel Capitol, the Transit Authority 
took up a regular room too, in the nearby Square Garden Hotel. 
There the transit cops (Commissioner Kennedy aptly calls them 
“‘the company police’’) sat or laid around listening to what went 
on in union conferences. These conferences often concerned the 
discussion of the union’s attorney with his clients, as to tactics in 
pending litigation against the Transit Authority. The tape record- 
ings were made available to the Authority’s General Counsel, Mr. 
Scannell. 

As the union got larger, it held general membership meetings at 
a dance hall named the Palm Gardens Ballroom. The Transit 


——— 
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\uthority installed microphones there, and arranged to connect a 
tape recorder in a rooming house next door when meetings were 
held. These were private meetings. Union members had to identify 
themselves to get In. , ay 

When the union decided to move in March, l9o7, to vacant 
quarters at 864 Broadway, the Transit Authority knew it and had 
another microphone installed and waiting for the union men when 
they moved in. This was hooked up by 700 feet of wire to an 
office which the Transit Authority leased in the handsome building 
at 200 Fourth Avenue—just across the corner from the former 
Tammany Hall building, now occupied by the International Ladies 
Garment Workers Union. The rent under the lease was, and per- 
haps still is, $175 a month. Cots were installed for the comfort of 
the transit cops who were there with tape recorders—if we are to 
believe the Transit Authority—to investigate bombs found in the 
subway, powerful enough to kill anybody within 300 feet. 

Chief O’Rourke brought in various lists, hastily prepared for 
presentation at our hearings, showing hundreds of incidents in the 
last few years which might indicate criminal sabotage. No suspect 
had ever been found in connection with any of these incidents. 
When Chief O’Rourke was asked whether in this entire period his 
microphones had provided a single scrap of information which had 
any value in the investigation of crime, his counsel, Mr. Scannell, 
interrupted to say they had produced ‘‘no conclusive evidence, 
but—.’’ When the question was pressed again on Chief O’Rourke 
he was unable to cite any scrap of information obtained from the 
tape recordings that was even useful in the investigation of crime. 
But he then retreated into insistence that they had been useful for 
the ‘‘prevention’’ of crime, because they had given him information 
on possible or impending strikes, when acts of violence would be 
likely to oceur. 

The lists of ‘‘incidents’’ of so-called sabotage were plainly an 
afterthought, produced after the discovery of the microphone to 
support the claim that the eavesdropping squad was investigating 
crime. If they had actually been assigned to solve crimes of sabotage 
during this two-year period, there should have been duty reports, 
orders, and other original documents to demonstrate the fact. But 
nothing of the sort was produced. 

As justification for the long period of eavesdropping, Chief 
0’Rourke cited a few quotations obtained from the tapes which he 
regarded as inflammatory and indicating a likelihood that crime 
would be committed. These quotations were, I think, properly 
evaluated by Police Commissioner Kennedy the day he visited us; 
he called them ‘‘ political oratory.’’ One of the utterances cited had 
arather bad sound: ‘‘This will be the bloodiest strike in history.’’ 
President Loos of the M. B. A. told us he remembered this utterance. 
It was made by an intense individual at a meeting preceding the 
tecent strike, he said, and the chairman of the meeting immediately 
rebuked him and warned that the union would not tolerate violence. 
So that this wild talk of one man at a recent meeting was cited t 


us as a reason for planting a continuous microphone on a union 
two years ago. 
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From the foregoing it might appear that the eavesdropping haq | 
no usefulness whatever to the Transit Authority, but that is not the Our, 
ease. It had a very definite use in keeping tabs on the union with invest! 
reference to possible strikes and related litigation. For this we hay, | interes 
the testimony of Mr. Scannell himself, the Authority’s Genera] | just ¥ 
Counsel. And 

Mr. Scannell regularly received reports and transcripts of the with a 
recorded conversations. He denied that he got any tactical adyap. | the OP 
tage from records of the conferences Louis Waldman, attorney. his me 
had with his clients at the M. B. A. office concerning Transit | ‘0 obt 
Authority litigation. But he admitted flatly that O’Rourke’s eaves. | tance: 
dropping reports were of great aid to him in the handling of a were | 
strike situation and litigation related thereto. I think more ¢ap and T 


en 


have been expected from Mr. Scannell as a member of the bar—anq ) Rober 
particularly as one who heads a great public legal department with Ner 
no less than 500 employees. Chief 

I conclude that the secret microphones had definite value for the | 42° 


Transit Authority in labor relations, if labor spying can be called $ en 
that. The entire operation was directed, at one group of workers | the 
and bears the unwholesome taint of old-world persecution by secret | AU’ 


‘ ; ° ) 
police. It is notable that the Transit Authority did not use such | 
facilities against any other union, even as to threatened strikes, dep ¥ 

As to the value of this method for investigation of crime, or any sea 
| , 


substantial cause for its use for such a purpose in this connection, 7 
there appears to be nothing whatever to support the Transit rans 


Authority. motiv 

In this connection the testimony of Mr. Aloysius J. Melia is of 7 
interest. Mr. Melia is Deputy Police Commissioner in charge of De 
legal affairs, and was formerly an Assistant District Attorney; it )} "1 
was he who obtained the conviction of the notorious wiretapper, becat 
John G. Broady, and he is well versed in all matters of eaves. ag 
dropping law. 1 

Mr. Scannell told us that in the spring of 1956 he arranged for ne 
some transit policemen to visit Mr. Melia to seek help in wiretap- oth 
ping from the District’s Attorney’s office. He said that Mr. Melia 


o 
rr 
eS 


offered to help them wiretap. Mr. Melia’s recollection was different. fri 
Mr. Melia recalled advising them that they had power to obtain a 7 
Court order for wiretapping if they had reasonable grounds. He 


recalled that they asked that the District Attorney’s office join | ay 
them in a criminal investigation of the M. B. A. He had found 

their information insufficient to justify participation in such an “Tt 
investigation, and, after consulting his superior officer, refused to | the } 
participate. The District Attorney’s office wanted no part of the aie 
Transit Authority’s ‘‘crime’’ investigation. Wor 


The only suggestion in our record that the Transit Authority | 
was really investigating crime is in this visit to Mr. Melia. The | B 
Transit Authority wanted to wiretap, and the only excuse for this 
under the law is the probable obtaining of criminal evidence. Hence tion 
the effort to bring in the District Attorney. When his office refused 
to be a party to Transit Authority spying, the wiretapping idea 
was dropped. 
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Our District Attorney's office is vigilant about any real criminal 
investigation. I am convinced that this incident shows no true 
interest by the Transit Authority in criminal investigation. They 
just wanted an excuse to. wiretap. 

And what of the New York City Police Department’s connection 
with all this? Chief O’Rourke says it was “‘part and parcel’’ of 
the operation from the beginning. Commissioner Kennedy insisted 
his men never ‘‘ participated ”’ in the bugging, but only had a liaison 
to obtain information. Hairsplitting here seems of slight impor- 
tance. Whether or not they were part and parcel, the two outfits 
were hand in glove throughout. For a long period the transcripts 
and reports from the tapes were regularly mailed to Detective 
Robert L. Lewis of the city police. 

Neither Detective Lewis nor his commanding officer, Deputy 
Chief Inspector Francis J. Robb, could recall any scrap of informa- 
tion obtained from the tapes which had anything to do with solving 
acrime. The ‘‘pertinent information’’ received, they said, had to 
do with union plans to distribute leaflets, to picket City Hall and 
Authority headquarters, and to send a caravan of cars to ‘‘ pull out’’ 
workers. Such information, they said, enabled the department to 
deploy men in sufficient numbers to prevent violence. 

Detective Lewis is something of a specialist, with nearly a hun- 
dred current ‘‘labor cases’’ to keep his eye on. He was in on the 
transit ‘‘bugging’’ from the beginning. His understanding of the 
motive for the transit eavesdropping may be regarded as somewhat 
expert. 

Detective Lewis said that microphones were not used on other 
unions, that the M. B. A. was singled out for microphone treatment 
because it was a ‘‘dissident group.’’ There was significance in his 
definition of this term. 

“A group that was having difficulty with a union, that they 
belonged to, or formerly belonged to, I assume—-and that is the 
T. W. U. and themselves,’’ he defined. 

“They were dissident to the other members that were members 
of T. W. U. and T. W. U. was likewise dissident to them. It created 
a friction there between the two groups.”’ 

“You mean that being dissident in this fashion had anything to 
do with their probable commission of crime?’’ he was asked. 

“Nobody is saying they did commit a ecrime,’’ he replied. ‘‘It 
was a thing they were trying to prevent—a crime being committed.’’ 

This was the view of an expert intimate in the operation—that 
the M. B. A. was subjected to bugging, not for the investigation of 
crime, but because they did not get along with the Transport 
Workers Union. This is the most plausible explanation we have had 
yet from any of the participants. 

Bear in mind that I have been dealing, in this entire section, with 
events prior to midnight of June 30, 1957. There was then no ques- 
tion whether felonious conduct was involved in the bugging. There 
was at that time no law of any kind in New York State about the 
use of secret microphones—nothing illegal about it. 
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Thus—with the debate over guilt or innocence of crime remove | On 0 
from the discussion—we can view the Transit Authority condyg passed 
during this period in the clear air of ethics, morals, and huma, | time ™ 
decency. secret 1 

Bugging was not yet a crime on the books. But, except to obtain | Dave be 
evidence of crime, eavesdropping was universally condemned procedi 
Repeatedly and unanimously the Legislature had voted to make jt ment 
a felony. Harri 

In this clear light the Transit Authority conduct stands out a; | In 1 
utterly disreputable. There is in the record no believable evidence Goverr 
that their eavesdropping was for the purpose of obtaining evideng | ¥88!” 
of crime. But, while crimes went unsolved, there is plenty of eyj. lf G 
dence that they devoted thousands of man-hours of high-salarieg | Autho: 





detectives to a program of spying on a group of employees who } a rank 
were out of favor. ther¢ 
be thu 

EVENTS AFTER JULY 1, 1957 pal 


At midnight of last June 30, the new eavesdropping law went | applic 
into effect, by which bugging became a felony for anyone, ‘‘exclud. | reasor 
ing any law enforcement officer while acting lawfully and in his / order, 
official capacity in the investigation, detection or prosecution of | that, 


—— 


crime.”’ These 

I believe that this witching hour also made a sudden change in | vetoe 
the legal status of all concerned in the Transit Authority micro. It 1 
phone surveillance. But it made no change whatever in the bugging | eaves 
program. scrap 


In the twenty months before July 1, assiduous bugging—with After 
great expenditures of money, effort, and man-hours— had produced about 
not the slightest bit of evidence, or even information having to do | 1eas0 
with investigation, detection or prosecution of crime. From July | obtal 


to December 14, still no bit of such information had been obtained, | | A! 
Even if the bugging may have been started in 1955 with some | Tran 
idea of investigating crime, no reasonable person would have con- for i 


tinued this ineffectual and unproductive program two solid years supp 


for such a purpose. I conclude that the purposes were other than | Pers 
those permitted by the law. | A 
The record of our hearings will be sent to the District Attorney. fore 
It is for him, the grand jury, and the Courts to appraise the facts, any 
construe the statutes, determine guilt or innocence, and fix the the : 
degree of culpability among the many persons involved. Whi 
LEGISLATIVE PROPOSALS a 
in 

During the two years of Transit Authority eavesdropping the | A 
question of secret microphones received a great deal of attention in | req 
this State. Aroused by news and common report that electronic to | 
listening devices were being abused in the most sordid fashion, the T 
Legislature in 1955 created our Committee. Our investigation | tim 


showed loopholes in the law against private wiretapping, and dis- 
closed the great absence of law which in effect permitted the 
unrestrained use of secret microphones by anyone. 
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Qn our recommendation, the Legislature in 1956 unanimously 
passed legislation tightening the wiretap law and, for the first 
time making it a crime for any private person to eavesdrop by 
seeret microphone. Under this bill, law enforcement officers would 
have been permitted to use secret microphones only under the same 
procedure which for many years has been required for law enforce- 
ment wiretapping—through an order of the Court. Governor 
Harriman vetoed this legislation. ! ‘ 

In 1957 the Legislature again passed it unanimously, and again 
Governor Harriman vetoed the requirement of a Court order for 
bugging comparable to that done by the Transit Authority. 

If Governor Harriman had signed either of these bills the Transit 
Authority bugging would have stopped. To continue its bugging, 
a ranking officer would have had to make application swearing that 
“there is reasonable ground to believe that evidence of crime may 
be thus obtained’’ and ‘‘particularly describing the person or per- 
sons Whose communications, conversations or discussions are to be 
overheard, recorded, read or copied.’’ The Judge receiving the 
application would have been required to “‘satisfy himself’’ that 
reasonable grounds existed for granting the application. And an 
order, if granted, would have been good for only two months. After 
that, to renew it, the Judge would have had to be satisfied again. 
These safeguards were in the bill which Governor Harriman twice 
vetoed. . 

It is perfectly clear from our record that the Transit Authority 
eavesdropping operated for two solid years without obtaining a 
scrap of information about crime, let alone any evidence of crime. 
After lengthy trial of the bug method, without finding out anything 
about crime, no one could have sworn truthfully that there was 
reasonable ground to believe that evidence of crime would be 
obtained thereby. No Judge could have been satisfied. 

Any Judge who, on the facts, permitted continuance of the 
Transit Authority’s dirty business would have been a fit subject 
for impeachment. But in my opinion we ean trust our Judges to 
support real law enforcement and protect our people from 
persecution. 

After Governor Harriman’s second veto, the Legislature was 
forced to accept a compromise in order to obtain his approval of 
any law against secret microphones. This compromise resulted in 
the exception we have been discussing, which permits law enforce- 
ment officers to use the secret microphones for certain purposes. 
Whatever may be the Court determination in the Transit Authority 
matter, this compromise exception has already demonstrated its 
inadequacy and its danger. 

At the opening of the Legislature I shall again introduce a bill 
requiring a Court order for law enforcement bugging. I expect it 
to pass promptly. 


Then we shall see whether Governor Harriman vetoes it a third 
time, 
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APPENDIX B blocks 

| and la 

Remarks of Assemblyman Savarese, January 28, 1958, in | length 

moving for the passage of two Committee bills (Nos. 929 and aes 
930) for control of law enforcement use of secret micro. | | 


Thoug 

phones. there 
incide 

Mr. SPEAKER: too al 
* )} room 

These bills aim to bring the police use of electronic eavesdrop. indeet 
ping—that is, ‘‘bugging’’ by secret microphone—under the control | he m 
of the Courts, as telephone wiretapping has been for twenty years, that i 
Their provisions have twice been unanimously approved by this ) the e 
Legislature, in 1956 and 1957, and twice vetoed by the Governor, |  feren 


He based his disapproval on the objections of certain law enforce. Th 
ment officers. We think he was ill advised, and hope that recent I hoy 


events have been enough to persuade him of that. not | 

‘‘Bugging’’ is exactly the same thing as wiretapping, except that any | 
it does not poach on the facilities of the telephone company. Cer. | Th 
tainly it should be regulated for the same reasons and in the same from 


way. cernt 
In 1957, for the first time, New York State undertook to control of pl 


modern listening devices. Their misuse by private persons was made Com 
a felony. But to obtain the Governor’s approval, this Legislature the 

had .to accept a compromise with the law enforcement officers of attor 
New York City. This compromise gave law enforcement officers a unde 


free hand to use ‘‘bugging’’ entirely without control. droy 
Events soon made it clear that this exemption was subject tothe ' such 
gravest abuse. First, it was revealed (by another legislative com. sion 


mittee) that a conversation between an attorney and his client, the Our 
racketeer Socks Lanza, had been secretly tape-recorded in the priv 
Westchester County Jail. Then an attorney, locked in a heavily the 
barred chamber of the Nassau County Jail to confer with a client B 
accused of murder, discovered a microphone hidden in the room this 
with them. On top of this came the fact, brought out before our thei 
Committee, that the Transit Authority of New York City (col- | inv 
laborating with city police) for two solid years had used hidden E 
microphones to spy on the private discussions of a labor union the | the 
Authority did not like. Here too the attorney-client relationship det: 
had been violated, in addition to the outrage against the privacy tail 
of union members. a) 


Our Committee looked into all these matters. A number of our Au 
prisons, including at least one in New York City, have equipment me 
for recording conversations of prisoners with visitors—a security ] 
procedure which often may be justified. The Westchester jail has lav 
such equipment; and, at the request of Parole Board officers, a up 


‘“‘bugging’’ trap was set for Lanza and his family. Within the cell po 
[24] 
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blocks there, facilities are provided for conferences between client 

| and lawyer; Lanza and his lawyer used such a conference room at 

8. in length, and more than onee, without benefit of microphone. How- 
im | ever, OD One Occasion Lanza’s lawyer blundered briefly into a 
. yisitor’s booth, where the trap had been set for Lanza’s family. 
LUCTO. | Though there is no evidence that this was done by intent, his talk 
| there with his client actually was recorded. As for the Nassau 

| incident, I went to that jail myself to investigate personally. Here 

too are Visitors’ booths wired for sound. And in the separate steel 

| yoom where the complaining lawyer talked with his client, he had 


drop. indeed found a concealed microphone. The warden assured me that 
mitrol | the microphone had not been working at the time of the conference, 
years, that it had been installed for another purpose. Just the same, both 


y this / the equipment and the opportunity existed for bugging that con- 
TOT, ference between an attorney and a client facing trial for his life. 
force. The secret microphone is a dangerous weapon, Mr. Speaker, and 
ecent [ hope that Governor Harriman may be persuaded that it should 
not be left lying around for indiscriminate, unsupervised use by 
t that any cop or prison keeper, who may not know that it is loaded. 
Cer. | The deplorable jail incidents brought forth a storm of protest 
Same from lawyers, some of whom had not previously been audibly con- 
cerned about this Legislature’s efforts to protect the people’s right 
nitro] of privacy ; they strongly demanded legislation on the subject. Our 


made | (Committee of course is acutely aware of the sacred privacy which 
ature the law recognizes for confidential communications between 
rs of attorney and client, doctor and patient, clergy and penitent. We 
ers 8 undertook to draft legislation protecting such talk from eaves- 
dropping. We found it most difficult, if not impossible, to draft 
Othe ’ such a bill without conferring special immunity on those profes- 
com- sional men who sometimes become personally involved in crime. 
t, the Qur analysis made it clear that the way to protect professional 
1 the privacy is not by special legislation but by simply passing again 
avily the legislation which we offer for the third time today. 
slient By putting secret microphones under regulation of the Courts, 
room this legislation protects the privacy, not merely of prisoners and 
> our their lawyers, but the privacy of all of us, from unreasonable 
(col- | invasion. 
dden Because the Transit Authority spying is so recently a matter of 
n the the newspaper headlines, I do not think it necessary now to go into 
nship details. But this legislation will take care of that situation. Cer- 
ivacy tainly it is unthinkable that any Judge would permit the oppres- 
, sion, under the excuse of ‘‘law enforcement,’’ which the Transit 
our Authority carried on with secret microphones against those motor- 
ment men who undertook to organize a union of their own choosing. 
urity Let me emphasize that this legislation is not in any way against 
| has law enforcement. Despite attacks from Washington and elsewhere 
| upon law enforcement wiretapping, our Committee has firmly sup- 
> cell ported the New York system. We also support the use of micro- 


phones, under proper control. 
The Founding Fathers laid down the principle. They guaranteed 
us against ‘‘unreasonable’’ searches and seizures, but provided that 
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warrants might issue on probable cause. Twenty years ag 
Constitutional Convention and referendum of the peupba! aa 
York State guaranteed us against ‘‘unreasonable’’ wiretay “ny 
but permitted it under Court control. A Judge may awinenll 
wiretapping only if he is satisfied that there is reasonable 9 siae 
to believe that evidence of crime may thus be obtained That eeae 
has worked. We can trust our Judges also to make it wo wa 
respect to that dangerous new device, the sec aia 
protect us from ‘unreasonable bugging’ 
against crime. 
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APPENDIX C 


Text of Committee Bills, Assembly Print Numbers 930 
md 929, as passed, together with the Governor's veto 


message : 


Assembly Bill No. 930, passed by the Assembly 127 to 20 and 
by the Senate, 34 to 20: 


AN ACT 


To amend the penal law, in relation to eavesdropping, and 
repealing section eight hundred thirteen-b of the code of 
criminal procedure relating to unlawful wire tapping by law 
enforcement officers 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Sections seven hundred thirty-nine and seven hundred 
forty-one of the penal law, as added by chapter eight hundred 
eighty-one of the laws of nineteen hundred fifty-seven, are hereby 
amended to read, respectively, as follows: 

§ 739. Exemption. There shall be exempt from the provisions of 
this article: 

1. eavesdropping pursuant to an ex parte order granted pursuant 
to section eight hundred thirteen-a of the code of criminal pro- 
cedure ; 

2. the normal operation of a telephone or telegraph corporation; 
and 

3. the normal use of the services and facilities furnished by such 
corporation pursuant to its tariffs. 

§ 741. Person defined. As used in this article, the word ‘‘person’”’ 
shall mean any individual, partnership, corporation or association 
including the subscriber to the telephone or telegraph service 
involved[, but excluding] and any law enforcement officer [while 
acting lawfully and in his official capacity in the investigation, 
detection or prosecution of crime]. 

§ 2. Section eight hundred thirteen-b of the code of criminal 
procedure, as added by chapter eight hundred seventy-nine of the 
laws of nineteen hundred fifty-seven, is hereby repealed. 

§ 3. This act shall take effect July first, nineteen hundred fifty- 
eight. 


Nore.—Section eight hundred thirteen-b of the code of criminal procedur2, 
proposed to be repealed by this bill, specifically makes the wilful interception, 
overhearing or recording of telephonic communications by law enforcement 
officers, without consent of the senders or receivers thereof or without a court 
order authorizing same, a felony. Article seventy-three of the penal law 
relating to eavesdropping, inclusive of the amendments to §§ 739 and 741 
thereof by this bill, covers the same matter by its terms. 


ExPLANATION —— Matter in italics is new; matter in brackets [ ] is old law to be omitted, 
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| 
| 


Assembly Bill No. 929, passed by the Assembly 127 to 20, ang 
by the Senate, 34 to 20: 


AN ACT 


To amend the code of criminal procedure, in relation to coy 
orders for eavesdropping 


The People of the State of New York, represented in Senate ang 
Assembly, do enact as follows: 


Section 1. Section eight hundred thirteen-a of the code of en, 
inal procedure, as amended by chapter eight hundred seventy-nin, 
of the laws of nineteen hundred fifty-seven, is hereby amended ty 
read as follows: 

§ 813-a. Ex parte order for [interception, overhearing or record. 
ing] eavesdropping. An ex parte order for [the interception, over. 
hearing or recording of telegraphic or telephonic communications} 
eavesdropping as defined in subdivisions one and two of section 


seven hundred thirty-eight of the penal law may be issued by any | 


justice of the supreme court or judge of a county court or of the 
court of general sessions of the county of New York upon oath or 
affirmation of a district attorney, or of the attorney-general or of 
an officer above the rank of sergeant of any police department of 
the state or of any political subdivision thereof, that there is rea. 
sonable ground to believe that evidence of crime may be thns 
obtained [and identifying the particular telephone number or 
telegraph line], and particularly describing the person or persons 
whose communications, conversations or discussions are to be 
[intercepted,] overheard or recorded and the purpose thereof, and, 
in the case of a telegraphic or telephonic communication, identify. 
ing the particular telephone number or telegraph line involved. 
In connection with the issuance of such an order the justice or 
judge may examine on oath the applicant and any other witness he 
may produce and shall satisfy himself of the existence of reasonable 
grounds for the granting of such application. Any such order shall 
be effective for the time specified therein but not for a period of 
more than two months unless extended or renewed by the justice 
or judge who signed and issued the original order upon satisfying 
himself that such extension or renewal is in the public interest. 
Any such order together with the papers upon which the applica- 
tion was based, shall be delivered to and retained by the applicant 
as authority for [intercepting, overhearing or recording, or direct- 
ing the interception,. overhearing or recording of the telegraphic 
or telephonic communications transmitted over the instrument or 
instruments described] the eavesdropping authorized therein. A 
true copy of such order shall at all times be retained in his posses- 
sion by the judge or justice issuing the same. 

§ 2. This act shall take effect July first, nineteen hundred fifty- 
eight. 


ExpLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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overnor Harriman’s message of February 17, 1958, vetoing 
Assembly Bill 930, covering also his objections to Bill 929: 


This bill would deprive law enforcement agencies of a vital 
weapon in the war against organized crime and racketeering. Its 
approval would be a great gift to the criminal underworld. 

The use of electronic devices for eavesdropping, commonly known 
as ‘‘bugging’’, is illegal. An exception is presently made in the case 
of a law enforcement officer “‘while acting lawfully and in his 
official capacity in the investigation, detection or prosecution of 

ime.” 

This bill would repeal the exception and require law enforcement 
officers to obtain a court order in advance. There are many legal 
safeguards that surround a person who is being prosecuted for the 
commission of a crime. The bill before me would provide a protec- 
tive device against successful crime detection. There is no provision 
for use of the electronic device by law cfficers when they are in ‘‘hot 
pursuit’’ of the criminal. And the race is to the quick! 

Modern science has supplied the criminal and racketeer with 
many up-to-date weapons in his war against society. We, too, have 
modern weapons. We should use them. 

I would readily approve a bill requiring a court order for 
“bugging’’ if provision were made for emergency action in the 
situations that come under the category of ‘‘hot pursuit’’; that 
means, where the law enforcement officer comes upon people actually 
engaged in planning or perpetrating a crime. 

District Attorney Frank S. Hogan of New York County has 
written to me as follows ‘‘ After a thorough consideration of the 
entire problem of eavesdropping, a special committee of the Bar 
Association of the City of New York recommended that this right of 
‘hot pursuit’ be continued in any eavesdropping legislation that 
might be enacted. At the very recent meeting of the New York State 
Bar Association the need for legislation that would permit eaves- 
dropping during periods of ‘hot pursuit’ without court order was 
similarly recognized. The State District Attorneys’ Association 
has urged that in the battle against organized crime the tool of 
eavesdropping may be most important and the ban or any eaves- 
dropping without prior court order would be most harmful.’’ 

He further states: ‘‘. . . my office requested an opportunity to 
confer with representatives of the Senate and Assembly Joint Com- 
mittee that proposed the legislation that has been passed. Although 
we sent representatives of the Committee our legislative proposals, 
they did not meet with us or with other representatives of the State 
District Attorney’s Association or the New York City Police 
Department.’’ 

This bill in its present form would create a serious handicap to 
all law enforcement agencies. In addition to the Bar Association, the 
District Attorneys’ Association of the State of New York unani- 
mously opposes approval of the bill without provision for eaves- 
dropping during ‘‘hot pursuit’’. The New York State Association 
of Chiefs of Police, the Division of State Police and the Police 
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Commisioner of the City of New York are also opposed to approyg| 
In fact, the bill is not supported by a single law enforcement Officer | 
nor by any of the groups or agencies which concern themselves With 
the prevention, detection or prosecution of crime. 
I decry as much as anyone the abuse of the privilege conferre 
upon law enforcement agencies by the present statute. It hag bee, | 


recommended by law enforcement officers and bar associations that ) 


a court order be required within twenty-four or forty-eight hou 


after the eavesdropping operations have commenced. I would haye | 


approved this bill if it had included such a provision. Such a law 
would safeguard against abuse. It should be borne in mind that g 
violation of the law is a felony. 

The claim that this measure is in the interest of civil rights js 


not convincing. The people have rights—civil rights, persona] / 


rights and property rights—and they must be protected againgt 
those who have no regard for the rights of their fellow human 
beings. 


I am returning this bill with the request that it be amended ty | 


provide for cases of ‘‘hot pursuit’’ as recommended by law enforce. 
ment officers and bar associations. 
The bill is disapproved. 


(Signed ) AVERELL HARRIMAN 
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APPENDIX D 
ferred 


— | Compromise legislation, passed and signed, taking effect 


hour, July 1, 1958, together with the Governor’s message of 
have | approval: 

a law 

hat ¢ Assembly Int. No. 3812, passed by the Assembly, 133 to 11, and 
by the Senate without objection: 


hts js 
Sonal AN ACT 
alnst 
aman To amend the penal law, in relation to eavesdropping 
| The People of the State of New York, represented in Senate and 
ed to 
‘ore. Assembly, do enact as follows: 


Section 1. Sections seven hundred thirty-nine and seven hundred 
forty-one of the penal law, as added by chapter eight hundred 
eighty-one of the laws of nineteen hundred fifty-seven, are hereby 

\N amended to read, respectively, as follows: 
§ 739. Exemption. There shall be exempt from the provisions of 
this article: 

1. eavesdropping pursuant to an ex parte order granted pursuant 
to section eight hundred thirteen-a of the code of criminal 
procedure ; 

2. eavesdropping, as described in subdivision two of section seven 
hundred thirty-eight of this article, by a law enforcement officer 
pursuant to section eight hundred thirteen-b of the code of criminal 
procedure without an ex parte order obtained pursuant to section 
eight hundred thirteen-a of said code; 

3. the normal operation of a telephone or telegraph corporation ; 
and 

4, the normal use of the services and facilities furnished by such 
corporation pursuant to its tariffs. 

§ 741. Person defined. As used in this article, the word “‘ person”’ 
shall mean any individual, partnership, corporation or association 
including the subscriber to the telephone or telegraph service 
involved [[, but excluding] and any law enforcement officer [while 
acting lawfully and in his official capacity in the investigation, 
detection or prosecution of crime]. 

. 2. This act shall take effect July first, nineteen hundred fifty- 
eight. 


ExPLanaTION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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Assembly Int. No. 3813, passed by the Assembly, 132 to 12, ang 
by the Senate without objection: 


AN ACT 


To amend the code of criminal procedure, in relation to eaves. 
dropping 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Title two-a of part six of the code of criminal pro- 
cedure, as added by chapter nine hundred twenty-four of the 
laws of nineteen hundred forty-two, section eight hundred thirteen. 
thereof having been amended, and section eight hundred thirteep.) 
thereof having been added, by chapter eight hundred seventy-nine 
of the laws of nineteen hundred fifty-seven, is hereby amended to 
read as follows: 

TITLE II-A 
EX PARTE ORDERS FOR [THE INTERCEPTION OF TELEGRAPHIC 
AND TELEPHONIC COMMUNICATIONS] ZHAVESDROPPING 


Section 813-a. Ex parte order for [interception, overhearing or 
recording] eavesdropping. 
813-b. Eavesdropping by law enforcement officers without 
court order under certain circumstances. 


§ 813-a. Exparte order for [interception, overhearing or record. 
ing] eavesdropping. An ex parte order for [the interception, 
overhearing or recording of telegraphic or telephonic communica. 
tions] eavesdropping as defined in subdivisions one and two of 
section seven hundred thirty-eight of the penal law may be issued 
by any justice of the supreme court or judge of a county court or 
of the court of general sessions of the county of New York upon 
oath or affirmation of a district attorney, or of the attorney-general 
or of an officer above the rank of sergeant of any police department 
of the state or of any political subdivision thereof, that there is 
reasonable ground to believe that evidence of crime may be thus 
obtained [and identifying the particular telephone number or 
telegraph line], and particularly describing the person or persons 
whose communications, conversations or discussions are to be 
[intercepted,] overheard or recorded and the purpose thereof, and, 
im the case of a telegraphic or telephonic communication, identify- 
ing the particular telephone number or telegraph line involved. 
In connection with the issuance of such an order the justice or 
judge may examine on oath the applicant and any other witness 
he may produce and shall satisfy himself of the existence of reason- 
able grounds for the granting of such application. Any such order 
shall be effective for the time specified therein but not for a period 
of more than two months unless extended or renewed by the justice 
or judge who signed and issued the original order upon satisfying 
himself that such extension or renewal is in the public interest. 


EXPLANATION Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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Any such order together with the papers upon which the applica- 
tion was based, shall be delivered to and retained by the applicant 
as authority for [intercepting, overhearing or recording, or direct- 
ing the interception, overhearing or recording of the telegraphic 
or telephonic communications transmitted over the instrument or 
instruments described] the eavesdropping authorized therein. <A 
true copy of such order shall at all times be retained in his posses- 
sion by the judge or justice issuing the same, and, in the event of 
the denval of an application for such an order, a true copy of the 
papers upon which the application was based shall in like manner 
be retained by the judge or justice denying the same. 

§ 813-b. {Unlawful wire tapping by law enforcement officers. 
Any law enforcement officer, not being a sender or receiver of a 
telephonic communication, who wilfully and by means of instru- 
ment intercepts, overhears or records a telephonic communication, 
or who aids, authorizes, employs, procures or permits another to so 
do, without the consent of either a sender or receiver thereof, and 
without an order as provided for under section eight hundred 
thirteen-a of this code,] Eavesdropping by law enforcement officers 
without court order under certain circumstances. Orders for eaves- 
dropping as set forth in section eight hundred thirteen-a of this 
code must be obtained before the eavesdropping commences, except 
as hereinafter in this section provided. A law enforcement officer 
may eavesdrop as described in subdivision two of section seven 
hundred thirty-eight of the penal law without a court order 
obtained pursuant to section eight hundred thirteen-a of this code 
only when he has reasonable grounds to believe (1) that evidence of 
crime may be thus obtained, and (2) that in order to obtain such 
evidence time does not permit an application to be made for such a 
court order before such eavesdropping must commence. In any such 
case an application for a court order pursuant to section eight 
hundred thirteen-a of this code must be made within twenty-four 
hours after such eavesdropping commenced. In computing said 
twenty-four hour period legal holidays shall not be considered. 
The application for such a court order must contain, in addition to 
the requirements set forth in section eight hundred thirteen-a of 
this code, the time when such eavesdropping commenced. If such 
application is granted, the order shall be made effective from the 
time the cavesdropping commenced. If the application is denied, 
the eavesdropping must cease immediately. Any violation of this 
section shall be [guilty of] a felony punishable by imprisonment 
for not more than two years. 

§ 2. This act shall take effect July first, nineteen hundred fifty- 
eight. 


Governor's memorandum of April 12, 1958 approving the fore- 
I 


going bills: 


; 


The first of the above bills, Assembly Introductory Number 3812 


5 


) 
Print Number 4619, would permit eavesdropping (‘‘bugging’’) by 
law enforcement officers acting pursuant to court order. It delet 
the blanket exception in favor of law enforcement officers from the 
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prohibition against ‘‘bugging’’. The bill further provides that 
‘“divulgence of the contents of a telegraphic communication to 3 
law enforcement officer acting lawfully and in his official capacity Ass¢ 
in the investigation, detection or prosecution of crime shall not be 
eriminal.’’ th t 
The second bill referred to above, Assembly Introductory Number | - 


eavesd 


3813, Print Number 4071, requires the obtaining of a court order 

for ‘“‘bugging’’ by law enforcement officers, but provides that in 

cases of “‘hot pursuit’’, application may be made for such an order | To an 
within twenty-four hours, exclusive of legal holidays, after such | 
eavesdropping has commenced. 

This bill meets the objections to previous legislation which had The 
been vetoed by me because it did not permit law enforcement officers Assem 
to use “‘bugging’’ devices during emergency action commonly | 
known as ‘‘hot pursuit’’. e | Bee 

In its present form the bill has received the approval of law ee 
enforcement agencies and other interested groups that had opposed ne 3 
the previous measures. - 

The bill becomes effective July 1, 1958, and will outlaw the = 
unwholesome and dangerous practice of ‘‘bugging’’ with proper 3 seven 
safeguards to protect law enforcement officers engaged in the | 70 
important task of ferreting out evidence of crime. This is construe. ia 
tive legislation. by - 

The bills are approved. =; 

) 

(Signed ) AVERELL HARRIMAN infor 
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APPENDIX E 


Assembly Bill Int. No. 3814, excluding illegally obtained 
eavesdropping evidence from criminal proceedings, together 
with the Governor's veto message: 


AN ACT 


To amend the civil practice act, in relation to the use of evi- 
dence obtained by eavesdropping 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section three hundred forty-five-a of the civil prae- 
tice act, as added by chapter eight hundred eighty of the laws of 
nineteen hundred fifty-seven, is hereby amended to read as follows: 

§ 345-a. Eavesdropping evidence inadmissible. Evidence obtained 
by any act of eavesdropping, [as defined] in violation of section 
seven hundred thirty-eight of the penal law, or by any act in viola- 
tion of section eight hundred thirteen-b of the code of criminal 
procedure, or by eavesdropping, without court order, as permitted 
by said section of the code of criminal procedure, when an applica- 
tion for such order is thereafter made as required by said section 
but 1s denied, and evidence obtained through or resulting from 
information obtained by any such act, shall be inadmissible for 
any purpose in any [civil] action, proceeding or hearing; pro- 
vided, however, that any such evidence shall be admissible in any 
[disciplinary trial or hearing or in any administrative action, pro- 
ceeding or hearing conducted by or on behalf of any state, 
municipal or local governmental agency] action, proceeding or 
hearing against the person who has, or is alleged to have, violated 
section seven hundred thirty-eight of the penal law or section eight 
hundred thirteen-b of the code of criminal procedure. 

§ 2. This act shall take effect July first, nineteen hundred fifty- 
eight. 


EXPLANATION Matter in italics is new; matter in brackets [ ] is old law to be omitted. 


Governor Harriman’s message of April 12, 1958, disapproving 
the foregoing bill: 


Under the present law, evidence illegally obtained by eaves- 
dropping is not admissible in any civil action, proceeding or hear- 
ing. This bill would extend the prohibition to any criminal action; 
in other words, such evidence would not be admissible in a criminal 
action. 

The result of this bill is to chop away at the rule enunciated by 
Judge Benjamin Cardozo in the Defore case. Judge Cardozo 
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decided that notwithstanding the legality or the illegality of the 
seizure, the evidence obtained, if relevant and material, is receiy. 
able in a criminal trial. The rule of the Defore case has beep 
adhered to and respected for many years in our state. 

Police officials and district attorneys are convinced that the bil] 
would handicap and impair law enforcement. 
scarcely justify such a risk. 

The bill is disapproved. 


Present conditions 


” 


(Signed) AVERELL HARRIMAN 
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APPENDIX F 


Assemblyman Savarese’s bill protecting privileged com- 
munications, as passed and signed, together with the Gover- 
nor’s message of approval: 


AN ACT 


To amend the civil practice act, in relation to disclosure of 
communications made to an attorney by his client 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section three hundred fifty-three of the civil practice 
act is hereby amended to read as follows: 

§ 353. [Attorneys and their employees not to disclose communi- 
eations.}] Communications between attorney and client not to be 
disclosed. An attorney or counselor at law shall not disclose, or be 
allowed to disclose, a communication, made by his client to him, 
or his advice given thereon, in the course of his professional 
employment, nor shall any clerk, stenographer or other person 
employed by such attorney or counselor, or any person who obtains 
without the knowledge of the client evidence of such communication 
or advice, disclose, or be allowed to disclose, any such communica- 
tion or advice [given thereon]. 

§ 2. The civil practice act is hereby further amended by insert- 
ing therein a new section, to be section three hundred fifty-three-a, 
to read as follows: 

§ 353-a. Communications between attorney and client not to be 
disclosed in administrative actions. An attorney or counselor at 
law shall not disclose, or be allowed to disclose, a communication, 
made by his client to him, or his advice given thereon, in the course 
of his professional employment, nor shall any clerk, stenographer 
or other person employed by such attorney or counselor, or any 
person who obtains without the knowledge of the client evidence of 
any such communication or advice, disclose, or be allowed to 
disclose, nor shall the client be compelled to disclose, any such 
communication or advice given thereon in any disciplinary trial or 
hearing or in any administrative action, proceeding or hearing con- 
ducted by or on behalf of any state, municipal or local govern- 
mental agency or by the legislature or any committee or body 
thereof. Evidence of such a communication made by a client to his 
attorney or counselor at law, or of the advice given by the attorney 
or counselor thereon, obtained through the attorney or counselor or 
any clerk, stenographer or other person employed by him, or 
through any other person who obtains such evidence without the 
knowledge of the client, and evidence or resulting therefrom, shall 
not be disclosed by any state, municipal or local governmental 
agency or by the legislature or any committee or body thereof. 

§ 3. This act shall take effect immediately. 


EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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Governor Harriman’s message of April 19, 1958, approving the 
foregoing bill: 

This bill would amend the Civil Practice Act provision (§ 353) 
that an attorney or his employee shall not be allowed to discloge 
communications between the attorney and client in the course of 
his professional employment, to prohibit an attorney or any person 
who obtains without knowledge of the client evidence of such com. 
munication from disclosing or being allowed to make such dis. 
closure. 


A new § 353-a is added to the Civil Practice Act to make pro. 
vision similar to § 353, as it would thus be amended, applicable jy 
any disciplinary trial or hearing; in any state or municipal admin. 
istrative action, proceeding, or hearing; or in any proceeding or 
hearing conducted by the legislature or a committee or body 
thereof. 


The Counsel to the Judicial Conference has written to me con. 
cerning the bill as follows: 


‘*The proposed legislation was designed to statutorily over. 
rule the four to three decision of the Court of Appeals in the 
ease of Lanza v. New York State Joint Legislative Com. 
mittee, 3 New York 2d 92. In that case it was held, by a 
closely divided court, that electronic recordings of conversa- 
tions between an attorney and his client by a third party could 
be disclosed in a hearing of a legislative committee, since the 
privilege only existed between attorney and client and since 
this proceeding was not a criminal prosecution against the 
client. In so holding the majority of the Court of Appeals 
stated that this type of eavesdropping was an unreasonable 
interference with the right of counsel and that if such evidence 
was introduced in a criminal trial against the client any con- 
viction would have to be annulled on the ground that the 
interference with the right to counsel would have destroyed 
the constitutional right to a fair trial. Even Counsel to the 
Joint Legislative Committee agreed that such secret inter- 
ception of a confidential exchange between lawyer and client 
is repulsive and repugnant. 

‘With the rapid technical advances of electronic recording 
devices no one can ever be sure whether or not their conver- 
sation is being overheard or recorded. Because of this the 
privilege between attorney anda client would be rendered value- 
less except in instances of a criminal prosecution against the 
client as indicated by the Court of Appeals opinion. For this 
reason I favor enactment of the proposed legislation.’’ 


The measure is approved for similar reasons by the Association 
of the Bar of the City of New York and the New York County 
Lawyers Association, among others. The Attorney General finds 
no legal objection to the bill. 

The bill is approved. 


(Signed) AVERELL HARRIMAN 
38 
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INTERIM REPORT 


LETTER OF TRANSMITTAL, 
March 15, 1958 


To: The Hon. AvereELL Harriman, Governor of the State of New 
York: 


The Legislature of the State of New York: 


This Joint Legislative Committee, created February 22, 1955, 
and extended by Joint Resolutions of the Senate and Assembly on 
March 22, 1956 and March 29-1957, for the purpose of studying 
the application and possible revision of Article 7 of the General 
Business Law and the licensing of the private detective business, 
fully submits herewith an interim report covering this subject. 


ANTHONY P. SAVARESE, Jr., Chairman 
FRANK 8S. MeCULLOUGH, Vice Chairman 
IRWIN PAKULA 
HARRY GITTLESON 
ROBERT WALMSLEY 
JOHN A. MONTELEONE 
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PRIVATE INVESTIGATION IN NEW YORK 
I. INTRODUCTION 


In addition to its continued active concern with eavesdropping 
and violation of the privacy of communications, this Committee in 
1957 was instructed by the Legislature to continue its study of 
New York’s system of licensing private detectives—that is, private 
investigators and guards. 

This study has involved: consideration of the possible revision 
and recodification of Article 7 of the General Business Law, which 
isa hodgepodge patchwork accumulated through the years ; examin- 
ation of the practice and procedures of the administrators of this 
law, who at the operating level are all classified Civil Service 
employees of the Department of State and have performed this 
duty through various Administrations; and a survey of the regu- 
lated industry itself, which presents a remarkable variety of jobs, 
only occasionally reminiscent of the ‘‘private eye’’ of popular 
fiction. 

Attention of the Legislature was first directed to this subject 
by the eavesdropping activities of certain disreputable private 
detectives; but this Committee has not considered its task one of 
merely hunting down scapegoats. This industry, in its various 
aspects, is one which performs important and necessary functions 
in the community; the industry as well as the State is interested 
in competent and honest operation, without unreasonable intrusion 
on the privacy of those investigated. 


Methods of Investigation 


In this inquiry the Committee’s staff have spent many days 
talking with licensees, employees, independent insurance adjusters, 
public adjusters, bonding companies, attorneys and officials of the 
Department of State. We have explored the files of individual 
lieensees. We have obtained detailed information from ten other 
states as to their practices and problems in this field of regulation. 
In addition, the Committee sent out two elaborate questionnaires, 
one to corporate licensees and another to individual licensees, explor- 
ing every facet of the private detective business in this State. 

From 515 questionnaires sent out, 435 responses were received. 
Of the responses, 385 were sufficiently useful to be employed as 
a basis for factual canclusions set forth below. A few responses 
were seriously deficient, and some were returned by new enter- 
prises or by licensees who had abandoned the business. As of 
now, there has not been opportunity to pursue further questioning 
of those who did not respond; and this might be productive. But, 
as questionnaires go, this was a good response, and we believe it 
has given us a valuable cross-section picture. 

The Department of State itself has recognized that there are 
flaws in the present law, and has offered a legislative program. 
We have given these bills careful consideration; but, while some 
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of the proposals are apparently good, we are not convineed that 


cord 
oe ac 
either the Department or this ( ommittee has all the answers, We | perfor 
offer herewith our own bills, for consideration by the affected 1 
industry. The situation is one in which improvement is needed ( ) 
but no raging scandal demands precipitate action. | are th 


The most urgent problem is the fact that the State has inade. | traditi 
quate control over the character of the employees of licenses ? class V 


‘ 

Anyone whose fingerprints do not prove him a jailbird is now term 
eligible to work for a licensed private detective, who is himself | (2) 
held to stricter standards. To remedy this the Department pro- These 
poses individual licensing of employees, with investigations of ance | 
their character. Employers protest that this would be an undue to “a 
hardship; we suspect, primarily on a basis of numbers, that it settler 
would either be ineffectual or cause an administrative logjam, { 8 SID8 
We offer for consideration a proposal for registration of employees, (3) 
with power to revoke registration for cause. In any case, the tion ¢ 
problem is to improve protection of the public, and still not estab. attorn 
lish unreasonably arbitrary power over the livelihood of men (4) 
employed in this field. into 
This and other matters are discussed in detail herewith. The licens 
bills we offer are really patches on the existing hodgepodge of ancial 
Article 7. Complete rewriting of the article is desirable. But the such | 
bills we offer provide a basis for considerations of specfie points. ness § 
larges 

The Nature of the Enterprise a lice 
The outstanding characteristic of the licensed private detee- total 
tives of New York is the great variety of endeavors which they (5) 
undertake and the remarkable degree of specialization which they } (6) 
achieve. The licensees do a great many different things and many may | 
of them are wholly employed at very narrow tasks. In the great | retail 
city of New York it is frequently worthwhile to work continuously mine 
at employment which could only be a small part of an investi- (7) 
gator’s operation in a less populous, less concentrated area. Before sulta: 

we give examples of specialization it would be useful to see the 

overall picture of the most frequently encountered classes of lic- Th 
ensed activity. we 
Approximately 22% of the licensees do guard or patrol work strat 
only. Many of these operate private patrols, alone or with a single Ib 80 
employee. Typically the private patrol checks a number of busi- clien 
ness establishments each night to determine whether the door is of t 
locked or whether any unusual event can be observed. Other Anot 
agencies supply uniformed guards for plants or stores thus pro- -_ 
viding a kind of service auxiliary to the police. the 
About 13.3% of the licensees engage both in guard and investi- ton) 
gative work. Among these are some of the largest and most suc- prim 
cessful of the licensees as well as many middle-sized operatives. sulté 
The remaining 64.4% confine themselves to doing various types ri 9 
of investigations. If this two-thirds of the licensees are classified an 
*The characterizations which follow are made by classifying enterprises in and 
accordance with 80% or more of the licensee’s reported activity. A fe 
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according to the kinds of investigation which they most frequently 
perform, the following breakdown can be made: 


(1) 29.3% are general investigative agencies. In this group 
are the ‘‘private eye’’, ready to take any kind of job, in the best 
traditions of the detective story, the radio serial or T.V. This 
class would contain those most readily brought to mind when the 
term ‘‘private detective’’ is used in general conversation. 

(2) 19.2% are insurance investigators for insurance companies. 
These licensees may or may not also have a license from the Insur- 
ance Department depending upon whether they have the power 
to ‘‘adjust’’ claims. If they have power only to recommend 
settlements or if they merely report facts to the insurer they hold 
a single license under Article 7 of the General Business Law. 

(3) 13.4% are employed on the other side of insurance litiga- 
tion and investigate on behalf of insurance claimants or their 
attorneys. 

(4) 7.5% are credit reporting services making quick inquiry 
into the credit standing of all sorts of persons. Although the 
licensing statute exempts agencies exclusively investigating ‘‘fin- 
ancial rating, standing and credit responsibility,’’ a great many 
such businesses have licenses because some small part of their busi- 
ness activity puts them under the law. For example, one of the 
largest credit reporters of New York City is required to have 
a license because of work which represents less than 1% of the 
total annual volume. 

(5) 3.8% of the licensees specialize in auto repossessions. 

(6) 3.8% conduct ‘‘shopping services’’. A shopping service 
may have an aim (among many others) to check on the honesty of 
retail employees, or to test obedience to company rules or to deter- 
mine the price and terms for which competing goods are sold. 

(7) 3.1% describe themselves as ‘‘loyalty and security con- 
sultants’’. 


The remaining license holders, almost 20%, are distributed 
over a great range of employment. The variety can be demon- 
strated by looking at specific cases. One agency is licensed because 
it sometimes endeavors ‘‘to contact a stockholder of a corporate 
client who has moved from his address of record’’. The purpose 
of the search is to obtain a signature on a corporate proxy. 
Another, a photographer, has a license because he photographs 
seenes of accidents and fingerprints. One licensee responded to 
the questionnaire by saying: ‘‘In reviewing our completed ques- 
tionnaire, please be mindful that the nature of our business is 
primarily that of Industrial Engineers and Management Con- 
sultants, and we maintain our license because of the technical 
requirements of the law.’’ An unusual enterprise is investigating 
“violators of the rules of thoroughbred racing and other matters 
that are considered detrimental to the sport.’’ Making patent 
and trade-mark infringement investigations is yet another specialty. 
A few licensees do investigations of fair trade law infractions. One 
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described himself as an investigator of antitrust violations, + 


‘| 


devote 100% of my time to the location of missing persons’’ Was | 


one reply to the questionnaire. Another reply was, ‘‘(We make) 
theatre inspections—representing theatre ownership’’. 

Not only is there variety in the kinds of jobs done but also 
there is great specialization within well-known categories, One 
licensee is devoted to investigations in the perfume industry 
Another serves exclusively a ‘‘clientele of railroads, steamship 
lines and common carriers.’’ One corporation is devoted to obsery. 
ing and reporting ‘‘instances of taxi drivers carrying Passengers 
without recording the fare on their meters.’’ This corporation 
is owned by owners of fleets of New York City cabs. Another 
licensee works entirely for the hotel and restaurant industry. The 
insurance business, retail department stores, waterfront enter. 
prises and finance companies are all served by specialists. Special. 
ization is characteristic of New York business. This character. 
istic has its counterpart in the field of private investigation. 

The central point demonstrated by the variety and the speciali- 
zation is that what one licensee can do well, another may not be 
able to do at all. There is no common skill which is possessed 
by all licensees. 

One more point must be made. We have already noted that 
in the field of credit reporting licenses are frequently necessary in 
spite of the statutory exemption because a small portion of the 
business still falls within the law. This fact is equally present 
in many other cases. One more example will suffice. A steamship 
company stated in a letter: ‘‘occasionally we permit to be berthed 
at our terminals a vessel of another owner or ship operator and 
in such instances we furnish watchmen to such vessel and for the 
eargo discharged from such vessel. It is for this technical reason 
that it became necessary for us to take out a license. We use the 
license for no other purpose.’’ 

The fact that many are licensed on account of a small portion of 
total business volume suggests great caution in imposing business 
restrictions on licensees unless the clearest demonstration of neces- 
sity is made. The statute does not aply only to the private counter- 
part of Dick Tracy. 

In addition to variety and specialization, another hallmark of 
private investigation in New York is the relative smallness of most 
of the business units. Of the 385 questionnaire responses studied, 
208 reported a yearly business volume of less than $10,000 with 
only 57 reporting a volume of oyer $100,000. The table below 
gives the complete distribution: 


Total Business Volume Number of Licensees? 
epee Lh. SSG Vcd. . Ler 57 
$100,000—50,000 Osa 4 « Chthies Rikas eet oe 

Ne tes ite maf 21 
MENU Sb, bib we Jb ie slag Dh bed weit 64 
BE CHO BOOS ha ei a cas OM 208 


*The total is less than 385 because not all the responses studied included 
all the information, 
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The modest size of the great part of licensed enterprises is 
demonstrated also by looking at the number of employees engaged 
in each unit. More than 100 licensees engaged chiefly in investi- 

tion employ no one while 32 of the guard and patrol agencies 
are also one-man operations. Only four licensees employ more 
than 100 investigative employees. Twelve firms employ more 
than 100 guards. 


Investigative Number Guard Number 
Employees of firms Employees of firms 
BT Miscpbsssascpescces Saw IEP Vn in cs Os Bo PARSE ee 32 
Ee eee 50 er Pi85s. ee 32 
SI RSs, «i'd Bil OS 25 Oe Bil. wiewieilh< a 14 
Pe ae oe 10 ee ee ee ry 13 
a elaine ae ipa lt 13 Eb 4c shark sien domenaie 27 
BMGs gs cv eb ees does oes 9 es BOTTA OES VOCS ee 10 
Se turer ee 4 CRUG Taree els eoiies awd sales 12 


Guard enterprises are generally of larger size than wholly inves- 
tigative enterprises, employ more people and are more profitable. 
Among those businesses engaged in investigative work, there are 
only a handful employing more than twenty-five persons if the 
eredit reporting agencies, the shopping services and the insurance 
inspection enterprises were excluded from consideration. 

Small businesses earn small profits. The licensees responding to 
the questionnaire do not represent themselves to be particularly 
prosperous. A business profit of less than $5,000 was reported by 
958 licensees. Only six claimed more than $50,000. 


Reported Income of Licensees Number of Licensees 
Came NI i450. Odds « daldamisedien . Obes 6 
OE Oe ee Se aaa ce 8 
ED on on 5 oan acces a cfs ous weianaiine 14 
CE ear 6.6 Gee cer ectuk es ase en 14 
LOR Gre Sa cte esd oe PS 58 
Pie Seem BD OOO Ss os dis. ie de BEd Cha vd 258 
EEE TOONS cas nian newwrnmeche tatens 8 


The Present Licensing Statute 


Public regulation of these varied enterprises is undertaken 
through licensing by the Secretary of State. Any person or firm 
in the business of guarding or protecting property or of supplying, 
for a fee, any kind of information about ‘‘personal character, 
activities, or associations’’ is subject to licensing. A patchwork 
of exceptions from the operation of the statute reduces the scope 
of this seemingly broad definition. No licenses are required for: 
(1) insurance adjusters for insurance companies; (2) persons 
furnishing information who are licensed by the industrial com- 
missioner under the workmen’s compensation law; (3) credit 
bureaus or agencies in so far as they gather information concern- 
ing financial and credit standing; (4) members of municipal, 
county or state law enforcement agencies; (5) businesses supplying 
central burglar or fire alarm systems; (6) persons who work for 
one employer only; (7) employees of charitable and philanthropic 
organizations; (8) attorneys in the exercise of their profession; 
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(9) firms devoted exclusively to furnishing information as to the 
personal habits of insurance applicants or claimants. 

A license may be granted to a person whom the Secretary of 
State finds to be of good character, competency and integrity 
An applicant must be over the age of twenty-five and a Citizen of 
the United States. His application must be approved by not legs 
than five reputable citizens, each of whom has had personal knowl. 
edge of the applicant for five years, and each of whom vouches that 
the applicant is of good character. No license may be issued tp 
a felon or a person convicted of certain stated misdemeanors: nop 
may a license be issued to any person whose license has been pre. 
viously revoked in this or any other state because of cOnvViction 
of a crime. The factor of competency is taken into account by 
a statement of belief on the part of the same five endorsers who had 
vouched for the applicant’s character; moreover, each individual 
applicant must have had at least three years’ experience as a 
‘‘detective’’, as a member of the United States Government investi. 
gative service, as a sheriff, or as a city policeman above the rank of 
patrolman. A two-year license fee of $200 is collected from indi. 
viduals and $300 from a corporation. The applicant must also 
provide a $10,000 bond. 

A licensee may be an individual, corporation or partnership. 
In the case of a corporate licensee the tests of good character, 
competency and integrity are applied to the president, secretary 
and treasurer, each of whom must sign the application. The 
experience qualification must be met by at least one member of 
a corporation or partnership. 

Enforcement of the licensing provisions is the duty of the 
Secretary of State, who has the power of subpoena in making any 
necessary investigations. A license is subject to revocation for 
cause after notice and hearing in the Department of State. 

Some control over a licensee’s employees is attempted by for. 
bidding the employment of persons who have a criminal record. An 
employer is required to retain (not submit to the Department) 
an employee’s statement setting forth his name and address, 
citizenship, the business or occupation engaged in for three years 
immediately preceding the statement, and his representation that 
he has not been convicted of a felony, or one of the misdemeanors 
named in the statute; or of an offense involving moral turpitude. 
Fingerprints are taken and sent to the Department of State for 
ehecking by the State Department of Correction, Division of 
Criminal Identification. Except for the fingerprints, identified 
by number, the licensee is not required to supply any informa- 
tion about his employees. 

As already noted, this lack of control over employees is an 
important problem. In 1956, the Department promulgated a regu- 
lation requiring licensees to send their employees’ statements to 
the Department, and all but a few are complying. There is 
doubt, however, of the legal force of this regulation and grave 
doubt that the licensing authority could take action on any derog- 
atory information obtained thereby in addition to the fingerprint 

record. 
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ll. THE ADMINISTRATIVE PATTERN 

Resources 

The Division of Licenses in the Department of State, to which 
the Secretary of State has delegated his responsibility in this field, 
js concerned with a great many licensing activities other than 
those connected with the business of private investigation, Super- 
vision of the 530 or so licensed investigators and guards is, inside 
the Division of Licenses, placed in a so-called Bureau of Miscel- 


laneous Licenses. Indeed, private detective licensing is so mixed 
together witn the licensing ot billiard rooms, steamship ticket 
agents, barbers, cosmetologists, notaries and real estate brokers 
that a detailed accounting of the amount spent upon the control 
of detectives is not readily available. Some understanding of the 
relative importance of private detective licensing to the entire 
Division of Licenses can be gained by comparing the income 
received from detective licenses with that from other sources. 
In 1956, the Division was paid a total of $1,475,932.36 from all 
licensing activity. Only $70,200 of this came from private detec- 
tive fees in contrast to $602,046.51 from real estate licensing, 
$395,779.74 from notaries and $298,150.50 from barbers. 

California is the only state with which the New York experience 
is really comparable. California had, in June 1957, 1,147 licenses 
outstanding from the Bureau of Private Investigators and 
Adjusters. ‘The larger California number is, in part, accounted 
for by the inclusion of insurance adjusters, a group licensed by 
the Department of Insurance in New York. There are, however, 
only 150 to 200 adjusters holding licenses. Therefore, it is certain 
that California has about 400 more investigative and guard 
licensees than does New York. 

California received $36,262.75 from fees in 1955-56 and spent 
$31,347.40 on licensee control according to its 1957 Bureau Bulletin. 
The small income figure for that state stems from the modest 
California license fees, $15 or $30 a year (depending on the class 
of the license) as compared with New York’s $200 or $300 every 
two years (depending upon whether the enterprise is incorporated). 
The lower fee, combined with a less costly bond requirement 
($2,000 instead of $10,000 bond) may account, in part, for the 
larger number of California license holders. Judged by the 
California comparison, New York has adequate resources to do 
an effective job if the assumption is correct that most of the 
$70,200 collected in license fees can be used for regulatory pur- 
poses, 

Two members of the Division of Licenses’ field staff spend 
almost all of their time on private detective investigation, partic- 
warly in respect to complaints and new applications for a license 
These men work in New York City. Outside the city, investigations 
are made by the local senior investigators in the branch office of 
the Division (Albany, Buffalo, Rochester, Utica and Binghamton). 
The branch office personnel are, of course, used in connection 
with all of the Division’s licensing operations. 
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Licensing Procedure 


_ There are forty or fifty new applications for private detective 
licenses each year. A prospective licensee is asked to fill out a 
preliminary questionnaire which provides the basis for quick 
elimination of those obviously not qualified. After the formal 
application is filed, the experience and character qualifications of 
of the aplicant are investigated by the Division staff. In the rare 
case of a denial, a hearing can be requested by the applicant 
according to the statute. However, in two years, only one hearing 
has been held. 

Continuing control of licensees is done on a ‘‘complaints”’ basis 
No new investigation is made when a license is renewed. A gum. 
mary form of application is used for renewals and the assumption 
is made that the absence of complaint is an assurance of satis. 
factory performance. 

To supervise the entire group of 1,147 California licensees, the 
Bureau of Private Investigators and Adjusters relies on two full. 
time field investigators. These men are employed almost excly. 
sively on problems of supervision after licensing. This post. 
license supervision is carried out, as it is in New York, on a “‘com. 
plaints’’ basis. 

Local officials outside New York City play almost no role in 
the licensing process in New York. The only opportunity for 
local law enforcement to express judgment about a prospective 
licensee is given in New York City. The Division of Licenses as 
a matter of administrative policy, sends a copy of the applicant’ 
fingerprints to the New York City Police Department for a report. 

Seven of the states responding to the inquiry about adminis. 
trative practice bring prospective licensees to the attention of 
local officials. Typical responses of the licensing authority are 
these: ‘‘Generally, we forward a letter to the law enforcement 
officers in the locality whence the applicant has his residence” 

Kansas). ‘‘This office ... makes inquiry at the local police 
department or sheriff’s office’’ (Iowa). ‘‘ All licenses . . . must 
be aproved ... by the District Attorney of the County, the 
Sheriff of this County and the Chief of Police of the City and 
and County where the applicant has signified that he intends on 
operating his agency’’ (Nevada). Similar information was given 
by Wisconsin and Michigan. In Pennsylvania, the whole licensing 
process is centered locally. The 204 new applicants in California 
last year were screened only by a mail check and by supplying the 
name of each prospective licensee to the sheriff, district attorney 
and chief of police in the locality affected. The California author- 
ities place great emphasis upon the local law enforcement officers’ 
reaction to the applicant. 

Experience in other states suggests that no license should be 
issued in New York without getting full information from local 
law enforcement officers. 

A New York applicant is fingerprinted and the prints are 
checked through the files of the Division of Criminal Identification 
and the New York City police files. California, New Jersey and 
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Maryland report that, in those states, the prints are also sent to 
the F. B. [. The Assistant Director of the California Depart- 
ment of Professional and Vocational Standards reports that the 
F. B. I. fingerprint check has been exceedingly useful. It would 
be equally helpful in New York. 

The Committee staff inspected the Division of Licenses inves- 
tigator’s reports in over forty cases of persons applying for private 
detective licenses for the first time. The reports concerned appli- 
eations granted from August 13, 1956 to July 5, 1957. 


Character Investigation 


Apart from the failure to seek information from local law 
officers, it appeared that resident applicants had been satisfactorily 
gereened as to character by the staff investigators. There was 
evidence in the reports that investigative time had been spent 
economically. Cases which suggested questions for inquiry were 
carefully investigated while easy cases were treated routinely. 
For example, a license was granted to a person who had refused 
to testify before a grand jury engaged in an investigation of the 
conduct of public officers only after a great deal of evidence was 
uncovered to establish the serious illness of the prospective licensee 
at the time. On the other hand, a license was issued quickly to 
one who had served for years as the security officer of a large 
department store. References suplied by the applicants were 
checked by personal interview and often new leads were developed 
by Department of State investigators themselves. 

As to non-resident applicants the character check has been 
less satisfactory. Apparently the field investigators of the Divi- 
sion of Licenses do not generally do a field check outside the 
State of New York. The statute provides that the persons support- 
ing the application must have known the applicant for five years 
but they may be residents of the community in which the applicant: 
(a) resides or (b) transacts business or (¢c) maintains his office. 
Therefore, one non-resident applicant was approved, without an 
investigation on his home ground, by certification of the employees 
of a New York hotel. It may well be true that the applicant 
had stayed at the hotel frequently over a period of many years, 
but surely character is not completely revealed to bell captains, 
switchboard operators and desk clerks. The statute should not 
permit licenses to non-residents merely upon the testimony of 
New Yorkers who may not have the intimate contact which alone 
can provide the base for useful character testimony. 


Experience Qualifications 


Applying meaningful experience criteria to would-be license 
olders is a well-nigh impossible task. The present statute provides 
that a prospective licensee (or a ‘‘member’’ of the firm) must offer 
three years of experience. The applicant must have been regu- 
larly employed as a ‘‘detective’’ or ‘‘a member of the United 
States government investigation service, a sheriff or member of 
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a city police department of a rank or grade higher than that of 
patrolman.’’ 

One can assume that the rational justification of the experience 
requirement is to assure the competence necessary to carry out 
an assignment when a member of the public engages the licensee 
Whatever assent this reason may command in other areas of regu. 
lated enterprise, it deserves little in respect to the businesses subject 
to Article 7 of the General Business Law. We have noted the vari. 
ety and specialization of the private detective business in New 
York. Experience as a matrimonial investigator does not fit one 
to run a shopping service. A reporter for a credit reporting service 
does not, by that employment, become skilled in conducting patent 
infringement investigations. The accident scene photographer 
learns little of investigating fair trade violations. The seope of 
the licensed industry is wide indeed. Experience in one area may 
have little relevance in another yet, under the law, that experi- 
ence will quality one for a license to perform any job subject to 
regulation. 

The Courts and the Attorney General have interpreted the statu. 
tory language as merely requiring experience of any sort covered 
by the embrasive definitions found in sections 70 and 71 of the 
General Business Law, i.e., the investigation of ‘‘the identity. 
habits, conduct, movements, whereabouts, affiliations. associations, 
transactions, reputation or character of any person .. . firm or 
eorporation.”’ In Norwood v. Ward, 46 F. 2d 312 (C. A. 2d 1930). 
the United States Court of Appeals approved an attorney general’s 
construction ‘‘that the term ‘detective’ is to be construed broadly, 

. . [T]he type of experience that will qualify is at least coex- 
tensive with the type of work for which a license may be required.” 
46 F.. 2d at 314. See also Cole v. State, 179 Misc. 172. 37 N. Y.S. 
2d 1002 (1942) ; 1911 Op. Atty. Gen. 422; 1919 Op. Atty. Gen. 256. 
Indeed, the experience which will qualify is not confined to work 
for which a license is required. Often experience in an exempted 
category such as insurance adjuster or credit reporter has quali- 
fied an applicant. 

In administering the statute, the Division of Licenses has been 
quite quick to follow the line of the legal authorties and to find 
that experience qualifications have been met. The inspection of 
the reports on new applicants revealed that licenses were granted 
during 1956-57 to persons who had experience as (1) a guard, (2) 
a wartime volunteer policeman, (3) a social case worker who had 
made investigations for public assistance, (4) a ‘‘skip tracer” 
making inquires by telephone only. To repeat, their limited 
experience will not assure competence should they undertake one of 
the hundreds of other jobs covered by the license. 

An experience qualification which may be so unrelated to a con- 
templated enterprise can only be a technical hurdle not a true 
safeguard. The requirement may put a small block in the path 
of one who seeks to enter the business but it does not protect the 
public against incompetence. The lack of real meaning in the 
qualification argues against widening its use. 
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lil. CONTROL OVER EMPLOYEES 


The most pressing problem of private detective regulation in 
New York today is the need for greater public control over 
employees. Under the present law, employees are disqualified 
only if they have been found guilty of a felony or one of the dis- 
qualifying misdemeanors listed in section 81 of the statute. The 
great bulk of the actual work is done not by the licensees, but by 
their employees. Employment in the fields of investigation and 
protection has a very high turnover and therefore the control 
inherent in a stable employment relationship is often absent. A 
misbehavior by an employee may not give rise to any administra- 
tive sanction at all. Unless the employee has committed a crime, 
he may continue to work. ‘To punish an agency for the misdeed 
may be unjust, particularly if the employment relationship is 
only a few days old 

The major legal implementation of the policy against the employ- 
ment of certain criminals is the requirement that the employer 
send two copies of his employee’s fingerprints to the Department of 
State, which, in turn, sends one copy for checking to the Division 
of Criminal Investigation of the Department of Correction. The 
employee is permitted to begin work at once. If that check reveals 
that the employee has been convicted of a felony or any one of a 
number of listed misdemeanors, the employer is notified and 
required by statute to dismiss the employee. That this procedure 
has a salutary exclusionary effect is clearly demonstrated by the 
fact that over forty instances of dismissals in the last two years 
because of criminal records were reported by licensees in response 
to the questionnaire. 

Those convicted of crime are not the only unsuitable employees 
fora guard or detective agency. The questionnaires uncovered over 
twenty-five instances of dismissals for other reasons connected 
with bad character. These dismissals, when reasons were given, 
were said to involve excessive use of alcohol, failure to observe 
the rules of the employers respecting conduct and failure to carry 
put an assignment. The public at large has an important interest 
in preventing the continued employment of such persons in a 
quasi-police function. Yet in 1956, the Attorney General ruled 
that the Secretary does not have authority to prohibit employment 
of an individual by a licensee because of lack of good character 
and integrity. 1956, Op. Atty. Gen. 219, May 29, 1956. The 
ruling was prompted by an inquiry from the Secretary asking 
whether he could prohibit the employment by a licensee of an 
individual whose own application for a license had been denied 
upon findings that ‘‘he was not a person of good character and 
integrity. ’’ 

The importance of the ruling is heightened if we consider a 
fact revealed by the questionnaire. There were about 150 instances 
of investigative agencies employing a temporary operative during 
the past year. A temporary operative may, in fact, be a kind of 
free lance ‘‘private eye’’ working first for one licensee and then 
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another. He may, actually, operate as an independent contractor 
yet he is immune from the ‘‘good character’’ test applicable to 
licensees. 

An outstanding example of this has come to the attention of 
this committee, an individual whom we shall refer to as X. He has 
been active in the private detective field for the last ten years 
and for two years he held a license as a partner in a private detee. 
tive agency. He then withdrew from the firm, though continuing 
to work for it and other licensees. Indeed, Department of State 
records show that he had worked as an ‘‘operator’’ for no les 
than nineteen licensed private detectives. 

Since giving up his license, X has been involved in the following 
incidents, none of which is reported in the Division of Licenses 
file on him and his associates, produced pursuant to this Com. 
mittee’s subpoena: 


In 1954, working for the agency in which he had been a 
partner, X was indicted in an upstate city on three counts 
of assault second degree, burglary third degree and kidnapping. 
He was aquitted after a ten-day trial. This was a case appar- 
ently involving direct action about the custody of the child 
of a divorced couple. 

In 1955, X was indicted in New York County on charges 
of impersonating an officer and deceiving witnesses. He was 
acquitted after trial in Special Sessions. This involved an 
attempt to influence the testimony of witnesses who had been 
before the grand jury and his use of a badge gotten up by 
his former agency, resembling a police badge. (This acquit- 
tal so angered the prosecutor that he dictated a hot memoran- 
dum declaring that ‘‘there are two categories of private 
detectives, licensed and unlicensed,’’ objecting to their uses of 
badges and pistols, and urging that all in the business be 
licensed. ) 

In 1956, a Deputy Attorney General of the State of Alabama 
visited New York and made inquires about X, who had 
obtained a deputy sheriff’s card and pistol permit in that 
state, which had been voided when misrepresentation was 
discovered. 

In 1957, Operator X turned up in a court in Europe where 
he gave scurrilous testimony against a woman in a divorce 
ease, detailing surveillance supposed to have been carried out 
while he was licensed, although he said he had destroyed all 
records of the details he talked about. Called before the 
police on a perjury charge, he promptly flew back to New York. 
Later, the Court denied the divorce, finding him unworthy of 
belief. 


Not having been convicted of a felony or of certain specified 
misdemeanors, Operator X is quite eligible to work for licensed 
private detectives. Under the Attorney General’s ruling, above 
cited, the Division of Licenses has no official concern with the 
incidents mentioned. Yet it seems only common sense that investi- 
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gation of these incidents would establish facts and cireumstances 
throwing severe doubt on the suitability of X to be employed in 
activities under license supervision of the State. 

Among thousands of employees, this man X represents a small 
minority. But it seems only reasonable that the Secretary of 
State should have not only the power but the duty to investigate 
individuals whose conduct is questioned and to take appropriate 
regulatory action. 

The Department of State has proposed the licensing of all 
employees. This proposal has brought forth strong protest, and it 
appears to us that it would produce a burden of detail so vast that 
it would defeat its own end. The study of this Committee has 
led to the suggestion that control can be improved more con- 
yeniently and inexpensively by a registration system for employees. 

Basically, a registration plan would identify those employed 
and would provide the mechanics for excluding an individual 
from employment should his performance on the job involve serious 
proved misbehavior. It would be simpler than a licensing scheme 
because no inquiry into character would precede registration, 
although the present fingerprint check would be continued. 

The following section suggests how a registration plan could 
operate, in comparison with a licensing system. 


IV. REGISTRATION PLAN FOR EMPLOYEES 


Registration 


Every employee would be required to supply his first licensee- 
employer, on forms provided by the Secretary of State, with the 
following information: his name (including aliases), age and 
residence address for the preceding two years; that the applicant 
is a citizen of the United States or has declared his intention to 
become a citizen; the business or occupation engaged in for the 
preceding three years, including the place or places where such 
business or occupation was engaged in, and the name or names of 
employers, if any; any arrests or convictions other than traffic 
infractions; and any further information relevant to the good 
character of the aplicant which the Secretary may by rule require. 
The employee would accompany this statement, called an appli- 
cation for registration, with five copies of his fingerprints and a 
fee of $2.2 Unless the application admitted conviction of a felony 
or any of the disqualifying misdemeanors, the employer would 
forward the application, fingerprints and fee to the Secretary of 
State and the employee would then be permitted to commence 
work immediately. If the employee’s application admitted con- 


*Some licensees are much opposed to the fee. “If we must pay a fee for 
every regular and contingent shopper employed, we would be paying a fee for 
individuals who might be with us for a day or two, or a week or a month, 
thus making the cost to us not only unnecessary but prohibitive.” (Letter 
to Committee staff.) However, it seems only fair that those who raise costs 
thould pay them, 
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viction of a felony or any of the disqualifying misdemeanors the 
employer would inform the employee of his ineligibility for regis 
tration and return his fee and papers to him. . 

Upon receipt of the employee’s application, fingerprints and 
fee, the Secretary would proceed to a speedy check of the regis. 
trant’s fingerprints. The check would not be confined, ag it 
presently is, to the Division of Criminal Identification. Arrests 
and convictions in other states would thereby escape detection, 
The Waterfront Commission sends copies of the fingerprints of 
waterfront employees, many of whom are employees of guard 
agencies, not only to the Division of Criminal Identification, but 
to the F. B. I., the New York City Police and, if the applicant 
comes from another state, the law enforcement authority in that 
state as well. The Waterfront Commission also asks these various 
agencies to notify it of any arrests made subsequent to the initial 
check. An official of the Commission estimated that it actually 
learns about approximately 75% of arrests made subsequent to 
the initial check in this way. Consequently, the General Business 
Law should require five copies of fingerprints, one for the Seere. 
tary’s files and one for each of the other law enforcement agencies, 
instead of the presently required two copies; and the Secretary 
should be authorized to solicit the cooperation of those other 
agencies in reporting subsequent arrests. 

If any of the agencies informs the Secretary that the applicant 
has been convicted of a felony or one of the disqualifying mis- 
demeanors, the Secretary would immediately instruct his employer 
to dismiss him. If any of the agencies reports that the appli- 
cant has ever been arrested for a felony or one of the disqualifying 
misdemeanors, the Secretary would be required to conduet an 
inquiry into the circumstances and any evidence of misconduct 
by the employee. At present the Secretary is impotent to pre- 
elude employment other than for a conviction. But the faet 
that a prosecutor thought his case insufficient for victory in a 
eriminal trial or that a jury found that the prosecution had failed 
to prove its case beyond a reasonable doubt should not prevent the 
Seeretary from making an independent inquiry into his fitness 
to work for a licensee. Arrest for other causes might, of course, 
eall for an inquiry by the Secretary into the character of the 
applicant. 

If inquiry by the Secretary revealed no ground for the refusal 
of registration, the Secretary would issue to the applicant a regis- 
tration card, bearing a number identical to that affixed to the 
registrant’s file in the Secretary’s office and stating that the 
registrant ‘‘is eligible for employment by a person or firm licensed 
under Article 7 of the General Business Law.’’ Such a statement, 
unlike a statement that the registrant is eligible to work as a 
guard or private investigator, obviates any danger that the card 
holder would misrepresent himself as a licensee or representative 
of some official body. No one is apt to be put in fear by a card 
stating only that the bearer is eligible for employment by a persoi 
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or firm licensed under Article 7 of the General Business Law.‘ 
In the event the employee’s registration is revoked, refusal to 
surrender his registration card would constitute a misdemeanor 
In addition, the card would be stamped with an expiration date 
two years subsequent to the date of issue. All employees would 
be required to renew their registration every two years by filing 
a new application for registration and paying an additional fee 
of $2. A registered employee who changed jobs would not be 
required to supply his new employer with an employee statement 
as the statute presently requires. All that would be necessary 
would be notification of the Department of State by the licensee of 
the name and registration number of the new employee. 


Disciplinary Proceedings 


The Secretary’s power over employees would not, of course, ter- 
minate with the decision to permit registration. The Secretary 
must be empowered to initiate disciplinary proceedings against a 
registrant whenever information is brought to his attention that 
the registrant has been seriously incompetent, has committed one 
of the ‘offenses proscribed by Article 7 or has given other evidence 
of poor moral character. Such information may come from the 
complaint of an offended citizen. Another possible source of 
information, hitherto unused, is the registrant’s employer. Re 
sponses to Our questionnaire revealed that employees are some- 
times discharged for misconduct. At present, if one licensee 
discharges an employee for misconduct, and that employee seeks 
employment with another licensee without disclosing the fact of 
his earlier employment, the later emplover has no way of learning 
of the earlier discharge. Even if he is informed that the prospec- 
tive employee once worked for another licensee, he may neglect to 
check that reference. To remedy this situation, all licensees would 
be placed under a duty to notify the Secretary of State of all 
discharges for misconduct, accompanying such notification with 
a brief statement of facts. Failure to do so would subject the 
licensee to disciplinary action. 

Whatever the source of information, if the facts brought to the 
Seeretary’s attention cast serious doubt upon the registrant’s 
good character, the Secretary would notify the registrant that 
such information has been received and that the registrant is 
entitled to rebut that information at a formal hearing. In addi- 
tion, the Secretary would decide whether the offense charged is 
serious enough to warrant revocation of or refusal to renew regis- 
tration or whether the only penalty will be suspension. Accord- 
ingly, he would also notify the registrant that unless he requests 
a hearing within twenty days, the penalty decided upon will be 
imposed. If revocation or refusal to renew is the penalty decided 
upon, the registrant would also be notified that he will not sub- 


‘Privately issued employee identification cards should, of course, be subject 
to the approval of the Secretary. This matter is discussed later in this report. 
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sequently be permitted to register again. If no hearing jg 
requested by the registrant, the penalty decided upon would be 
imposed. If a hearing is requested, it would be held as goon as 
possible and the Secretary might decide that there is no ground for 
disciplinary action, that suspension is appropriate (even though 
revocation would have been imposed had no hearing been held), or 
that the employee’s registration should be revoked or refused 
renewal. 

The Secretary’s power to decree the suspension of an employee’s 
registration would not be limited to use as a lesser punishment 
than revocation or refusal to renew registration. It would also 
be available as an interlocutory measure, pending a hearing on 
charges. However, interlocutory suspension should not be invoked 
as matter of course nor in the absence of compelling reasons and 
should never be used unless the ultimate penalty contemplated 
is revocation or refusal to renew registration. Furthermore, to 
prevent injustice to an employee from prolonged suspension while 
a hearing is delayed, the statute should provide that regis. 
tration may not be suspended for more than twenty-one days 
without a hearing unless the failure to hold a hearing within that 
time is due to the registrant’s own request. <A registered employee 
would not be permitted to withdraw his registration without the 
permission of the Secretary, in order that jurisdiction not be lost, 


Records 


The increase in the Secretary’s power over employees and the 
additional information about employees available to him obviously 
necessitates the keeping of full records on all registrants. The 
core of that record would be the employee’s application for regis. 
tration, his fingerprints and registration number. In addition, 
as the preceding discussion suggests, that record would also contain 
a list of all licensees for whom the registrant has worked; arrests 
or convictions of the registrant, if any; reports of discharge for 
bad character, if any; any other complaints about the registrant’s 
activities as an investigator or guard; any hearings or other 
inquiries into the registrant’s competence or character made by the 
Secretary ; and any disciplinary action taken. Consequently, upon 
receipt of an employee’s application for registration, it would be 
the duty of the Secretary, in addition to making a fingerprint 
check with law enforcement agencies, to check his own records to 
see whether the applicant has ever been registered before. If he 
has, and if the applicant’s previous record shows that the appli- 
cant’s registration was revoked or that he was denied renewal of 
registration, the Secretary would refuse registration. If anything 
in the applicant’s previous record should cast serious doubt upon 
the registrant’s good character or competence, the Secretary might, 
after a fair hearing, refuse to register the applicant because of 
poor character or serious incompetence. 
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Renewals 


The same checking procedure followed when an employee first 
applies for registration should be followed when he applies for a 
renewal of his registration. That is to say, his record in the Seere- 
tary ’S office should be examined, his fingerprints taken and the law 
enforcement agencies to which his fingerprints were sent upon 
registration should be queried again. The reason for requiring 
a recheck of the registrant’s prints in the already noted experi- 
ence of the Waterfront Commission that one can probably expect 
mly about 75% reliability on notification of arrests and convic- 
tis made subsequent to the initial check. A responsible official 
of the Department of State believes that the Division of Criminal 
Identification of the New York Department of Correction reports 
100% of subsequent arrests, but the Department has no experience 
with the other law enforcement agencies which ought to be checked 
in the future. Therefore, the estimate supplied by the Water- 
front Commission is relied upon. The Secretary’s file on a regis- 
trant and the employee’s fingerprints should also be checked when 
he obtains new employment. 

The judgment about the need for greater control over employees 
is supported by both the Department of State and the Bureau of 
Private Investigators and Adjusters of California, the state with 
problems most closely approximating our own. The Bureau 
regards its lack of control over employees as the principal defect 
in the California legislation. In fact, their situation is worse than 
ours, since their statute fails to provide for even so much as 
fingerprinting of employees. The California Bureau, which feels 
its role does not include the actual proposing of remedial legis- 
lation, is currently seeking to interest the California trade associa- 
tin of private investigators in promoting registration legislation 
similar to this. The Department of State has proposed specific 
legislation designed to deal with the problems arising from the 
Seeretary’s lack of information about and control over employees. 


The Proposal for Licensing of Employees 


The New York Department of State has proposed that every 
employee of a licensed private investigator or guard agency must 
himself be licensed before being employed. In order to acquire 
such a license, the prospective employee would be required to file 
an application with the Department, setting forth his name, domi- 
tile, and such facts as the Department might require to show the 
background, good character, competency and integrity of the appli- 
cant. The application would be accompanied by the applicant’s 
photograph and fingerprints, the latter to be checked by the Depart- 
ment of State with the Division of Criminal Identification of the 
Department of Correction to insure that the applicant has never 
been convicted of a felony or certain specified misdemeanors. The 
Department of State would then make such further inquiry as it 
deemed proper to satisfy itself of the good character, competency 
and integrity of the applicant. If the applicant passed muster, 
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he would then be issued a license and be permitted to seek em 


; ; Ploy. 
ment with a licensed private investigator or guard agency. 


In an earlier report this Committee noted its awareness of the | 


problems which the State Department proposal is offered to meet 
It noted, too, the impression that further study of those probleng 


would reveal that the Department’s proposal goes too far. Tha 
} 


impression has been confirmed. 

The Department of State estimates that there are 5,000 persons 
employed by licensees in the State of New York, and it asks ay 
additional appropriation for their licensing of $7,500. In fag 
responses to the questionnaire reported a total of 5,748 full-time 
guard jobs and 2,028 steady investigative jobs. In addition, ther 
were between 150 and 200 instances of temporary employment 
within the past year. When it is remembered that approximately 
20% of licensees failed to respond to the questionnaire and that 
our figures do not include secretaries and other employees, a cop. 
servative estimate of the total of persons employed by licensees 
would exceed 9,000. Therefore, assuming a correlation between 
the number of employees and the funds requested, the Depart. 
ment’s request would have to be adjusted upwards to $13,500, 

Even then, of course, one cannot assume that the Department 
believes that it can check the honesty and integrity of people at 
a cost of $1.50 per head. In fact, the Department apparently 
anticipates that the cost of the employee licensing program will 
be borne by the employees themselves, since each applicant for 
an employee license will be required to pay a fee of $10 fora 
license good for two years. The Pinkerton Agency, on the other 
hand, estimates that it spends an average of $30 on each investi- 
gation of a prospective employee. If the licensing procedure is 
even to begin to serve the purpose of weeding out undesirables at 
the threshold, the Pinkerton figure seems minimal. Consequently, 
the initial licensing cost would be approximately $270,000 (9,000 
employees at $30 per), of which only $90,000 would be covered by 
the fees paid by the employees under the Secretary’s program. 
And that would be only the beginning. The Pinkerton Agency 
has informed us that during the week ending December 15, 1956, 
it had 154 applicants for guard positions. If each of those appli- 
cants were processed by the State at a cost of $30 each, the total 
cost would be almost $5,000, of which the State would have to 
absorb over $3,000 (the difference between the total cost and the 
fees paid). In other words, it would cost the State of New York 
over $3,000 to handle merely Pinkerton’s applicants for one week. 
Since Pinkerton eventually hired only six out of those 154, the 
cost would be completely out of proportion to the benefits obtained. 
Furthermore, 148 of the men involved will have spent $10 which 
they can probably ill afford, without receiving the job for which 
they were applying and without any assurance that any job in 
the industry will ever be available to them. 

The Department of State’s proposal is thus expensive both for 
the State and for the individuals involved. Nor do the facts thus 
far set forth tell the whole story of the cost. Answers to the 
questionnaires suggest a turnover of from 25 to 40% in guard and 
60 
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investigative personnel. This gives some inkling of the unwieldy 
nancial burden the State would be assuming if it undertook to 
check thoroughly on all individuals interested in employment with 
rivate investigator and guard firms. 

In addition to the cost, the Secretary’s program seems inadvis- 
able because of the serious personnel difficulties it would create 
for licensees. For example, one national agency employs about 
9500 guards and investigators and has an annual employee turn- 
over of 30 to 40%—meaning that it hires perhaps 900 persons a 
year. It argues that under present employment conditions a long 
period of waiting for character inquiry and licensing would cause 
most of its prospective employees—probably the most desirable— 
to obtain work elsewhere. In particular, they could obtain work 
as directly employed company guards, without going through any 
such elaborate preliminaries. This argument is supported by an 
estimate, made by a responsible official of the Department of State, 
that it would take 60 days to carry out the procedure contem- 
plated by the Department progra:. 

This prospective delay is also protested by two large agencies 
which are now under license, though their functions are quite 
diferent from the agency cited above. Their specialty is making 
routine, cursory check-ups, usually by telephone, for insurance 
companies. In a typical case, the investigator simply verifies 
statements made by the applicant for a policy; the billing for this 
service may be $4 or less. It is a large-volume business at low unit 
est. These ‘‘investigators’’ are recruited from the ranks of 
ederieal workers. Under the present statute they are fingerprinted 
for subsequent checking, but their employers have a working agree- 
ment with the Department of State that stenographers and filing 
derks need not go through this procedure. These agencies assert 
that the Department of State proposal for individual licensing 
would wreck their business, that they would not be able to hire. 
Their claim seems soundly based. 

The registration proposal differs from that of the Department 
of State in that it would permit any employee (except one whose 
application for registration stated that he had been convicted of 
a felony or disqualifying misdemeanor) to go to work immedi- 
ately upon filling out an application for registration, the check 
into his record. to be made subsequently, as is done under the 
present statute. This would obviate the personnel difficulties just 
noted. Futhermore, under the Secretary’s program, a prospec- 
tive employer would probably have to insist that a job applicant 
be licensed before considering him for a job; otherwise, if accepted, 
the applicant might not be ready to go to work when his employer 
needed him. Under the registration program, a prospective 
employer would be under no compulsion to consider only registered 
individuals. Secure in the knowledge that an acceptable job pros- 
pect would be free to begin work immediately, he could permit 
registration to wait until he decided to accept the individual 
involved. The State would thus be saved the burden of processing 
the large number of job applicants in this field who never actually 
do gain employment in it. 
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The elements of risk that the registration program contains | Coveras 
have not been ignored. Permitting an employee to go to work 
before his fingerprints are even checked is not, however, as danger. Nor § 
ous as it might seem at first blush. At present, we have been ments | 
informed by a responsible official of the Department of State, the present 
fingerprint check with the Division of Criminal Identification | “™ = 
normally takes thirty days. This in itself is a substantial improve. guards 
ment over the sixty days the job formerly required. Still furthe, | {ng®FP 
improvement is possible. The reason for the long delay is that the | "ed" 
Division of Criminal Identification assigns the task of checking the | s0P® : 
fingerprints of investigators and guards a rather low priority, help ™ 
The work gets done only when the more pressing needs of immed. | be 
ate law enforcement are satisfied. This could easily be remedied by which 
increasing the Division’s appropriation so that a man could be { activit 
assigned primarily to the job of checking employee fingerprints for rently 
the Department of State. The lag could thus be cut to a matter of | this, 8 
a few days at a relatively low cost. This additional expense jy | the lic 
clearly preferable to hamstringing the personnel recruitment of worke 
firms performing an important business service. comp! 

Speeding up the fingerprint check will not only insure that \ ter 
those who have been convicted of crime will be quickly separated | the li 
from the industry. It will also make it extremely unlikely that Depa 
such individuals will attempt to register. An applicant who knows | PUrPS 
that his false statement in his application that he has never been {| 2 ™ 
convicted of a crime will be quickly detected will probably not who | 
seek employment in this field. chara 

We have not lightly rejected the Secretary of State’s proposal prese 
that a full check into the character and background of employees | the s 
be made before letting them go to work. But such checks will ; ™V 
result in very few individuals being barred from employment. The | _ 
detection of a few bad risks is hardly worth the enormous cost such Disq 
a procedure would entail. The registration plan limits the check | Tt 
into an employee’s background before employment in this industry | 


—EE 


: ns ‘ area 
to arrests and convictions. Beyond that it proceeds on the assump- othe 
tion that while it is, for practical purposes, impossible to exclude a di 
all or even most undesirables from employment in this industry at inal 


anything like a reasonable cost, it is impossible at very little p00! 
expense to detect undesirables after they have begun their careers | Qo) 
as guards or investigators. whe 
It is not suggested that all employees are thoroughly checked by had 
their employers before being hired. Responses to the question. | 
naire indicate that in some instances there is no check at all; in 





others, it is rather superficial. Furthermore, the sporadic, short- | Wa 
term and poorly paid nature of much of the work in the investi- | th 
gation and guard business undoubtedly makes some employers exis 
settle for poorer quality personnel than they would prefer. Then, | and 
too, these aspects of much of the work tend to weaken the controls | ear 
that ordinarily inhere in the employer-employee relationship. It | see 
remains true, though, that the interest of licensees in avoiding si01 
undesirable employees is an important factor to be counted when | Ne 
the need for more stringent regulation of employees is under con- the 





sideration. 
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Coverage of Employee Registration 


Nor should the Secretary’s power to waive the statutory require- 
ments be limited to the case of the undercover man. The statute 
presently applies to all persons employed in the licensed business 
“in any capacity whatsoever.’’ Thus, not only investigators and 
guards, but stenographers, office boys and the like must also be 
fngerprinted, and, under the suggested amendments, would be 
required to register with the Department of State. The broad 
scope of the statute may be justified on the basis that even clerical 
help may have access to confidential information that should not 
be exposed to a dishonest person. However, there are businesses 
which are licensed only because a very small part of their total 
activity falls under the licensing statute. These businesses ecur- 
rently must, in theory, fingerprint all of their employees. To avoid 
this, Some companies have formed a separate business unit to hold 
the license. Others, such as one licensee who employs 200 clerical 
workers unconnected with investigative work in New York, have 
complied with the employee-control provisions. Still others have 
entered into agreements with the Department of State permitting 
the licensee to violate the mandate of the law. This action of the 
Department is reasonable: controls not serving a legitimate public 
purpose should be lifted; only those employees actually engaged 
in investigative or guard work, those who supervise and those 
who have access to confidential information should be subjected to 
character inquiry. Nevertheless, the Department’s agreements 
presently have no basis in the statute. We would, therefore, amend 
the statute to empower the Secretary of State to waive the statu- 
tory requirements. 


Disqualifying Misdemeanors 


The Secretary should be entrusted with discretion in another 
area as well. He should be permitted to prescribe by rule offenses 
other than those presently listed in section 81(1) which will result 
in denial, revocation or suspension. This would include any crim- 
inal conduct which the Secretary regarded as highly probative of 
poor character, but would not be limited to that. In addition, the 
Secretary might condemn any investigative or guard practices, 
whether or not criminal, which he regarded as highly probative of 
bad character. 


Waterfront Employees 


Finally, the statute should be amended to end a presently 
existing overlap between the supervision of the Secretary of State 
and the supervision of the Waterfront Commission, adverted to 
earlier. Under Article X of the Waterfront Commission Act and 
section 5.1 of the Regulations issued by the Waterfront Commis- 
sion, ‘‘no person shall act as a port watchman within the Port of 
New York District without first having obtained a license from 
the Commission, and no person shall employ a port watchman 
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who is not so licensed.’’ An applicant for a license must {ill ont gat 
a detailed application and be fingerprinted. As noted aboye, the | in 

fingerprints are checked with the New York State Division of is V 
Criminal Identification, the New York City Police, the F, B. L. | 

and, if the applicant is from another state, the law enforcement me 


authorities of that state. The applicant is also checked in the Com. functio) 
mission’s own employee files, which contain data on all People , renewal 
employed on the waterfront since 1953. A license will be denied periodi 
‘*Unless the Commission shall be satisfied that the applicant DOs. Little 
sesses good character and integrity.’’ (Article X, section 3 of the | By 
Waterfront Commission Act.) Like Article 7 of the General Bug. | Prmcl 
ness Law, Article X of the Waterfront Commission Act denie | %' 
employment to anyone convicted of a felony or one of a list of mis. 


demeanors. The Commission has discretion to waive this bar if } M 
the conviction antedated the application for a license by more e 
than five years and the Commission is persuaded of the applicant’ | 12 
present good character and integrity. We are informed that | Ne 
this power is rarely used. 

It is apparent from the foregoing summary of the Waterfront D 
Commission Act, regulations and practice that the Commission and 
Secretary are duplicating each other’s functions as to watchmen | th 
employed on the waterfront. Counsel to the Port Watchmen’ of 
Union has said that agencies supplying port watchmen comply with 9 


the employee provisions of Article 7 of the General Business Law 
even though the watchman has a license from the Waterfront 


Commission. Some saving in administrative expense and ineon- u 
venience to employer and employee could be achieved if this dupli- 0 
cation were eliminated. We would, therefore, amend the statute I 
to exclude from its scope guards licensed by the Waterfront Con- a 
mission and working only on the waterfront. A guard who worked F 
both on and off the waterfront would, of course, still be required . 
to register with the Secretary even though licensed by the Water. | t 
front Commission. 
The Department of State should further capitalize on the : 
efforts of the Waterfront Commission by requiring the Commission } | 
to notify the Secretary of State of any watchman who has been 
denied a license for misconduct or had his license revoked for : 


misconduct. The Secretary would then have the power to deny | 
or revoke the registration of such an individual. 


V. THE IMPROVEMENT OF ADMINISTRATIVE PRACTICE 


A second set of problems which demand resolution are created 
by certain administrative practices within the Division of Licenses 
significantly weakening control over licensees, although the statute 
contemplates an active, affirmative, role by the Secretary. Section 
73 of the General Business Law provides: 


‘“The Secretary of State shall have power to enforce the pro- 
visions of this Article and upon complaint of any person, or 
on his own initiation, to investigate thereof or to investi- 
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gate . . . business practices and business methods .. . if 
in the opinion of the Secretary of State, such investigation 
is warranted’’. (Italics supplied. ) 


The Division of Licenses generally exercises its supervisory 
function over licensees on the basis of complaints only. The 
renewal of a license is automatically granted without so much as 
periodic checking into the conduct of enterprises being re-licensed. 
Little attempt is made to anticipate trouble. 

By an interesting chance, three questionable administrative 
practices are illustrated in a singe letter, dated, June 23, 1955, 
gent toa complainant by the Director of the Division of Licenses: 


June 23. 1955 
Mr. LEON NAVARA, 
e/o Myron A. ELLs, Esq., 
1270 Sixth Ave. 
New York 20, N. Y. 


DEAR Mr. NAVARA: 


Careful consideration was given to your complaint against 
the Concord Detective Bureau, Inc., and to the testimony 
offered at the hearing upon your complaint conducted on April 
29, 1955. 


The testimony established that officials of the Concord Detec- 
tive Bureau, Inc., conducted a matrimonial investigation and 
on February 19, 1955, participated in a ‘‘divoree raid’’ at the 
Hotel Victoria. There is overwhelming evidence that in execut- 
ing the divorce raid upon the occupants of room 1003, the 
principals of the detective agency were guilty of unlawful 
conduct in invading the privacy of the persons in that, room 
through an attempted ruse, threat and a general disturbance. 
Had complaints been made against the detective agency by the 
occupants of this room, disciplinary action would have been 
taken by this department. 

However, insofar as your complaint is concerned, | must 
find that you did not establish your complaint beyond a reason- 
able doubt. The policy of this department in disciplinary pro- 
ceedings against its licensees is that the quilt or misconduct 
of a licensee must be established beyond a reasonable doubt. 
There is no doubt that you might have been disturbed by a 
commotion which took place in a room immediately adjacent 
to yours and for that matter, there is no doubt that other ten- 
ants were likewise disturbed by the commotion. Your eom- 
plaint, however, is based on an allegation that forcible entry 
was attempted into your room, as a result of which you sus- 
tained injury to your head. Notwithstanding the fact that a 
Mr. Menishaw was present in your room at the time of this 
occurrence, he was not called by you to substantiate your 
charges. No medical evidence was offered by you to support 
your claim of injury. 


6 dD 
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Contradicting your sole unsupported testimony, the two 
principals of the agency denied any attempted intrusion into 
your room. They of course conceded a conversation with you 
in which they explained the cause of the commction since your 
room was immediately adjacent to the room where the divoree 
raid was conducted. This conflict of testimony presents to me 
an evenly balanced question of fact not without a reasonable 
doubt in favor of the detective agency. 

For all of the foregoing, your complaint must be and the 
same is hereby dismissed. 

It may be of interest to you that on April 19, 1955, the 
Concord Detective Bureau, Inc., surrendered its private detee. 
tive license and has gone out of business. Notwithstanding the 
fact that they were no longer licensed, they nevertheless sub. 
mitted themselves to the jurisdiction of the department for the 
purpose of the hearing which was conducted on April 29, 1955, 

At this time, this department no longer has any jurisdiction 
in this case. However, should the principals seek to be licensed 
at some future time, their misconduct in conducting a divorce 
raid against the occupants of room 1003 will be taken jnto 
consideration. 

Very truly yours, 

A. S. WECHSLER, 

Director of Licenses 
(Italics supplied.) 


Each instance of italics in the letter refers to one kind of adminis. 
trative weakening of regulation. 


Source of the Complaint 


First, it is clearly an error for disciplinary proceedings to depend 
upon the source of complaints. The licensee, of course, is entitled 
to notice of the charges against him but he is not entitled to pro- 
tection against a penalty merely because the wrong person brought 
the outrage to the attention of the authorities. The proof of facts 
at a hearing as well as a statement of charges in advance can give 
notice. The licensee’s interest is adequately protected if ample 
provision is made for an adjournment to develop any reply which 
may be made to the evidence brought out at the hearing. If deroga- 
tory information is unchallenged or if the evidence is ‘‘ overwhelm- 
ing’’, action should be taken without the formality of a new 
proceeding. A leading case, Kuhn v. Civil Aeronautics Board, 183 
F. 2d 831, 841 (C. A. D. C. 1950), has described modern thinking 
on the relationship between the formal allegations of a charge and 
a hearing. 


Although petitioner insists that the allegations in the com- 
plaint do not encompass the lookout issue, we do not think it 
necessary to decide that question. The whole thrust of modern 
pleading is toward fulfillment of a notice-giving function and 
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away from the rigid formalism of the common law. It is now 
generally accepted that there may be no subseque nt challenge 
of issues which are actually litigated, if there has been actual 
notice and adequate opportunity to cure surprise A ctuality 
of notice there must be, but the actuality, not the technicality, 
must govern. 


By allowing the ‘‘technicality’’ to govern in the case above the 
Division of Licenses failed to impose a sanction upon a licensee, 
while finding him guilty of the most reprehensible conduct. 


Standards of Proof 


The second underscored sentence tells of an administrative policy 
requiring proof of charges ‘‘beyond a reasonable doubt’’ before 
discipline is imposed. The statute contains no such provision. Pro- 
ceedings far less formal than Court trials are contemplated by the 
section providing for hearings in the cases of denial or revocation 
of licenses. The hearing officer is not bound by common law or 
statutory rules of evidence. Adequate protection of the public 
interest demands revocation or suspension of licenses upon evidence 
which might not be sufficient to support punishment by fine or 
imprisonment. Nothing more than a fair preponderance of the evi- 
dence is necessary for action by supervisory officials. The proper 
test is the same as the standard used in civil actions in a Court. 
The Division’s policy seriously increases the difficulty of insuring 
a strict control over the private detective industry by making it 
unreasonably difficult to secure proof of violations of law. 

We are quite conscious that men’s livelihood is involved here 
and we are not advocting the arbitrary use of power to deprive 
them of it. In advocating more aggressive use of discretionary 
power we are aware that this will be, and should be, held in bounds 
by the Courts. In this connection the recent case of Robert C. 
LaBorde may be illuminating. 

LaBorde is an old-time wiretapper and specialist in electronic 
eavesdropping who has been licensed as a private detective since 
1941. In September, 1955, he applied for a renewal of his license; 
his $200 fee was accepted by the State but the new license was 
not issued. Thereafter he was called upon by the Division of 
Licenses and the Executive Deputy Secretary of State to give 
a detailed account of the nature of his work and equipment; and 
in January, 1956, he was twice questioned at length about his use 
of wiretaps and other listening and recording devices. Almost a 
year later, in December, 1956, LaBorde was called up for a hearing 
on charges which were based entirely on his own testimony; and 
on February 21, 1957, the Director of Licenses denied the appli- 
cation for renewal of license, which had been filed on September 
28,1955. LaBorde appealed to the Courts, and on June 25, 1957, 
the Appellate Division rejected the Director’s contention that 
LaBorde’s invasions of privacy were ‘‘repulsive, unethical and 
immoral’’ if not illegal and ordered the renewal of his license. 
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(During all this period LaBorde had continued operating with. 
out license as a private detective, with the Department’s knowledg 
although obviously without coverage by any effective bond. See the 
discussion of bond lapses and delayed renewals, elsewhere jin this 
report. ) 

LaBorde and his activities were well known to this Committee 
We questioned him in private hearing at about the time the Depart. 
ment first held up his renewal. His known and admitted eaves. 
dropping practices were within the law as it then existed. These 
practices served as a model by which we drafted and _ sponsored 
legislation defining such practices as criminal. Our new law against 
eavesdropping was finally enacted in 1957, and took effect a week 
after LaBorde’s license was restored. We need not go over the 
issues in this case. 

In comparison with the Concord Detective Bureau incident, hoy. 
ever, the bare facts of the LaBorde case speak for themselves, They 
emphasize an assumption which must go with any discussion of ap 
enlargement of the Department of State’s disciplinary powers: 
that such powers can be exercised properly only with vigorous, fair 
and definitive investigation, together with incisive action. No reyi- 
sion of law can be considered separately from its administration, 


Surrender of Licenses 


In the letter above it is said that the offending licensee surren- 
dered its private detective license on April 19, 1955, two months 
after the raid in question. The Director of the Division of Licenses 
held the opinion that the surrender terminated the power to go 
forward with disciplinary proceedings. The disadvantage of such 
a rule to effective regulation is quite clear. A licensee who fails to 
conduct his business properly may, when he is apprehended, turn 
in his license. No official record of the misconduct is established. 
He can, in another state, truthfully say that there is no adverse, 
disciplinary determination outstanding. It is even conceivable that 
he could be licensed again in New York when the trail of evidence 
against him grows cold. 

It is probable that the Director is mistaken about the effect of 
voluntary license surrender. On July 18, 1956 the Attorney General 
ruled that the Department of State was not divested of authority 
to continue its proceedings against a real estate broker by the 
voluntary surrender of a license. 1956 Op. Atty. Gen. 221, July 
18, 1956. On this issue there is not significant difference between 
the legislation affecting real estate brokers and that affecting private 
detectives. The opinion is based on the broad ground that effective 
regulation requires the power to go ahead in the face of license 
surrender. 

There is a real distinction between a license surrender and 
a departmental revocation. The Department of State possesses 
no express statutory power to cancel or revoke upon a mere 
surrender of a license. Llowever, it has clearly defined power to 
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take action against and to punish a licensee charged with mis- 
conduct or incompetence. That power can not be frustrated 
by the surrender of the guilty person’s license. (1956 Op. 


The Department of State, despite the 1956 opinion, is in doubt 
about the law and has prepared a clarifying amendment to Article 
7 of the General Business Law which would prohibit the surrender 
of licenses without permission of the Secretary. The Committee 
agrees that any uncertainty on this question should be removed 
and has included an identical proposal in its 1958 legislative pro- 
gram. 


Effect of Pending Criminal Proceedings 


Two other unsound administrative policies of the Division of 
Licenses have to do with the effect of criminal proceedings. If a 
licensee is charged with crime, it is the practice of the Division (1) 
to stay its disciplinary proceedings until the criminal charge is 
acted upon and (2) to be bound by the determination in the crim- 
inal case nO matter whether the judgment is ‘‘guilty’’ or ‘‘not 
guilty’. Of course, a determination of guilt should establish the 
fact for the Department but a verdict ‘‘not guilty’’ is consistent 
with further concern by administrators. The ‘‘not guilty’’ verdict 
may simply be a failure to prove a charge beyond a reasonable 
doubt. As we have seen, regulatory action may be taken on the 
basis of a mere preponderance of evidence. 

The practice of staying administrative inquiry while criminal 
proceedings are pending (a practice which is inconsistent with the 
proposal for summary suspension of licenses discussed in Part VI 
below) should likewise be abandoned. It is interesting to compare 
the usual procedure of the New York Waterfront Commission. In 
carrying out a task of licensing waterfront employees the commis- 
sion desires the information about arrest received from fingerprints 
90 their own investigation may be pursued immediately. It is quite 
true that unfair publicity and administrative harassment may be 
prejudicial in the criminal case. This argues for an administrative 
proceeding conducted with a view to preventing such injustice, not 
for the abandonment of administrative responsibility to the crim- 
inal courts. 


Bonds 


Before receiving a license or obtaining a renewal, an applicant 
must furnish a surety company bond in the sum of $10,000 con- 
ditioned for the faithful and honest conduct of business. The under- 
taking, written by a company approved by the Superintendent of 
Insurance, must meet the requirements of form and sufficiency set 
by the Department of State. The bond is taken in the name of the 
people of the State of New York and any person injured by ‘‘the 
wilful, malicious and wrongful act’’ of the principal or an employee 
may bring an action in his own name to recover damages. 
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The bond costs $100 when issued by most bonding companie 
although a few so-called ‘‘deviation companies’’ write them for 
$75. The fee charged for the bond has remained unchanged for 
many years. 

The bonding company makes a limited investigation into the 
character and business of the licensee. A bond applicant is pre. 
sented with a form which calls for personal references and financial 
information, thus giving the insurer a basis for accepting or declin. 
ing the risk. The companies also require a letter from the applicant 
setting forth the kind of detective work in which he will en 
and ask for a report on the applicant from one of the audit Treport- 
ing services. Most of the underwriters interviewed insist they are 
selective in issuing bonds. Several stated that they would not write 
a bond to a licensee engaged principally in matrimonial work. One 
company reported their refusal of bonds to applicants with pistol 
permits. 

The bonding requirement does offer promise of some additional 
protection to the public particularly in the case of renewals which 
are handled so summarily in the Department of State. If the bond. 
ing companies, to protect their financial stake, decline a bond, a 
license cannot be granted or renewed. However, the protection to 
the public is more shadow than substance. One of the leading brok. 
ers assured our staff that any bond could be placed. Brokers pro. 
duce business for many different kinds of policies and a ‘“‘good 
producer’’ can persuade some company, as an accommodation, to 
take a bond which the carrier might otherwise deny. The brokers’ 
efforts may be spurred by a service fee of $25 or $50 to place 
the risk. 

Recovery on the bond for the misconduct of a licensee is very 
rare. Exact statistics are not available. The Surety Association of 
America which gathers facts in this field, does not break down its 
information on a business-by-business basis but the bonding com- 
panies interviewed had information on only three or four cases in 
the past ten years. Clearly the premiums paid for the bond would 
not provide a very large fund out of which to pay losses. If all 
the approximately 590 licensees (including branch offices) paid 
$100 per bond, only about $35,400 would be available over a two- 
year period. About 40% of the cost of the bond is allocated by the 
companies to pay brokers and other expenses. 

The form of the bond, approved by the Secretary of State, does 
not describe the risks which the underwriter has undertaken. The 
important words are, ‘‘This bond is to cover all claims on account 
of the issuance of the license to the principal for the full term 
thereof.’’ It is the general rule in cases of a bond required by 
statute to read the words of the statute into the bond. Therefore, 
as one New York case has put it, ‘‘The bond is one of indemnity, 
running to any person injured by the wilful, malicious and wrong- 
ful act of the principal for damages suffered.’’ Adams v. United 
States Fidelity and Guarantee Co., 239 App. Div. 525, 268 N. Y. 8. 
155 (1st Dept., 1933), aff’d 264 N. Y. 550, 191 N. EB. 559 (1934); 
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and also, ‘‘Both the extent and limit of liability of a surety on a 
statutory bond is to be determined with view to the purpose and 
fair intendment of the statute under which the bond is given.”’ 
Lamb v. United States Fidelity and Guarantee Co., 162 N. Y. S. 
138, 189 (Sup. Ct. Kings Co., 1916). 

The few court cases give no evidence of a desire to restrict unduly 
the scope of coverage. In Lamb, the Court dismissed the assertion 
that the bond protected only against harm suffered by employees 
or clients of the licensee. Any person aggrieved by a tortious act 
may recover. Further light is shed by Schauder v. Weiss, 274 App. 
Div. 940, 83 N. Y. S. 2d 575 (2nd Dept., 1948), which held that 
a cause of action for libel and slander could be brought against a 
private detective and his surety. The bond is, of course, no public 
liability policy. Bonding company lawyers assert that the bond 
covers only intentional misconduct in the course of carrying out 
the business of the licensee. The bond does not compensate for 
negligently caused harm. The cost of a public liability policy for 
private detective licensees could not be determined. The insurance 
companies have no experience to guide them. It is a fair guess, 
however, that the cost would be high. 

A survey of a list of recent license renewals indicates that many 
licenses are not renewed precisely on time. In one case a renewal 
was made thirteen days after the expiration of the previous license. 
Obviously, a licensee does not close shop during the period between 
expiration and renewal but rather continues to operate without 
oficial sanction. It should be clearly stated that the statutory pro- 
vision permitting renewal within six months only extends the period 
of application for a renewal of license and does not extend the 
period of the license itself. We are aware of no important aim of 
regulation which would be served by insisting that a renewal take 
efect on the very day a prior license expires save for a problem 
which arises in connection with the surety bond. 

A bond protects the public only for the term of the license. Com. 
of Pa. v. Standard Accident Insurance Co., 105 Pa. Super. Ct. 358, 
161 Atl, 895 (1932). Therefore, a bond given on renewal protects 
oly from the date of the renewed license. A wilful misdeed or 
malicious action during the period between expiration and renewal 
would be covered neither by the prior nor by the renewal bond. 
The bond form now in use does not indicate the dates at which 
coverage begins or ends. It is stated by one of the leading bond 
underwriters that the Department of State has opposed placing a 
date on the face of the instrument apparently on the ground that 
the exact date of license issuance cannot be determined when the 
bond is executed by the underwriter. However, if the public is to 
be protected during all periods of actual operation the bond must 
be effective and the license renewed at the expiration date of a 
prior permit. 

The law should be amended to require the filing of a renewal 
application and surety bond at least siz weeks before the expiration 
date of a previous license. Thus would the State have ample time 
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to process the papers before the end of the license term. Sanctions 
can be provided by the introduction of a late filing fee and by mak. 
ing unlicensed activity between expiration and renewal dates a 
ground for disciplinary action. 


Vi. ADDITIONAL AUTHORITY FOR THE ADMINISTRATOR 


The Committee’s study leads to the conclusion that the licensino 
law should give additional power to the licensing authority. he 
additional power to make agreements excluding certain employees 
from the registration plan has already been discussed. 


Rule-Making Power 


In various places, this report points to the advantage of giving 
the Secretary of State or his delegate additional discretionary 
powers. In respect to other problems the study urges the licensing 
authority to use the power which it possesses with greater discrimi. 
nation. Both points call for recognizing rule-making power in the 
Department of State. The Secretary’s delegate should not be limited 
to setting policy by the case method. Licensees are entitled to guid. 
ance in advance of action. 

The Department of State has, in fact, promulgated one rule under 
existing law. Regulation No. 1 of the Department of State of the 
State of New York, December 12, 1955, requires that licensees file 
a copy of each employee’s statement with the Division of Licenses, 
a requirement which goes beyond the present law. Committee inves. 
tigators have been informed that all but a few licensees have been 
complying with the rule. However, were anyone to challenge the 
regulation, a serious legal question would arise. 

No general rule-making power is conferred by Article 7 of the 
General Business Law. Regulation No. 1 is grounded upon seetion 
91 of the Executive Law: 


Subject to and in conformity with the provisions of the Con- 
stitution and laws of the State, the Secretary of State may 
adopt and promulgate such rules which shall regulate and con- 
trol the exercise of the powers of the Department of State and 
the performance of the duties of officers, agents and other 
employees thereof. 


The literal language of section 91 points to the internal affairs of 
the Secretary’s office. The Courts might easily be persuaded that 
the Secretary may govern the internal affairs of his department 
by rule but not advance the goals of the licensee control. In con- 
trast, section 7514 of the Business and Professions Code of Cali- 
fornia gives the Direcfor of Professional and Vocational Standards 
the power to adopt reasonable rules for several objectives including: 
‘carrying out generally the provisions of this chapter’’ and ‘‘fix- 
ing the qualifications of licenses in addition to those prescribed in 
the chapter, necessary to promote and protect the public welfare.’’ 

Furthermore, section 91 of the Executive Law of New York ear- 
ries no sanction. The law ought to be clarified and an effective sane- 


72 





tion ad 
wer | 

regulat 
| sion Or 


Non-R 


som 
| York ] 
the Ste 
a civil 
obtain 
99 of 
upon f 
229(b_ 
“enga 
; such b 
Twe 
it can 
license 
events 
reside 
Jersey 
which 
New | 
alone. 
The 
empo 
proce 
busin 
New 
for t 
Virgi 
(1950 


————— — 


——EE7E 


The 


Se 
or at 
of ec 
repo: 
over 
have 
whos 
info: 
colle 

0: 
an 
natu 
agel 
ther 
ered 


































































ctions 
mak. 
ites a 


TOR 


nsing 
An 


OVers 


iving 
nary 
ising 
rimi- 

1 the 
ited 
ruid- 


nder 
' the 
: file 
Ses, 
Vves- 
been 

the 


the 
tion 


Yon- 
nay 
“On- 
and 
her 


: of 
hat 
ent 
on- 
ali- 
rds 
ng: 
fix- 

in 


? 


. 


ne- 


WIRETAPPING 1109 


jon added. The General Business Law ought to give rule-making 

wer under its own terms and provide that ; a failure to obey law ful 
regulations is a misdemeanor as well as a ground for license suspen- 
sion Or TeVOc ation. 


Non-Resident Service 


Some non-residents and foreign corporations which hold New 
York private detective licenses actually carry on little activity in 
the State. Therefore, should a client or member of the public have 
a civil claim against such a license holder, it may be difficult to 
obtain personal jurisdiction over the licensee in New York. Section 
99 of the Civil Practice Act authorizes the service of summons 
upon foreign corporations doing business in the State while section 
229(b) prov ides for service over non-resident natural persons w ho 
“engage in business in the state, in any action .. . arising out of 
such business.’ 

Two points must be made. ‘‘ Doing business’’ is a term of art. 
Iteannot be assumed that the New York activity of an out-of-state 
licensee would fall in that category. Secondly, some actionable 
events may take place outside the State. For example, a New Jersey 
resident holding a New York license might be given, in his New 
Jersey office, a deposit of money to perform a service in New York 
which in fact is never pe rformed. The existing law would not give 
New York civil jurisdiction over the licensee by force of these facts 
alone. 

The remedy is simple sido The Secretary of State should be 
empowered to require a consent from every licensee to the service of 
process for any cause of action connected with the private detective 
business in so far as the claim has any contact with the State of 
New York or its citizens. There is ample constitutional authority 
for the exercise of such power. See Travelers Health Ass’n v. 
Virginia ex rel. State Corporation Commission, 339 U. 8. 648 
(1950). 


The Collection of Debts 


Section 84 forbids ‘‘the holder of a license to collect or offer 
or attempt to collect or directly or indirectly engage in the business 
of collecting of debts or claims of any kind, excepting that of the 
repossession of property.’’ The provision is grounded in fears of 
overreaching by those who may be mistaken for police and who may 
have an opportunity to use force. We have learned that licensees 
whose business is principally in the credit reporting field have 
informal agreements with the Division of Licenses which permit 
collection work to be done in spite of the plain words of the statute. 

One cannot fail to see that such an exception is grounded in 
an understanding of the facts of business life. Collection is a 
natural aspect of the credit reporting enterprise. The reporting 
agencies have a great interest in maintaining a high reputation, 
therefore, debtors have a protection against overreaching. Finally, 
credit reporting agencies, our survey has indicated, do not hire 
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credit investigators who carry badges or guns. Most of the Collec. 
tion work is, in fact, conducted by mail. 

We ought, on the other hand, to put our trust in open dealing 
If exceptions are made to the law, the exceptions must be stated in 
the statute, in an administrative rule or in an agreement expressly 
made pursuant to statutory authority. In this case, the statute itself 
should be amended to permit the collection of debts by licensees who 
are principally engaged in the business of credit reporting. If other 
enterprises which hold a license can bring forth sound reasons for 
an exception to the prohibition, their claim should be supported, 


lemporary Suspension 


The Secretary of State should be authorized to suspend a license 
pending a hearing of charges made against a licensee. Such power 
would greatly strengthen the hand of regulation. Under the present 
law at least fifteen days’ notice of hearing must be given a licensee 
before the hearing at which an opportunity is given to answer 
charges made. During this period, in order to give a licensee an ade. 
quate time to prepare his case, which may be much longer than fifteen 
days, the investigator is free to continue his operations which may 
include the very conduct under investigation. In some eases, pro- 
tection of the public demands summary action at the discretion of 
the supervisory agency. The proposal would authorize temporary 
suspension of a license and at the same time preserve the oppor- 
tunity for a full hearing before the more drastic sanctions permitted 
by a final judgment are imposed. In principle the proposal would 
give authority similar to the power of issuing a temporary injune- 
tion. 

The Secretary of State has made a proposal similar to that in the 
preceding paragraph but his departmental proposal falls short. 
The bill should contain protection for the licensee as well. It is pos- 
sible that an administrator, having issued a summary suspension 
order, would visit great hardship upon a private detective by failing 
to order a full hearing promptly. The period of summary suspension 
should be limited to fifteen days. Furthermore, such a suspension 
should be invoked only for good reasons. Before taking action the 
Department of State should be required to file charges, state a 
prima facie case that would warrant the taking of disciplinary 
action and given the reasons why summary action ought to be taken 
in the public interest. 


VII. COVERAGE OF THE ACT 


The coverage of the statute raises a good many problems. There 
is need for more study here. The press of the other problems con- 
sidered in the preparation of this report pushed this question to 
the bottom of the priority list. In consequence, only the public 
and the independent adjusters have been considered. It would be 
well to list some other questions. Should process servers be 
licensed?) What of ‘‘security investigators’’? Should the Court- 
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created exemption of armored car service be changed by legislation ? 
What policy lies behind the exemption of operators of burglar 
alarms? On the face of things, a good case can be made for exempt- 
ing insurance inspection work, at least as long as credit investiga- 
tors and those looking into the character of life insurance risks are 
exempted. Investigation must, however, precede firm opinions. 


Public Adjusters 


In the 1957 Report of this Committee, it was noted that ‘‘ public 
insurance adjusters who represent claimants are seemingly covered 
by both the General Business Law, which requires them to be 
licensed as private detectives and by the Insurance Law, which 
requires them to be licensed by the Superintendent of Insurance ; 
as a matter of comity, they appear to have been remitted to the 
latter’s jurisdiction alone, though their position under the law is 
by no means clear.’’ Further investigation confirms the judgment 
that public adjusters should not be licensed as private detectives. 
A public adjuster is a negotiator hired by an assured to represent 
the latter in respect to a claim against an insurance company. The 
adjuster, as a practical matter, is employed almost wholly in cases 
of dispute over the amount of damage suffered to insured property. 
His ‘‘investigations’’ are confined to a physical inspection of the 
damaged property and ascertaining the loss in value traceable to 
the damage-causing incident. Should the insurance company deny 
liability because of suspected arson or fraud, the private adjuster 
withdraws and the matter becomes a question for lawyers and the 
police. The adjuster is clearly an integral part of the claims settling 
process particularly in the field of fire insurance and hence is appro- 
priately subject to the Insurance Law. Because the broad sweep of 
section 71 of the General Business Law defines ‘‘ Private detective 
business’’ to include ‘‘the business of investigation . . . notwith- 
standing the fact that other functions and services may be per- 
formed .. .’’, the status of the public adjuster should be clarified. 
Public adjusting agencies should be expressly excluded from the 
operation of Article 7. 


Independent Adjusters 


In the field of investigating and adjusting for insurance com- 
panies, similar activities are regulated by two quite different sys- 
tems in New York. 

Independent adjusters for insurance companies are exempted 
from the coverage of Article 7 of the General Business Law but are 
licensed by the Department of Insurance under section 23 of the 
Insurance Law. The independent adjuster of a liability claim not 
only negotiates for the company but also investigates all the facts 
surrounding the liability-producing event including facts concern- 
ing the character of the claimant. The adjuster must look into the 
possibility of fraud as well as to physical facts of the accident. 
His work in these respects does not differ from the daily task of 
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Inany private detectives. Indeed it it not unusual for a Private 
detective license applicant to offer three years or more of work 
as an Independent adjuster to satisfy the experience requirement 
of Article 7. 

Many licensed private detectives investigate insurance ¢laims 
as a part of their business and yet are not licensed independent 
adjusters because under section 23 of the Insurance Law a person 
is not required to obtain a license unless he investigates and 
adjusts. These detectives may merely report facts to an insurance 
company or may recommend a sum for settlement without having 
the power to negotiate a final adjustment for the insurer. Again 
the work which these men do is identical with that of the licensed 
adjuster save for the actual settling of claims. 

From the point of view of private detective licensing the con. 
tinued exemption of independent adjusters seems justified. Com. 
petent and honest settling of claims is an appropriate aim for a 
comprehensive scheme of insurance regulation. As we have pointed 
out, the adjusters are licensed by the Department of Insuranee. 
Additional protection to the public is provided by the facts of 
economic life. A company which employed fraudulent or over- 
reaching claims services would soon be the subject of pressure from 
its customers to say nothing of the Superintendent of Insurance. 

A more difficult question is whether the Department of Insurance 
should license the private detectives who investigate claims. There 
is a kind of logical appeal to the argument that all in the claims. 
settling process should be subject to the insurance authority, in 
particular, when one considers those detectives who take no other 
assignments. However, if one licensing agency acts to assure 
reasonable standards in the conduct of this endeavor, probably no 
more is needed. Certainly we have received no evidence to war- 
rant a statement urging a change in the law. Because most pri- 
vate detectives who do insurance work also engage in other business 
which would require a detective license, Insurance Department 
licensing of investigation would demand two licenses in all but a 
few cases. It is doubtful whether imposing the additional cost 
could be defended. 


VIII. THE SECRETARY OF STATE’S PROGRAM 


In 1956 and again in 1957, the Secretary of State presented 
a program of legislation to correct certain matters which the 
Department of State thought to be defects in the present scheme 
of private detective regulation. What follows is an analysis of 
the Secretary’s program. 


Corporations 


Setting qualifications for operating a private detective business 
by means of a corporation presents a series of troublesome prob- 
lems. The New York Courts have said that the licensing scheme 
is for the protection of the public at large and to prevent from 
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egaging Im that business disreputable and incompetent persons 
who would prey upon the public. Shorten v. Milbank, 170 Misc. 
405, 11 N. Y. S. 2d 387, aff’d 256 App. Div. 1069, 12 N. Y. S. 2d 
583 (1939). The present law attempts to insure that corporate 
licenses are in competent hands by a series of provisions which are 
in their claims inconsistent. Subdivision (1) of section 72 provides 
that a corporate application shall establish to the satisfaction of the 
Secretary of State that ‘‘at least one member of such . . . com- 
pany or corporation ”’ has had three vears of experience. The 
identical experience requirement is placed upon individual appli- 
eants. Therefore, it is with some surprise that we read in sub- 
division (2) of section 72 that ‘‘each and every requirement of 
subdivision one of this section as to a person .. . shall apply to 
the president, secretary and treasurer.’’ To this pattern of confu- 
sion over Who must meet the experience standard prior to corporate 
licensing, is added section 74, which commands the Secretary of 
State to issue a license if he is satisfied, from the application ‘‘of 


the good character, competency and integrity . . . if the applicant 
be a firm, partnership or corporation, of the individual members 
or officers thereof’’ (italics supplied). Obviously, there may be 


more officers than those named in section 72(2), a vice-president, 
for example. 

The Secretary of State as a matter of practice, does issue a 
license if all the corporate officers meet standards of good character 
and if one officer satisfies the experience qualification. The depart- 
ment’s reading of the statute is reasonable. The reputability of 
all corporate officers is established as well as particular experience 
on the part of one. 

The Secretary of State has in a series of projected bills sug- 
gested changes in the method of qualifying a corporate license. 
These bills have sought to extend the coverage of both experience 
and character standards. In 1956, the Secretary proposed that 
“the person or persons owning or holding the majority of the 
voting stock of such corporations’? be required to meet the experi- 
ence standard as well as all officers, instead of ‘tone member’’ of 
the corporation. Sen. Int. 3423, March 14, 1956. The suggestion 
was greeted with serious opposition both from publicly held 
corporate licensees with a great many shareholders and established 
close corporations in which interests might ultimately pass to 
family members lacking the capacity to meet experience criteria. 
In 1957, the introduced bill was changed. ‘‘The officer or officers 
who are the bona fide owners and holders in the aggregate of at 
least a majority of the issued capital stock of the corporation 
must each meet qualifying (sic) requirement’’ N. Y. Legislative 
Document (1957) No. 29 at page 69. In some corporations there 
may be no such officer or officers. Certainly in the ease of a 
widely held corporation, there will be none. Later the Secretary 
again changed his program. In Ass. Int. 2173, Feb. 12, 1957, 
he proposed that the corporation reveal only ‘‘the names and 
residence address of its directors, officers and shareholders and 
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the extent of stock interest of each.’’ In the event of a stock 
transfer, the name and residence of the new owner would be 
given to the Department of State. This latest proposal also would 
apparently require that all officers meet the experience qualifica. 
tion. 

All the differing proposals present the issue whether the experi. 
ence qualification is of such importance that all officers should be 
subject to it. We have received no evidence that extension of the 
experience requirement to all officers would in any way improve 
the conduct of the private detective business in this State. The 
complaints heard by the Division of Licenses do not suggest that 
incompetence or ineptitude are major sources of the troubles 
reported. Further, as has been pointed out in another portion of 
this report, the experience qualification has little merit in this 
varied and diverse field of operations. A qualification reduced 
to a routine obstacle should not be extended. Even assuming that 
some experience is necessary to assure a minimum of competence 
on the part of the licensee, we may not conclude that experience 
on the part of all officers is indispensable to that assurance. One 
experienced officer can provide the technical guidance which the 
business may need. Additional hurdles to entering any business 
should not be imposed without a clear demonstration of their 
utility. One should bear in mind that a number of licensees are 
licensed because of a very small proportion of their business. 

One final word should be added concerning the dimensions of 
the matter with which the Secretary’s proposals purports to deal. 
Of 93 ‘‘active’’ corporate licensees who responded to the Com- 
mittee’s questionnaire, only four guard and eight investigative 
agencies, a total of twelve, reported officers who lack three years 
of experience. Of these twelve officers, six were the wives of 
other officers, one was a son, two were women holding the office 
of corporate secretary. The program does not respond to a crying 
need. 

A second issue raised by the most recent bill (1957 Ass. Int. 
2173) is the usefulness of reporting the list of stockholders and 
stock transferees. To report such information will be a costly 
burden on widely held corporations; indeed, two such licensees 
have protested against the proposal. Much of the reporting in 
these cases will serve no purpose. That five shares are transferred 
from A to B can be of no interest to the regulatory agency if there 
are one million shares outstanding. The agency is interested in 
knowing the identity of those who may exercise control. For this 
purpose, reporting the name of all those who own more than 10% 
of the stock would be sufficient. 

The Secretary’s program does not indicate what may be done 
if some alarming information is shown by the disclosure of owner- 
ship. A proper program should provide for suspension or revo- 
cation of a license if the stock owners who exercise control are 
persons of bad moral character. 
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Partnerships 


The experience requirement must now be met by only one mem- 
per of a partnership although all partners must meet the character 
standard. The Secretary’s bill would extend the experience 
requirement to all. What has been said in opposition to the pro- 
posal requiring all corporate officers to meet the experience quali- 
fications is applicable to partnerships. As a practical matter most of 
the non-qualifying partners are relatives of the principal. 


Special Licensing of Guards 


The proposal to create a license available to those who wish to 
operate guard or patrol agencies only should be suported. Creat- 
ing a new license for guards does not provide for ‘‘the separate 
licensing of watchmen and private detectives’’ as the aim of the 
proposal was described in the 1957 minority report of the Com- 
mittee. Licensed investigators would still be able to offer guard 
or patrol services. Research has demonstrated that no complete 
separation of functions is feasible. Many licensees, including 
some of the most successful, perform both kinds of service. The 
proposal is, however, one step in making the experience qualifi- 
cation more meaningful in relation to the enterprise permitted 
by the statute. Under the present law, if a person shows three 
years of guard experience, he has ‘‘qualified’’ to get a license, 
whereupon he may, of course, do investigative as well as guard 
work. The proposal ‘‘qualifies’’ an applicant for a guard agency 
license with two years of guard experience. It may be assumed 
that the secretary would cease accepting guard experience as 
qualification for the investigator’s license, although he has not 
suggested a statutory change. 

The secretary proposes to lower license fees for those who oper- 
ate guard agencies only. The present fee $200 for an individual 
licensee and $300 for the corporate licensee would be cut to $100 
and $200 respectively. This suggestion seems reasonable. A study 
of the determinations of complaints made to the Secretary of 
State show few that were lodged against guard or patrol licensees. 
Therefore, we may assume that the cost of supervising guards is 
smaller than supervising investigators. We have had several 
letters stating that the present fees are exceedingly burdensome 
in the case of the one or two man patrol. We urge the secretary to 
consider whether it may not be possible to recommend a further 
eut in license fee for this financially hard-pressed group who do 
not create serious problems of continuing control. 

The new guard licensees would not restrict their operations to 
guarding alone. The responses to the Committee’s questionnaire 
reveal that guard agencies often perform minor investigations 
closely connected to their guarding function. For an example, a 
guard may look into the whereabouts of property missing from 
his guard post. California, which already licenses guards and 
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investigators separately, has recognized the fact in the licensing 
law: rs 
A person licensed as a private patrol operator only may not 


make any investigation . . . except those that are incidental 
to the theft, loss, embezzlement, misappropriation, or ¢on. 
cealment of any property ... which he has been hired op 


engaged to protect, guard, or watch. 


New York should adopt a similar provision. It is a sound prin- 
ciple of licensing that the activities permitted under the licenge 
be set forth as clearly as possible in the legislation. 


Written Examinations 


The Department of State program proposes to add to existing 
requirement that each applicant ‘‘shall further establish his com. 
petency to act as a private investigator by taking and passing a 
written examination prescribed by the Secretary of State.’’ In 
1957, the Committee report expressed doubt whether the Secretary 
should be instructed to set up such an examination. These doubts 
have been reinforced by studying the examinations given in 
California and other states. 

In California the examination for investigators is divided into 
five parts according to subject matter: (1) The Private Investi- 
gator and Adjuster Act, (2) Evidence and Court Procedures, 
(3) Rights and Powers of Private Investigators, (4) Investiga- 
tive Techniques, (5) Report Writing Ability. 

Parts (2), (4) and (5) do not seem necessary. The section on 
evidence (Part 2) presents a series of difficult legal problems in 
a greatly oversimplified form. Such questions are beyond the 
competence of all but trained lawyers. Part (5) on Report Writ- 
ing is merely an examination on simple English grammar. It 
would be agreeable if investigators’ reports contained no mistakes 
of this sort but we doubt whether the public needs protection 
against them. Part (4) purporting to test investigative tech- 
niques may prove what a prospective police detective ought to 
know but, given the great variety of licensed enterprises, we 
cannot say that all prospective licensees ought to overcome that 
kind of obstacle. 

The other parts of the examination stand on a different footing. 
[t is in the public interest and in the interest of effective regu- 
lation that the licensees have an established familiarity with the 
licensing law. Equally important is a demonstration that the 
licensee understand the limits on his powers according to law. 
Therefore, we can accept the establishment of an examination 
with the subject matter limited to the provisions of the statute 
and the powers of the private investigator. 

The Secretary did not propose the establishment of an examina- 
tion for guard agencies. It is important for guards as well as 
investigators to have familiarity with the law and the powers of 
a private watchman, <A similar written examination ought to be 
set up for guard licensees as well. 
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Misrepresentation by Word and Symbol 


The licensing authority has had reports, one of which led to a 
revocation of license, of persons who have used the name ‘‘detec- 
tive’ and the possession of a badge as instruments of oppression. 
The Secretary proposed several steps to prevent such occurrences. 
Badges would no longer be issued by the Department of State 
put would be replaced by a pocket card. Under the present law, 
licensees are free to secure badges of their own design provided 
the device does not resemble the shield worn by members of the 
police department of the City of New York. Under the Secere- 
tary’s bill, any ‘‘indicia of a licensed status’’ would be forbidden 
to licensees. Employees provided with a ‘‘Certificate of License’’, 
would also be forbidden to display ‘‘other indicia’’ of their pro- 
posed licensed status. All reference to ‘‘detective’’ would be 
stricken from the statutes and the work ‘*investigator’’ substituted. 
New licensees could no longer use ‘‘Detective’’ in the business 
name. 

Much of the Secretary’s program deserves support, but in some 
respects, the recommendations miss the mark. The issuance of 
official badges should cease. The Secretary’s proposal attacks the 
‘“‘possession’’ of privately designed shields and badges. We 
propose to forbid any ‘‘distribution’’ by the licensee as well. The 
licensing authority should take great care in choosing the form 
for the pocket cards. No indication ought to appear that the 
holder is in any way carrying out an official function of the State 
of New York. 

Licensees will have to have means of providing identification for 
their employees. To permit a privately issued pocket card would 
be appropriate, with the form of the card subject to approval by the 
Secretary of State. 

We accept the suggestion that all references to ‘‘detective’’ be 
taken from the statute. Not only is this consistent with an attempt 
to prevent licensees from representing themselves as officers, but 
the proposal serves another function. A great many license holders 
whose businesses are far removed from shadowing, sleuthing and 
wiretapping are uneasy about being labelled ‘‘ private detectives” 
Many business men are embarrassed by the name. Universally, 
they expressed approval of changing the language of the statute. 

Whether the word ‘‘detective’’ should be forbidden to new 
licensees presents a difficult question. Public confusion is not 
only rooted in the use of a word. Indeed, it is doubtful whether 
“‘detective’’ is suggestive of an official connection when the word 
is used only in the title of a business. As the Committee pointed 
out in its 1957 report, names suggesting some official connection 
unhappily exist. The public is likely to be misled by the titles: 
“National Bureau of Investigation’’, ‘‘The New York Detective 
Bureau’’ and ‘‘The Federal Detective Bureau’’. These agencies 
are listed as license holders according to this most recent general 
list of licensees. The Secretary’s recommendations are grounded 
in the reported facts of overreaching by individuals in their 
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dealing with the public. <A licensee (or employee) who states 
‘*[ am Detective Brown from 86th Street’’ has undoubtedly mis. 
led his hearers. No sanctions against such an utterance is imposed 
by forbidding a word in the name of a business. We propose to 
make any personal use of the term by a licensee (or his employee) 
a ground for disciplinary action. One final word should be said 
which argues against the Seecretary’s proposal. The prohibition 
would affect only new licensees. Many of the old established 
enterprises use ‘‘Detective’’ in the firm name. Some use the name 
in a nation-wide basis. Even if the Legislature has power to pro- 
scribe the term, considerations of fairness argue against the action, 
We should be reluctant to reserve a possible business advantage to 
those already in the field. If the word gives a business advantage 
it should be available to all unless it is misleading in which eage 
it ought to be forbidden to all. On the balance it is recommended 
the elmination of ‘‘Detective’’ in business titles not be adopted, 


Solicitation by Telephone and Radio 


A proposed section 74(b) would require a branch office license 
of any licensee who offers to perform services from an address 
other than that for which a present license has been obtained, 
The Department of State’s memorandum in support of the bill 
gives the Department’s reason: 


Every licensee must pay a fee for the principal office and 
another fee for every branch office. Licensees have been 
using various media to advertise in cities and communities 
other than their principal offices. This, we are told, has 
been done through the hiring of a telephone number and 
advertising the same in a directory or over the radio. Estab- 
lished competitors in the new area have complained of these 
devices utilized by the advertiser without payments of fees 
for branch offices. 


We doubt that the branch offices’ license fee should be used as 
a protective tariff for ‘‘established competitors’’. The justifi- 
eation for a separate license for each branch properly rests in the 
recognition that a branch office adds to the State’s cost of regu- 
lation. The Secretary has made no assertion that the cost of 
regulation is increased because a licensee subscribes to a telephone 
answer service nor has the research uncovered any evidence for 
such an assertion. 

The proposal does, however, suggest a problem which ought to 
be remedied. When a member of the public employs a private 
investigator he may have good reasons for wanting the investi- 
gator’s offices close at hand. Those who seek the services of a 
licensee should be protected against misleading information in 
respect to location. This matter is not set right by additional 
branch office licenses. The State should prohibit, not license, 
misrepresentation. A licensee should be forbidden to offer services 
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at any location which is merely the location of a telephone answer 
service unless full disclosure of that fact is made in the adver- 
tisement. 


Possession of Communications-[nterception Equipment 


The 1957 Session of the Legislature added a new Article 73 on 
eavesdropping to the Penal Code. The Penal Law changes were 
made with the practices of some private detectives in mind and 
therefore the legislative policy adopted would be further imple- 
mented by appropriate revision in Article 7 of the General 
Business Law. The revision proposed by the Secretary of State 
in 1957, a blanket prohibition against the possession of all kinds 
of communications equipment, is inappropriate in the light of 
the recent legislation. 


Records and Record Keeping 


The Secretary’s 1957 program included a proposal that ‘‘all 
files and records relating to all cases, retainers, investigations or 
services rendered’’ be retained for a period of not less than three 
years. To require record-keeping as an aid in the enforcement of 
regulation is sound. The returns from the Committee’s question- 
naire show that where records are kept, they are generally kept 
for at least three years. Little additional burden would be placed 
on business by the proposal. 

The bill does not indicate what records are to be kept nor what 
the records are to contain. In fact, a licensee could comply by 
keeping no records at all. The responses to the questionnaire 
demonstrated a great variety in the kinds of business and modes 
of business operation. No single scheme of record keeping could 
be appropriately prescribed for the whole industry. The licens- 
ing agency should be given the responsibility for drafting rules 
in this regard. Administrative regulation can be formulated in 
the light of the special character of various groups of licensees. 
The kind of information which is particularly necessary for regu- 
lating given classes of licensees can best be defined by licensing 
authority. A study of recent complaints determined by the Direc- 
tor of the Division of Licenses suggests that earnest consideration 
be given to prescribing that contracts of the licensee be in written 
form or at least that a written memorandum be preserved. 

Any proposed legislation ought also to spell out the use to 
which the licensing authority may put the records which are kept. 
In 1957, a licensee advocated ‘‘spot checking’’ of files and records 
as a technique of administrative control. At that time, concern was 
voiced lest such spot checking violate the asserted confidential 
relationship between client and licensee. This coneern was echoed 
in the responses to the questionnaire by which the great majority 
of licensees expressed opposition to spot checking. The client- 
investigator relationship, not yet protected in the law of privileg *d 
communications, must be subject to the public interest in effective 
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regulation. This opinion has already found expression in legis. 
lative policy. Section 73 of the General Business Law states. 
‘‘Kach such .. . licensee shall be obligated, on request of the 
Secretary of State, to supply such information as may be required 
concerning his or its business, business practices or business 
methods.’’ Later in the same section, the Secretary is given the 
power to “‘require the production of any books or papers which 
he deems relative to (an) inquiry .. .’’. Failure to comply is a 
misdemeanor. Section 73 should be strengthened by empowering 
the Secretary to ask for a Court order aimed at the production 
of records. A Court order is much more likely to bring compliance 
than an administrative determination backed by a week criminal 
sanction. This procedure protects the licensee as well as the 
people of New York. Any objection to the production of records, 
including any claim of privilege based on a confidential relation. 
ship not protected by statute, would receive a full hearing in court, 


IX. LEGISLATIVE PROGRAM 


A legislative program such as is considered in this report 
involves many details affecting a complex industry, many elements 
of which have little in common with others. So that the proper 
interests of all these may have full recognition, we are setting 
forth in an appendix a group of nine suggested bills, for the 
consideration of all concerned. 

Major points in these suggestions are: establishment of a reg. 
istration system for employees; increase of the discretionary and 
disciplinary powers and duties of the Secretary of State, to 
provide closer supervision of the character of licensees and their 
employees; prohibition of the use of badges or shields by private 
investigators; elimination of the word ‘‘detective’’ from the law 
so that not all investigators must be designated as ‘‘private detec- 
tive;’’ establishment of separate licensing for those who operate 
only as guard and watch agencies. 

For convenience, brief summaries are here set forth for the 
sequence of bills: 

1. Sets up employee registration system. 

2. Strengthens administrator’s responsibility by requiring him 


to act on the fair preponderance of evidence, rather than the 
proof standards of the criminal courts. 


3. Eliminates the word ‘‘detective,’’ strengthens fingerprint 
checking, provides for written examinations. 

4. Prevents licensees from surrendering licenses without per- 
mission, while under investigation. 

5. Clarifies the Secretary of State’s rule-making power. 

6. Prohibits deceptions; permits exemption of credit report- 
ing companies from prohibition against debt collection by licensees. 


7. Prevents continued operation by holder of a lapsed license, 
pending its renewal. 
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8 Forbids badges and shields, but provides for pocket ecards. 

J. Provides separate licensing for agencies providing cuard 
and watch service only, while permitting private investigators to 
continue in this field. 


On the basis of these proposals, we feel confident, we may 
achieve a much improved system of regulation. 
C 


Respectfully submitted, 


ANTHONY P. SAVARESE, Jr., Chairman 
FRANK S. MC CULLOUGH, Vice Chairman 
IRWIN PAKULA 

HARRY GITTLESON 

ROBERT WALMSLEY 

JOHN A. MONTELEONE 
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APPENDIX G 


Legislation suggested by the Committee in 1958 for dis- 
cussion, not pressed for passage: 
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Bill No. 1, Assembly Int. No. 4244: tion se 

of an 
AN ACT a pers 
represt 
To amend the general business law, in relation to the registra. | license 
tion and fingerprinting of employees of private investiga. has be 
tors and making appropriations in connection with such watch 
registration a priv 
The People of the State of New York, represented in Senate and patrol 
Assembly, do enact as follows: a 
amenc 
Section 1. Subdivision one of section eighty-one of the genera] hundr 
business law, as last amended by chapter ninety-three of the laws , a 
of nineteen hundred forty-five, is hereby amended to read as fol. licens 
lows: such | 
1. The holder of any license certificate issued pursuant to this be kr 
article may employ to assist him in his work of private [detective posse: 
or] investigator as described in section seventy-one and in the con. | ment 
duct of such business as many persons as he, they or it may deem busin 
necessary, and shall at all times during such employment be legally holde 
responsible for the good conduct in the business of each and every tion | 
person so employed. No person shall be employed by any licensed (a) 
private investigator unless at the time of such employment, such [add 
person is and shall continue to be the holder of an employee’s regis. date 
tration card or at the time of employment makes application for (b: 
registration as provided for herein. State 
No holder of any unexpired license certificate issued pursuant to | Unite 
this article shall knowingly employ in connection with his, their (e 
or its business in any capacity whatsoever, any person who has been imm< 
convicted of a felony or any of the following misdemeanors[,] or ting 
offenses[[,] and who has not subsequent to such conviction received was | 


executive pardon therefor removing this disability[[,] or received a (d 
certificate of good conduct granted by the board of parole pursuant 


invo! 
to the provisions of the executive law to remove the disability dese 
under this section because of such a conviction, to wit: (a) illegally (e 
using, carrying or possessing a pistol or other dangerous weapon; by 1 
(b) making or possessing burglar’s instruments; (¢) buying or inte; 
receiving stolen property; (d) unlawful entry of a_ building; § 
(e) aiding escape from prison; (f) unlawfully possessing or dis- eig 
tributing habit forming narcotic drugs; (g) violating subdivision fort 
six or eight, of section seven hundred twenty-two of the penal law; repe 
(h) any person whose private detective or investigator’s [license] § 
registration was revoked or application for such license was denied ing 
by the department of state or by the authorities of any other state sixt 
or territory because of conviction of any of the crimes or offenses 3 
specified in this section; (1) any person who has violated section tion 
seven hundred forty-two, section seven hundred forty-three, or sec- suc. 
ExpLaNATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. = 
[88] = 
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tion seven hundred forty-five of the penal law. Should the holder 
of an unexpired license certificate falsely state or represent that 
a person is or has been in his employ, such false statement or mis- 
representation shall be sufficient cause for the revocation of such 
license. Any person falsely stating or representing that he is or 
has been a private investigator or private detective or private 
watchman, or private patrolman or private guard or employed by 
a private investigator or private detective agency or private watch, 
patrol or guard agency, shall be guilty of a misdemeanor. 

§ 2. Subdivision two of section eighty-one of such law, as last 
amended by chapter seven hundred fifty-six of the laws of nineteen 
hundred fifty- -two, is hereby amended to read as follows: 

2. No person shall hereafter be employed by any holder of 
license certificate [until he shall have executed and furnished to 
such license certificate holder a verified statement, in duplicate, to 
be known as ‘‘employee’s statement,’’ setting forth:] unless he 
possesses a registration card stating that he is eligible for employ- 
ment by a person or firm licensed under article seven of the general 
business law or executes and furnishes to such license certificate 
holder a verified statement in duplicate, to be known as an applica- 
tion for registration, setting forth: 

(a) His full name, (including any aliases), age and residence 
[address] addresses for the three years immediately preceding the 
date of application; and his employee’s registration number. 

(b) That the applicant for employment is a citizen of the United 
States or has declared his intention of becoming a citizen of the 
United States. 

(c) The business or occupation engaged in for the three years 
immediately preceding the date of the filing of the statement, set- 
ting forth the place or places where such business or occupation 
was engaged in, and the name or names of employers, if any. 

(d) That he has not been convicted of a felony or of any offense 
involving moral turpitude or of any of the misdemeanors or offenses 
described in subdivision one of this section. 

(e) Such further information as the department of state may 
by rule require to show the good character[[, competency,] and 
integrity of the person executing the statement. 

§ 3. Subdivisions three, four, five, six and seven of section 
eighty-one of such law, as last amended by chapter three hundred 
forty-nine of the laws of nineteen hundred thirty-eight, are hereby 
repealed. 

§ 4. Section eighty-one of such law is hereby amended by add- 
ing thereto fourteen new subdivisions, to be subdivisions three to 
sixteen, inclusive, to read, respectively, as follows: 

3. Immediately upon the verification of an employee’s applica- 
tion for registration, the holder of a license certificate by whom 
such person is to be employed shall inspect such application to dis- 
cover whether the applicant is rendered ineligible for employment 
by subdivision one of this section. If the application does not 
reveal grounds for disqualification under subdivision one, the holder 
of alicense certificate shall cause five sets of fingerprints of the two 
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hands of such person to be recorded in such manner as the di part. 
ment of state may by rule prescribe. The holder of a license cer. 
tificate shall immediately inscribe in indelible ink each set of finger. 
prints with the name, year and license certificate number of such 
holder and the name of the applicant for registration. 

4. Within twenty-four hours of the commencement of the appli- 
cant’s employment, the holder of a license certificate shall forward 
to the office of the secretary of state, Albany, New York, by regis. 
fered mail, the application for registration, the five sets of finger. 
prints and a registration fee of two dollars, which such holder may 
require the applicant to pay. | 

After the receipt of such application for registration, finger. 
prints and registration fee, the secretary of state shall forthwith 
send such fingerprints for comparison with existing files and reten. 


tion for later comparison to: (a) the department of correction: 


(b) the authorities in any other state in which the applicant has 
resided within the three years immediately preceding the date of 
the execution of the application; (c) the police department of th 
city in which the applicant resides or will be employed if the appli. 
cant resides or will work in an incorporated city; (d) the federal 
bureau of investigation. If any of the agencies to which such finger. 
prints are sent reports that the applicant has been convicted of a 
felony or of any of the misdemeanors specified in subdivision on 
of this section, the secretary of state shall immediately: direct th 
employer of the applicant to dismiss him immediately; notify th 
applicant that his application for registration is denied; and refer 
the matter to the attorney-general. If the number of copies of 
fingerprints are insufficient, the applicant shall, upon request of 
the secretary, provide additional copies. If any of the agencies to 
which such fingerprints are sent reports that the applicant has 
been arrested on suspicion of the commission of a felony or of one 
of the misdemeanors specified in subdivision one of this section 
within the six years immediately preceding the date of the execu- 
tion of the application, the secretary shall conduct an inquiry into 
the circumstances giving rise to the arrest of the applicant. Th 
facts developed in the inquiry may form the basis of a denial of 
registration. 

After the receipt of an application for registration, fingerprints 
and registration fee, the secretary of state shall forthwith check 
his own records, required to be kept by this section. If the appli- 
cant has been registered before, and if the applicant’s previous 
record shows that his registration was revoked or that renewal of 
his registration was denied, the secretary shall immediately notify 
the applicant that his application for registration is denied and 
immediately notify the employer of the applicant to dismiss hin 
immediately. If anything in the applicant’s previous record casts 
doubt upon his good character, the secretary may, after a hearing, 
refuse to register the applicant because he is lacking in good char- 
acter. In the event of such refusal, the secretary shall immediately 
notify the applicant that his application for registration is denied 
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‘ ro? } ' ’ . . ' 
and mined lakehy awvoel air entploye) al the applicant lo disitiss 


ham immediately. 

The provisions of this subsection shall not prevent registration 
of any person whose registration was revoked or not renewed 
because of conviction of a disqualifying crime, if the applicant 
shall have received executiyy pardon therefor re moving this dis- 
ability or shall have rece ived a c¢ rtificate of good conduct granted 
by the board of parole. 

If the applicant has not been convicted of a fe lony or One of 
the misdemeanors specified in subdivision one of this section, and 
if the applicant is not denied registration because of his previous 
record as a registrant, if any, the secretary shall issue to the appli- 
ant a registration card, bearing a number identical to that affixed 
to the registrant’s file in the department of state and stating that 
the registrant is eligible for employment by a person or firm 
licensed under article seven of the general business law. Under 
no circumstances shall the words guard, detective, investigator or 
the like appear on the registration card. The card shall be stamped 
with an expiration date two years subsequent to the date of issue. 
It shall be unlawful for a registrant or any one else to possess, use, 
or display any paper, card, badge, shield or any other indicia of 
registration pursuant to this article except as herein set forth. It 
shall be unlawful for a registrant to possess, use or display any 
paper, card, badge, shield or any other form of employment iden- 
tification as an investigator, guard, watchman except in a form 
approved by the secretary of state. 

In order to remain eligible for employment by a person or firm 
licensed under this article, a registrant must renew his registration 
every two years. The procedure required by subdivisions two 
through four for initial registration shall again be followed when 
the registrant seeks renewal. 

When a holder of a license certificate employs, discharges or 
receives a resignation from a person who has already been regis- 
tered under this article, such holder shall notify the department 
of state of that fact and inform the department of the registrant’s 
name and registration number. 

5. The secretary of state shall request all of the agencies to 
which he sends copies of the applicant’s fingerprints to retain them 
and to report all subsequent arrests and convictions of the appli- 
cant. If, after an application for registration has been granted, 
any such agency shall report that the registrant has been convicted 
of a felony or of one of the misdemeanors specified in subdivision 
one of this section, the secretary of state shall immediately notify 
the registrant that his registration is revoked and immediately 
direct the employer of the registrant to dismiss him immediately. 
If, after an application for registration is granted, any such agency 
shall report that the registrant has been arrested on suspicion of 
the commission of a felony or of one of the misdemeanors specified 
in subdivision one of this section, the secretary shall conduct an 
inquiry into the circumstances giving rise to the arrest of the 
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registrant. The registrant’s aequittal in a criminal procecdin 
shall not bar the secretary from conducting the inquiry requinn 
by this subdivision. . 

6. The secretary shall have the power, after a hearing, to revoke 
suspend or refuse to renew the registration of any registrant wpon 
the ground that the registrant is a person lacking in good character 
It shall be the secretary’s duty to exercise this power whenever he 
has reason to believe that a registrant is not of good character 
When the exercise of the secretary’s disciplinary power results in 
the suspension of a registrant’s registration, the secretary shall 
notify the registrant’s employer that the registrant is ineligible 
for employment during the period of suspension. 

7. The secretary may by rule prescribe offenses other than those 
listed in subdivision one of this section which shall constitute 
ground for denial, revocation or suspension of registration. 

8. Whenever a holder of a license certificate discharges a regis. 
trant because of the registrant’s lack of good character, sueh 
holder shall notify the department of state of the discharge and 
shall accompany such notification with a brief statement of the 
facts causing the discharge. If the statement of facts casts doubt 
upon the registrant’s good character, the secretary shall notify the 
registrant that such a statement has been received and that the 
registrant is entitled to rebut that information at a formal hearing. 

9. In any hearing tnvolving the conduct of a registrant, the 
secretary shall decide whether the misconduct charged is serious 
enough to warrant revocation of or refusal to renew registration 
or whether the only penalty will be suspension. Accordingly, he 
shall also notify the registrant that unless such registrant requests 
a hearing within twenty days, the penalty decided upon will be 
imposed. If revocation or refusal to renew is the penalty decided 
upon, the registrant shall also be notified that he will never be 
permitted to register again. If no hearing is requested by the 
registrant, the penalty decided upon shall be imposed. If a hearing 
is requested, it shall be held as soon as possible and the secretary 
may, after the hearing, dispose of the case by not taking disciplinary 
action, by suspending, revoking or refusing to renew registration 
without regard to the penalty which would have been imposed had 
no hearing been requested. 

10. When the secretary of state notifies a registrant that hs 
registration has been revoked, he shall require him to surrender 
his registration card immediately. When the secretary of state 
notifies a registrant that his registration has been suspended, he 
shall require him to surrender his card immediately and it shall 
be returned to the registrant at the end of the period of suspen- 
sion. A registrant who refuses to surrender his registration card 
upon lawful demand of the secretary of state shall be guilty of a 
misdemeanor. 

11. When the secretary of state believes, on the basis of informa- 
tion in his possession, that the continued employment of a registrant 
as a guard or private investigator involves substantial risk to the 
public, he may suspend a registrant’s registration pending a full 
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hearing on the charges. In such case, the secretary shall nolify 
the registrant’s employer that he is ineligible for employment dur- 
ing the period of suspension. A registrant’s registration shall not 
be suspended for more than twenty days without a hearing unless 
the failure to hold a hearing within that time is due to the regis- 
trant’s own request. In the event the secretary shall invoke the 
power of this subdivision, he shall furnish the registrant with a 
written copy of the reasons why his continued employment involves 
q substantial risk to the public. 

12. The secretary shall keep a file on each registrant. That file 
shall contain: the registrant’s application for registration; the 


' seqgistrant’s registration number; the registrant’s fingerprints; a 
9 g gerp 


list of all holders of license certificates for whom the registrant 
has worked ; arrests or convictions of the registrant, if any; reports 
of discharge for lack of good character, if any; any other com- 
plaints about the registrant’s activities as an investigator or guard; 
arecord of any hearings or other inquiries into the registrant’s 


competence or character made by the secretary; any disciplinary 


action taken against the registrant by the secretary; any other 
information which the secretary deems appropriate. 

13. The secretary shall have the power to waive the require- 
ment of registration for an employee upon petition of a holder of 
alicense certificate if: the secretary is persuaded that the employee 
is not engaged in investigative or guard work, does not supervise 
such work and does not have access to confidential information. 

A person licensed as a port watchman pursuant to the water- 


’ front commission act shall not be required to register under this 


article if he 1s engaged in employment subject to regulation by 
the New York waterfront commission. Such a person shall be 
required to register if he engages in any guard or investigative 
activity other than that subject to regulation by the New York 
waterfront commission. 

The New York waterfront commission shall notify the secretary 
of state of the denial or revocation of any port watchman’s license. 
If such watchman is registered under this article, his registration 
shall be revoked. 

14. Notice in writing shall be given the secretary of state at his 
ofice in Albany by a registrant of any change in his residence 
address; such notice shall be by registered mail and shall be given 


' within twenty-four hours of such change. Failure to give such 


notification shall be sufficient cause for revocation of the employee’s 
registration. 

15. No employee registered hereunder shall perform any of the 
services described in section seventy-two of this article or in section 
sit hundred two of article thirty of the general business law for 
or on behalf of any person other than a licensed private investt- 


' gator or licensed watchman, guard or patrol agency employing him 


nor shall such employee receive or demand compensation for such 
services from anyone other than such licensee. 

16. If any holder of a private investigator or private watchman, 
quard or patrol certificate shall file with the department of state 
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the fingerprints or the application form of a person other than th 


person so employed, he shall be subject to a fine not exceeding firey 


thousand dollars, or to imprisonment not exceeding one year, or 
both. ee. 

§ 5. The sum of seven thousand five hundred dollars ($7,500) 
or so much thereof as may be necessary, is hereby appropriated to 
the department of state from any moneys in the state treasury 
not otherwise appropriated, to defray its expenses, including per. 
sonal Service, maintenance and operation, in carrying out the pro- 
visions of section eighty-one of article seven of the general business 
law. Such moneys shall be payable out of the state treasury from 
any moneys in the general fund to the credit of the state purposes 
fund therein, on the audit and warrant of the comptroller, on 
vouchers certified or approved in the manner prescribed by law. 

§ 6. The sum of five thousand dollars ($5,000), or so much 
thereof as may be necessary, is hereby appropriated to the depart. 
ment of correction from any moneys in the state treasury not 
otherwise appropriated, to defray its expenses in hiring personnel 
to speed the fingerprint checking of employees. Such moneys shall 
be payable out of the state treasury from any moneys in the general 
fund to the credit of the state purposes fund therein, on the audit 
and warrant of the comptroller, on vouchers certified or approved 
in the manner prescribed by law. 

§ 7. This act shall take effect October first, nineteen hundred 
fifty-eight. 


Bill No. 2, Assembly Int. No. 4245: 


AN ACT 


To amend the general business law, in relation to the notice 
of hearings, determinations and certiorari in respect to pri- 
vate investigator licensing 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section seventy-nine of the general business law, as 
added by chapter three hundred forty-nine of the laws of nineteen 
hundred thirty-eight, is hereby amended to read as follows: 

§ 79. Notice of hearings, determinations, certiorari. The depart: 
ment of state shall, before denying an application for a license or 
before revoking any license, and at least fifteen days prior to the 
date set for the hearing, and upon due notice to the complainant 
or objector, notify in writing the applicant for, or holder of such 
license of any charge made and shall afford said applicant, or 
licensee, an opportunity to be heard in person or by counsel in 
reference thereto. Such written notice may be served by delivery 
of same personally to the applicant or licensee, or by mailing same 
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by registered mail to the last known business address of such 
applicant or licensee. Any person may initiate a charge. The 
hearing on such charges shall be at such time and place as the 
department of state shall prescribe and shall be conducted by 
such officer or person in the department as the secretary of state 
may designate, who shall have the power to subpoena and bring 
before the officer or person so designated any person in this state, 
and administer an oath to and take testimony of any person or 
eause his deposition to be taken with the same fees and mileage 
as prescribed by law in courts in this state in civil cases. If a 
proper basis for revocation or suspension is shown in the course 
of a hearing, the secretary may revoke or suspend without regard 
to the source and content of the original charge provided the com- 
plaint be amended and the applicant or licensee be given full 
opportunity to meet any evidence presented at the hearing which 
may provide the basis for disciplinary action. Such officer or 
person in the department of state designated to take such testi- 
mony shall not be bound by common law or statutory rules of 
evidence or by technical or formal rules of procedure. The officer 
or person designated to hear objections or charges shall make his 
determination according to the fair preponderance of the evidence 
submitted. In the event that the department shall deny the appli- 
eation for, or revoke or suspend any such license, its determina- 
tion shall be in writing and officially signed. The original of such 
determination, when so signed, shall be filed in the office of the 
department and copies thereof shall be mailed to the applicant 
or licensee and to the complainant within two days after the 
filing thereof as herein prescribed. The department, acting by 
such officer or person in the department as the secretary of state 
may designate, shall have the power to suspend a license pending 
a hearing and a determination of the charges made against a 
licensee. The power to suspend a license pending a hearing shall 
be exercised only if charges stating a prima facie case that would 
warrant disciplinary action have been filed against the licensee, 
and if a statement of reasons for summary action is given to the 
licensee. The period of summary suspension is limited to twenty- 
one days. The action of the department of state in granting or 
refusing to grant or to renew a license under this article or in 
revoking or suspending or refusing to revoke or suspend such a 
license shall be subject to review by a proceeding instituted under 
article seventy-eight of the civil practice act at the instance of 
the applicant for such license, the holder of a license so revoked 
or suspended or the person aggrieved. 

§ 2. This act shall take effect October first, nineteen hundred 
fifty-eight. 
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Bill No. 3, Assembly Int. No. 4246: 


AN ACT 


To amend the general business law, in relation to the busines 
of private detectives or investigators 


The People of the State of New York, represented in Senate ang 
Assembly, do enact as follows: 


Section 1. The article heading of article seven of the gener) 
buisness law, as amended by chapter three hundred forty-nine of 
the laws of nineteen hundred thirty-eight, is hereby amended ty 
read as follows: 


Private [Detectives AND] INVESTIGATORS 
§ 2. Section seventy of such law, as last amended gene rally by 
chapter three hundred forty-nine of the laws of nineteen hundred 
thirty-eight, subdivision two thereof having been last amended by 
chapter six hundred twenty-five of the laws of nineteen hundred 
forty-five, is hereby amended to read as follows: 

§ 70. Licenses. 1. No person, [firm, company,] partnership or 
corporation shall engage in the business of private [detective or the 
business of] investigator [or the business of watch, guard or patrol 
agency for the purpose of furnishing guards or patrolmen, or other 
persons as herein defined to protect persons or property or to pre. 
vent the theft or the unlawful taking of goods, wares and mer. 
chandise or to prevent the misappropriation or concealment of 
goods, wares, merchandise, money, bonds, stocks, documents and 
other articles of value,] for hire or reward, or advertise his [or], 
their business or its to be that of [detective or of a detective agency 
or] private investigator, [or watch, guard or patrol agency,] not- 
withstanding the name or title used in describing such ageney or 
notwithstanding the fact that other functions and services may also 
be performed for fee, hire or reward, without having first obtained 
from the department of state a license so to do, as hereinafter 
provided. 

No person, firm, company, partnership or corporation shall 
engage in the business of furnishing or supplying for fee, hire 
or any consideration or reward information as to the personal 
character or activities of any person, firm, company, or corpora- 
tion, society or association, or any person or group of persons, 
or as to the character or kind of the business and occupation 
of any person, firm, company or corporation, or own or conduct 
or maintain a bureau or agency for the above mentioned pur- 
poses, except exclusively as to the financial rating, standing, and 
credit responsibility of persons, firms, companies or corporations, 
or as to the personal habits and financial responsibility of appli- 
eants for insurance, indemnity bonds or commercial credit or of 
claimants under insurance policies, provided the business 80 
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xempted does not embrace other activities as described in section 
gventy-one, or except where such information is furnished or 
supplied by persons licensed by the industrial commissioner under 
the provisions of section twenty-four-a or subdivision three-b of 
getion fifty of the workmen’s compensation law or representing 
amployers or groups of employers insured under the workmen’s 
empensation law in the state insurance fund, without having 
frst obtained from the department of state, as hereafter pro- 
yided, a license so to do for each such bureau or agency and for 
each and every sub-agency office and branch office to be owned, 
wnducted, managed or maintained by such persons, firm, company, 
partnership or corporation for the conduct of such business. 
Nothing contained in this section shall be deemed to include the 
business of adjusters for insurance companies, nor public adjusters 
licensed by the superintendent of insurance under the insurance 
law. 

3. Section seventy-one of such law, as added by chapter three 
hundred forty-nine of the laws of nineteen hundred thirty-eight, 
subdivision one thereof having been last amended by chapter 
six hundred twenty-five of the laws of nineteen hundred forty-five, 
and subdivision two having been added by chapter six hundred 
twenty-three of the laws of nineteen hundred thirty-nine, is hereby 
amended to read as follows : 

§ 71. Definitions. 1. ‘‘Private [detective business] investiga- 
for’? shall mean and include the business of private [detective, 
private detective business, the business ot investigator [or the 
business of watch, guard or patrol agency§ and shall also mean 
and include, separately or collectively, the making for hire, reward 
or for any consideration whatsoever, of any investigation, or investi- 
gations for the purpose of obtaining information with reference 
toany of the following matters, notw ithstanding the fact that other 
functions and services may also be performed for fee, hire or 
reward; crime or wrongs done or threatened against the govern- 
ment of the United States of America or any state or territory of 
the United States of America; the identity, habits, conduct, 
movements, whereabouts, affiliations, associations, transactions, rep- 
utation or character of any person, group of persons, association, 
organization, society, other groups of persons, [firm] partnership 
or corporation ; the credibility of witnesses or other persons; the 
whereabouts of missing persons; the location or recovery of lost or 
stolen property; the causes and origin of, or responsibility for 
fires, or libels, or losses, or accidents, or damage or injuries to real 
or personal property; of the affiliation, connection or relation of 
any person, firm or corporation with any union, organization, 
society or association, or with any official, member or representa- 
tive thereof; or with reference to any person or persons seeking 
employment in the place of any person or persons who have quit 
work by reason of any strike; or with reference to the conduct, 
honesty, efficiency, loyalty or activities of employees, agents, con- 
tractors, and sub-contractors; or the securing of evidence to b. 
used before any authorized investigating committee, board of award, 
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board of arbitration, or in the trial of civil or criminal cases 
or the furnishing, for hire or reward, of watchmen or guards o 
private patrolmen or other persons to protect persons or property 
or to prevent the theft or the unlawful taking of goods, wares 
and merchandise, or any investigation or investigations to pre. 
vent the misappropriation or concealment of goods, wares or mer. 
chandise, money, bonds, stocks, choses in action, notes or other 
valuable documents, papers, and articles of value, or to procure 
the return thereof or the performing of the service of such gua 
or other person or any of said purposes. The 
be deemed to include the business of persons licensed by the indus. 
trial commission under the provisions of section twenty-four. 
or subdivision three-b of section fifty of the workmen's compensa- 
tion law or representing employers or groups of employers insured 
under the workmen’s compensation law in the state insurance fund. 
nor persons engaged in the business of adjusters for insurance 
companies nor public adjusters licensed by the superintendent of 
insurance under the insurance law. 

2. The [terms ‘‘the business of detective agency,’"] term the 
‘“business of investigator,’’ [the ‘‘business of watch, guard or 
patrol agency ’"] and the [terms] term “private [detective”’ or ‘J 
investigator’’ shall mean and include any person, [firm or] part. 
nership or corporation engaged in the private detective business as 
defined in subdivision one of this section with or without th 
assistance of any employee or employees 

§ 4. Section seventy-two of such law, as last amended by chapter 
three hundred forty-nine of the laws of nineteen hundred thirty- 
eight, is hereby amended to read as follows: 

§ 72. Application for licenses. Any person, [firm,] partnership[ 
or company] or corporation intending to conduct [a private 
detective business,] the business of private investigator [or the 
business of watch, guard or patrol agency, or the business of a 
detective agency ] and any person, [firm,] partnership[, company] 
or corporation intending to conduct the business of furnishing or 
supplying information as to the personal character of any person 
or firm, or as to the character or kind of the business and oceupa- 
tion of any person, firm or corporation, society or association or any 
person or group of persons, or intending to own, conduct, manage 
or maintain a bureau or agency for the above mentioned purposes, 
or while engaged in other lawful business activities also intending 
to engage in any one or more of the activities set forth in section 
seventy-one except exclusively as to the financial rating, standing 
and credit responsibility of persons, firms, companies or corpora- 
tions, shall, for each such bureau or agency and for each and every 
sub-agency, office and branch office to be owned, conducted, man- 
aged or maintained by such person, firm, partnership or corporation 
for the conduct of such business, file in the office of the department 
of state a written application, duly signed and verified, as follows: 

1. If the applicant is a person, the application shall be signed 
and verified by such person[, and] or if the applicant is a [firm 
or] partnership the application shall be signed and verified by each 
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individual composing or intending to compose such firm or partner- 

ship. The application shall state the full name, age, [residence] 

residences within the past three years, present and previous oeecu- 

pations of each person or individual so signing the same, that he is 

a citizen of the United States and shall also specify the name of the 

city, town or village, stating the street and number, if the premises 
have a street and number, and otherwise such apt description as 
will reasonably indicate the location thereof, where is to be located 
the principal place of business and the bureau, agency, sub-agency, 
ofice or branch office for which the license is desired, and such 

further facts as may be required by the department of state to 
show the good character, competency and integrity of each person 
or individual so signing such application. Each person or indi- 
vidual signing such application shall, together with such applica 

tion, submit to the department of state, his photograph, taken 
within six months prior thereto in duplicate, in passport size and 
also five sets of fingerprints of his two hands recorded in such man- 
ner as may be specified by the secretary of state or his authorized 
representative. Before [approving] the approval by the secretary 
of state by such application it shall be the duty of the secretary of 
state or his authorized representative to compare such fingerprints 
with fingerprints filed with the division of criminal identification, 
records and statistics of the state department of correction. He 

shall also cause the fingerprints to be compared with the appropriate 
files in any other state in which the applicant has lived within the 

past three years, with any files which may exist in the city in which 
the applicant will operate his business and with the files of the 
federal bureau of investigation. If additional copies of fingerprints 
are required the applicant shall furnish them upon request. The 
secretary shall reveal the name of the applicant to the chief of poliec 
and the district attorney of the applicant’s residence and of the 
proposed place of business and shall request of them a report con- 
cerning the applicant’s charactcr in the event they shall have 
information concerning it. The secretary shall take such other 
steps as may be necessary to investigate the honesty, good character 
and integrity of each applicant. Every such applicant shall estab- 
lish to the satisfaction of the secretary of state and by at least two 
duly acknowledged certificates, that such applicant, (a) if [he be] 
a person[,, J or[,] (0) in the case of a [firm, company,] partnership 
or corporation, at least one member of such [firm,] partnership[, 
company J or corporation, has been regularly employed as a detec- 
tive, a private investigator or shall have been a member of [the] a 
United States government investigative service, a sheriff or member 
of a city police department of a rank or grade higher than that of 
patrolman, for a period of not less than three years provided: 
employment as a watchman, guard or private patrolman shall not 
be considered employment as a ‘‘detective’’ or ‘‘private investt- 
gator’’ for purposes of this act. Each applicant shall take and pass 
a written examination prescribed by the secretary of state to test 
his understanding of this article and the rights, duties and powers 
of a private investigator and of a private watehman, quard or 
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private patrolman, [Such] Jn the case of an application signed by 
a resident of New York such application shall be approved, ag to 
each resident person or individual so signing the same, by not less 
than five reputable citizens of the community in which such appli. 
cant resides or transacts business, or in which it is proposed to own 
conduct, manage or maintain the bureau, agency, sub-agency, office 
or branch office for which the license is desired, each of whom shal] 
certify that he has personally known the said person or individual 
for a period of at least five years prior to the filing of such applica. 
tion, that he has read such application and believes each of the 
Statements made therein to be true, that such person is honest, of 
good character and competent, and not related or connected to the 
person so certifying by blood or marriage. In the case of an applica. 
tion signed by a non-resident of the state of New York such appli- 
cation, as to the non-resident, shall be approved by not less than fivy 
reputable citizens of the community in which such applicant resides. 
The certificate of approval shall be signed by such reputable citizens 
and duly verified and acknowledged by them before an officer 
authorized to take oaths and acknowledgment of deeds. All provi- 
sions of this section, applying to corporations, shall also apply to 
joint-stock associations, except that each such joint-stock association 
shall file a duly certified copy of its certificate of organization in 
the place of the certified copy of its certificate of incorporation 
herein required. 

2. Tf the applicant is a corporation, the application shall be 
signed and verified by the president, secretary and treasurer, and 
any other officer thereof, and shall specify the name of the corpora- 
tion, the date and place of its incorporation, the location of its 
principal place of business, and the name of the city, town or 
village, stating the street and number, if the premises have a 
street and number, and otherwise such apt description as will 
reasonably indicate the location thereof, where is to be located the 
bureau, agency, sub-agency, office or branch office for which the 
license is desired, the amount of the corporation’s outstanding paid 
up capital stock and whether paid in cash or property, and, if 
in property, the nature of the same, and shall be accompanied by 
a duly certified copy of its certificate of incorporation. Each and 
every requirement as to character of subdivision one of this sec- 
tion as to a person [or individual member of a firm or partner- 
ship] shall apply to the president, secretary and treasurer and 
[each such officer] any other officer, his successor and successors 
shall prior to entering upon the discharge of his duties sign and 
verify a like statement, approved in like manner, as is by said sub- 
division one prescribed in the case of a person [Cor individual 
member of a firm or partnership]; and in the event of the death, 
resignation or removal of such officer due notice of that fact shall 
forthwith be given in writing to the department of state, together 
with a copy of the minutes of any meeting of the board of diree- 
tors of said corporation, certified by the secretary, indicating the 
death, resignation or removal of such officer due notice of that 
fact shall forthwith be given in writing to the department of state, 
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together with a copy of the minutes of any meeting of the board 
of directors of said corporation, certified by the secretary, indicat- 
ing the death, resignation or removal of such officer and the elec- 
tion or designation of the successor of such deceased, resigned or 
removed officer. 

3. (a) If the applicant is a corporation the application shall 
disclose the names of all those who own more than ten per centum 
of the stock of the corporation. 

(b) If, at any time, any person other than one listed in the 
application becomes an owner of more than ten per centum of a 
licensed corporation’s stock the name of such person shall be 
reported to the secretary of state. 

(c) The secretary of state may deny a license to @ corporation if 
it shall appear that ten per centum or more of the stock of such 
corporation is held by a person who cannot meet the character 
standard set for an individual licensee. 

(d) The secretary of state may suspend or revoke the license of 
a corporation if, at any time, more than ten per centum of the 
corporate stock is held by a person who can not meet the character 
standard set for an individual licensee. 

§ 5. Section seventy-three of such Jaw, as added by chapter six 
hundred ninety-six of the laws of nineteen hundred thirty-nine, is 
hereby amended to read as follows: 

§ 73. Enforcement of article; investigations. 1. The secretary 
of state shall have the power to enforce the provisions of this article 
and upon complaint of any person, or on his own initiative, to 
investigate any violation thereof or to investigate the business, 
business practices and business methods of any person, firm or 
corporation applying for or holding a license as a private [detective 
or] investigator, if in the opinion of the secretary of state such 
investigation is warranted. Each such applicant or licensee shall be 
obliged, on request of the secretary of state, to supply such informa- 
tion, books, papers or records as may be required concerning his or 
its business, business practices or business methods, or proposed 
business practices or methods. Failure to comply with a lawful 
request of secretary shall be a ground for revoking, suspending, or 
failing to renew license issued under this article. 

2. For the purpose of enforcing the provisions of this article, 
and in making investigations relating to any violation thereof, and 
for the purpose of investigating the character, competency and 
integrity of the applicants or licensees hereunder, and for the 
purpose of investigating the business, business practices and busi- 
ness methods of any applicant or licensee, or of the officers or 
agents thereof, the department of state, acting by such officer or 
person in the department as the secretary of state may designate, 
shall have the power to subpoena and bring before the officer or 
person so designated any person in this state and require the 
production of any books, records or papers which he deems 
relevant to the inquiry and administer an oath to and take testi- 
mony of any person or cause his deposition to be taken with the 
same fees and mileage and in the same manner as prescribed by 
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law for civil cases and in a court of record, except that any appli. 
cant or licensee or officer or agent thereof shall not be entitled 
to such fees and/or mileage. Any person, duly subpoenaed, who 
fails to obey such subpoena without reasonable cause or Without 
such cause refuses to be examined or to answer any legal or per. 
tinent question as to the character or qualification of such applicant 
or licensee or such applicant’s or licensee’s business, business prac. 
tices and methods or such violations, shall be guilty of a mis. 
demeanor and also shall be subject to the procedure and sanctions 
set forth in section four hundred six of the civil practice act. 
The testimony of witnesses in any [such] investigative proceeding 
shall be under oath, which the secretary of state or one of his 
deputies, or a subordinate of the department of state designated 
by the secretary of state, may administer, and wilful false swear. 
ing in any such proceeding shall be perjury. 

3. Such records as the secretary of state shall determine by 
rule shall be maintained by each liccensce and in addition, the 
secretary may prescribe by rule that further records be kept by 
certain classes of licensees. 

§ 6. Subdivisions one and two of section seventy-four of such 
law, as last amended by chapter ninety-three of the laws of nine- 
teen hundred forty-five, is hereby amended to read as follows: 

1. When the application shall have been examined and such 
further inquiry and investigation made as the secretary of state 
shall deem proper, and when the secretary of state shall be satis. 
fied therefrom of the good character, competency and integrity of 
such applicant, or, if the applicant be a firm, partnership or cor- 
poration, of the individual members or officers thereof, and a period 
of ten days from the date of the filing of the application shall 
have passed, the department of state shall issue and deliver to 
such applicant a certificate of license to conduct such business and 
to own, conduct or maintain a bureau, agency, sub-agency, office 
or branch office for the conduct of such business on the premises 
stated in such application, upon the applicant’s paying to the 
department of state for each such certificate of license so issued, 
for the use of the state, a license fee of two hundred dollars, if 
the applicant be an individual, or of three hundred dollars if a 
firm, partnership or corporation, and upon the applicant’s execut- 
ing, delivering and filing in the office of such department a surety 
company bond in the sum of ten thousand dollars, conditioned for 
the faithful and honest conduct of such business by such applicant, 
which surety bond must be written by a company recognized and 
approved by the superintendent of insurance of the state, and 
approved by the department of state with respect to its form, 
manner of execution and sufficiency provided, however, before a 
license is issued to a non-resident the applicant must file with the 
secretary of state a written consent to the jurisdiction of the courts 
of New York (a) in any case or cases arising from any contract 
for the performance of private investigative services made within 
the state or to be performed, wholly or in part, within the state 
or in any way connected with the conduct of business within the 
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state and (b) in any case or cases arising from any tort occurring 
within the state or occurring in connection with the business of 
the licensee within the state. The license granted pursuant to this 
article shall last for a period of two years, but shall be revocable 
at all times by the department of state for cause shown; and in 
the event of such revocation or of a surrender of such license no 
refund shall be made in respect of any license fee paid under the 
provisions of this article. Such bond shall be taken in the name 
of the people of the state of New York, and any person injured 
by the violation of any of the provisions of this article or by 
the wilful, malicious and wrongful act of the principal or employee 
may bring an action against such principal, employee or both on 
said bond in his own name to recover damages suffered by reason 
of such wilful, malicious and wrongful act. In each and every 
suit, or prosecution arising out of this article, the agency of any 
employee as to the employment and as to acting in the course of 
his employment, shall be presumed. The license certificate shall 
be in a form to be prescribed by the secretary of state and shall 
specify the full name of the applicant, the location of the principal 
office or place of business and the location of the bureau, agency, 
sub-agency, office or branch office for which the license is issued, 
the date on which it is issued, the date on which it will expire and 
the names and residences of the applicant or applicants filing the 
statement required by section seventy-two upon which the license 
is issued and in the event of a change of any such address or resi- 
dence the department of state shall be duly notified in writing of 
such change within twenty-four hours thereafter, and failure to 
give such notification shall be sufficient cause for revocation of such 
license. No such license shall be issued to a person under the age 
of twenty-five years. 

2. Except as hereinafter in this subdivision provided, no such 
license shall be issued to any person who has been convicted in 
this state or any other state or territory of a felony, or any of 
the following misdemeanors, or offenses, to wit: (a) illegally using, 
carrying or possessing a pistol or other dangerous weapons; (b) 
making or possessing burglar’s instruments; (c) buying or receiv- 
ing stolen property; (d) unlawful entry of a building; (e) aiding 
escape from prison; (f) unlawfully possessing or distributing 
habit forming narcotic drugs; (g) violating subdivisions six or 
eight, of section seven hundred twenty-two of the penal law; (h) 
violating section seven hundred forty-two, section seven hundred 
forty-three, or section scven hundred forty-five of the penal law. 
Except as hereinafter in this subdivision provided, no license 
shall be issued to any person whose license has been previously 
revoked by the department of state or the authorities of any other 
state or territory because of conviction of any of the crimes or 
offenses specified in this section. The provisions of the subdivi- 
sion shall not prevent the issuance of a license to any person who, 
subsequent to his conviction, shall have received executive pardon 
therefor removing this disability, or who has received a certificate 
of good conduct granted by the board of parole pursuant to the 
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provisions of the executive law to remove the disability under 
this section because of such conviction or previous license 
tion occasioned thereby. 

§ 7. Section eighty-three of such law, as last amended by chapter 
four hundred ten of the laws of nineteen hundred forty-nine 
hereby amended to read as follows: : 

§ 83. Application of article. Nothing in this article shall apply 
to any detective or officer belonging to the police force of the 
state, or any county, city, town or village thereof, appointed or 
elected by due authority of law, or to any person in the employ of 
any police force or police department of the state, or of any county. 
city, town or village thereof while engaged in the performance 
of their official duties; nor to any person, firm, company, partner. 
ship, corporation, or any bureau or agency, whose business jg 
exclusively the furnishing of information as to the business and 
financial standing, and credit responsibility of persons, firms, or 
corporations, or as to the personal habits and financial responsi- 
bility of applicants for insurance, indemnity bonds or commercial 
eredit or of claimants under insurance policies; and whose business 
does not embrace other activities described in section seventy-one of 
this chapter; or whose business is licensed by the industrial com- 
missioner under the provisions of section twenty-four-a or sub- 
division three-b of section fifty of the workmen’s compensation 
law or whose business is representing employers or groups of 
employers insured under the workmen’s compensation law in the 
state insurance fund; nor to any corporation duly authorized by 
the state to operate a central burglar or fire alarm protection busi- 
ness; nor to any person while engaged in the business of adjuster 
for an insurance company nor to any public adjuster licensed by 
the superintendent of insurance under the insurance law nor to any 
person regularly employed as special agent, detective or investi- 
gator exclusively by one employer in connection with the affairs 
of that employer only nor to any charitable or philanthropic society 
or association duly incorporated under the laws of the state and 
which is organized and maintained for the public good and not 
for private profit, nor shall anything in this article contained be 
construed to affect in any way attorneys or counselors at law in 
the regular practice of their profession, but such exemption shall 
not enure to the benefit of any employee or representative of such 
attorney or counselor at law who is not employed solely, exclusively 
and regularly by such attorney or counselor at law. No person, 
firm, company, partnership, corporation or any bureau or agency 
exempted hereunder from the application of this article shall per- 
form any manner of detective service as described in section sev- 
enty-one hereof, for any other person, firm, company, partnership, 
corporation, bureau or agency whether for fee, hire, reward, other 
compensation, remuneration, or consideration or as an accommoda- 
tion without fee, reward or remuneration or by a_ reciprocal 
arrangement whereby such services are exchanged on request of 
parties thereto. The commission of a single act prohibited by this 
article shall constitute a violation thereof. 
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Nothing in this article shall be construed to affect or prohibit 
the right of any person to form or become affiliated with or to eon- 
tinue as a member of any union, association, society or organization 
of his own choosing. 

§ 8. This act shall take effect October first, nineteen hundred 
fifty-eight. 


Bill No. 4, Assembly Int. No. 4247: 


AN ACT 


To amend the general business law, in relation to the surrender 
of licenses as private investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The general business law is hereby amended by insert- 
ing therein a new section, to be section seventy-eight-a, to read 
as follows: 

§ 78-a. Surrender of licenses. A license issued pursuant to 
this article may not be surrendered nor may any licensee resign 
as such licensee without the written approval of the secretary of 
state or any deputy authorized to act for him. 

§ 2. This act shall take effect October first, nineteen hundred 
fifty-eight. 


Bill No. 5, Assembly Int. No. 4248: 


AN ACT 


To amend the general business law, in relation to the rule- 
making power of the secretary of state 


The People of the State of New York, represented in Senale and 
Assembly, do enact as follows: 


Section 1. The general business law is hereby amended by 
adding thereto a new section, to be section seventy-three-a, to 
read as follows: 

§ 73-a. Rule making. The secretary of state shall have the 
power to make rules to carry out the purposes of this act. A 
violation of such rules shall be a misdemeanor and shall be a 
ground for revocation, suspension or failure to renew a license. 

§ 2. This act shall take effect October first, nineteen hundred 
fifty-eight. 


EXPLANATION — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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Bill No. 6, Assembly Int. No. 4249: 


AN ACT 


To amend the general business law, in relation to unlawfyl 
acts of private investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section eighty-four of the general business law, as 
last amended by chapters three hundred fifty-three and six hun- 
dred eight of the laws of nineteen hundred fifty-five, is hereby 
amended to read as follows: 

§ 84. Unlawful acts. It is unlawful for the holder of a license[,,] 
issued under this article[,] or for any employee of such licensee, 
knowingly to commit any of the following acts within or without 
the state of New York: to incite, encourage[[,] or aid in the incite. 
ment or encouragement of any person or persons who have become 
a party to any strike, to do unlawful acts against the person or 
property of any one, or to incite, stir up, create or aid in the 
inciting of discontent or dissatisfaction among the employees of 
any person, [firm, or] partnership, corporation, association or 
other entity with the intention of having them strike; to interfere 
or prevent lawful and peaceful picketing during strikes; to inter- 
fere with, restrain[[,] or coerce employees in the exercise of their 
right to form, join or assist any labor organization of their own 
choosing; to interfere or hinder the lawful or peaceful collective 
bargaining between employees and employers; to pay, offer, or 
give any money, gratuity, favor, consideration, or other thing of 
value, directly or indirectly, to any person for any verbal or 
written report of the lawful activities of employees in the exercise 
of their right of self-organization, to form, join[[,] or assist labor 
organizations and to bargain collectively through representatives 
of their own cloosing; to advertise for, recruit, furnish or replace 
or offer to furnish or replace for hire or reward, within or with- 
out the state of New York, any help or labor, skilled or unskilled, 
or to furnish or offer to furnish armed guards, other than armed 
guards theretofore regularly employed for the protection of pay- 
rolls, property or premises, for service upon property which is 
being operated in anticipation of or during the course or existence 
of a strike, or furnish armed guards upon the highways, for persons 
involved in labor disputes or to furnish or offer to furnish to 
employers or their agents, any arms, munitions, tear gas imple- 
ments[,] or any other weapons; or to send letters or literature 
to employers offering to eliminate labor unions or distribute or 
cireulate any list of members of a labor organization, or to advise 
any person of the membership of an individual in a labor organiza- 
tion for the express purpose of preventing those so listed or named 
from obtaining or retaining employment. The violation of any of 


ExpLanation — Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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the provisions of this section shall constitute a misdemeanor and 
shall be punishable by a fine of not less than five hundred dollars, 
or one year’s imprisonment or both. It is unlawful for the holder 
of a license to collect or offer or attempt to collect or directly or 
indirectly engage in the business of collecting of debts or claims 
of any kind, excepting that the repossession of property in the 
temporary possession of defaulting purchaser or conditional sale 
agreements or under other circumstances by which title to said 
property has not been transferred to the temporary possessor, or 
the repossession of property from the owner after default under 
a chattel mortgage on such property shall not be considered a 
violation of this section and excepting further that the secretary 
of state may grant exemption from this prohibition in the collec- 
tion of debts of licensees who are principally engaged in the busi- 
ness of credit investigation and credit reporting. It is unlawful 
for the holder of a license to furnish or perform any services 
described in subdivision one of section seventy-one of this article 
on a contingent or percentage basis or to make or enter into any 
agreement for furnishing services of any kind or character, by the 
terms or conditions of which agreement the compensation to be 
paid for such services to the holder of a license is partially or 
wholly contingent or based upon a percentage of the amount of 
money or property recovered or dependent in any way upon the 
result achieved. [It is unlawful for the holder of a license to 
issue to any person employed by such licensee a badge or shield, 
similar in design, color or shape to, or in any manner resembling, 
the shield worn by members of the police department of the city 
of New York, and it is unlawful for a person employed by a licensee 
to possess, carry or display such a badge or shield.] Jt shall be 
unlawful for a holder of a license to use, display, cause to be 
printed or distributed, cards, letter-heads, circulars, brochures or 
any other advertising material or advertisement in which any name 
or indicia of the license status of the licensee is set forth in any 
manner other than the name under which the licensee is duly 
licensed. It is unlawful for the holder of a license to own, have 
or possess or in any manner to wear, exhibit or display, a shield 
or badge of any material, kind, nature or description, in the per- 
formance of any of the activities as private investigator under 
article seven of the general business law. It is unlawful for any 
holder of a license to issue to any person employed by such licensee, 
a badge or shield of any material, kind, nature or description, and 
itis unlawful for any person employed by such licensee to possess, 
carry or display a badge or shield of any description provided that 
any licensed private investigator who also engages in the business 
of private watch, guard or patrol agency may possess, use or dis- 
play or issue to employees in the conduct of such business, a rec- 
tangular metal or woven insignia to be worn on the outer clothing 
and approved by the department of state, which insignia shall not 
be larger than three inches high or four inches wide with an 
inscription thereon containing the word ‘‘watchman’’, ‘‘guard’’ 


\7 
45495 O—60—pt. 428 1( ‘ 


- 








1144 WIRETAPPING 


or ‘‘patrol’’ and the name of the licensee. It shall be unlawful 
for any licensee to publish or cause to be published any advertise. 
ment, letter-head, circular, statement or phrase of any sort which 
suggests that the licensee is an official police or investigative agency 
or any other agency instrumentality of the state of New York oy 
any of its political subdivisions. It shall be unlawful for any 
licensee to make any statement which would reasonably cans 
another person to believe that the licensee is a police officer or 
official investigator of the state of New York or any of its political 
subdivisions. It shall be unlawful for a licensee to offer, by radio, 
television, newspaper advertisement or any other means of com. 
munication, to perform services at any location which is merely 
the location of a telephone answer service unless full disclosure 
of that fact is made in the advertisement. 

§ 2. This act shall take effect October first, nineteen hundred 
fifty-eight. 


Bill No. 7, Assembly Int. No. 4250: 


AN ACT 


To amend the general business law, in relation to the renewal 
of the licenses of private investigators 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. Section seventy-eight of the general business law, as 
added by chapter three hundred forty-nine of the laws of nineteen 
hundred thirty-eight, is hereby amended to read as follows: 

§ 78. Renewal of licenses. A license granted under the provi- 
sions of this article may be renewed by the department of state 
upon application therefor by the holder thereof, in such form as 
the department may prescribe and payment of fee and filing of 
surety bond each in amounts equivalent to those specified in section 
seventy-four as pertaining to original licenses. [A renewal period 
Within the meaning of this article is considered as being six months 
from the date of expiration of a previously issued license.] The 
application shall be filed six weeks before the expiration date of 
the previously issued license unless the application is accompanied 
by alate filing fee of one hundred dollars. In no event will renewal 
be granted more than siz months from the date of expiration of a 
previously issued license. No person, partnership or corporation 
shall carry on any business subject to this article during any period 
which may exist between the renewal of a license and the date of 
erpiration of a previously issued license. 

§ 2. This act shall take effect October first, nineteen hundred 
fifty-eight. 


ExPLANATION Matter in italics is new; matter in brackets [ ] is old law to be omitted. 
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Bill No. 8, Assembly Int. No. 4251: 


AN ACT 
To amend the general business law, in relation to the license 
certificates and pocket cards of licensed investigators 


The People of the State of New York, represented in Senate and 
Assembly do enact as follows: 


Section 1. Section seventy-six of the general business law, as 
last amended by chapter three hundred forty-nine of the laws of 
nineteen hundred thirty-eight, Is hereby amended to 
follows : 

§ 76. Certificate[[,] or pocket card {or badge] lost or destroyed. 
If it shall be established to the satisfaction of the secretary of state, 
in accordance with rules and regulations of such department, that 
al unexpired license certificate[,] or pocket card [or badge], 
issued in accordance with the provisions of this article, has been 
lost or destroyed without fault on the part of the holder, such 
department shall issue a duplicate license certificate or pocket card 
for the unexpired portion of the term of the original license cer- 
tificate [and shall issue a duplicate badge for the unexpired portion 
of the term of the original license upon payment to the department 
of state of an amount required for such duplicate badge 

§ 2. Section eighty of such law, as last amended by chapter three 
hundred forty-nine of the laws of nineteen hundred thirty-eight, 
is hereby amended to read as follows: 

§ 80. License certificates[,] and pocket cards [[, shields or 
badges]. Upon the [issuing] isswance of a license as hereinbefore 
provided the department of state shall issue to each person, [indi- 
vidual, member of a firm] partner or officer of a corporation making 
and filing a statement required by section seventy-two of this chap- 
ter a pocket card of such size and design as the department of 
state may prescribe, which card shall contain a photograph of 
the licensee, the name and business address of the licensee and the 
imprint or impress of the seal of the department of state [and 
also a metal shield or badge, of such shape and description and 
bearing such inscription as the secretary of state may designate,] 
which pocket card [and badge] shall be evidence of due authoriza- 
tion pursuant to the terms of this article. All persons to whom 
such license certificates[,] or pocket cards[[, shields or badges] 
shall have been issued shall be responsible for the safe keeping of 
the same, and shall not [loan] lend, enable, let or allow any other 
person to have, hold, use[[, wear] or display such certificate[[,] or 
pocket card[[, shield or badge]; and any person so parting with 
such a license certificate[,] or pocket card[[, shield or badge or 
wearing] or displaying the same without authority, or who shall 
[wear or] display any license certificate[,J or pocket card[, 
shield or badge,J purporting to authorize the holder [or wearer] 
thereof to act as a private [detective or] investigator unless the 


read as 
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same shall have been duly issued pursuant to the provisions of this 
article shall be guilty of a misdemeanor. Failure to comply with 
the provisions of this section shall be sufficient cause for revocatioy 
of such license, and all such certificates[,] or pocket cards[, shields 
and badges] shall be returned to the department of state withiy 
seventy-two hours after the holder thereof has received notice jy 
writing of the expiration or revocation of such license. [No perso) 
except as authorized in this section, shall wear or display a shield 
or badge of any design or material, purporting to indicate that 
the wearer or bearer thereof is a private detective or investigator 
or is authorized to act as a private detective or investigator, unless 
required by law to do so.] It shall be unlawful for a holder of a 
license or anyone else to distribute, possess, use or display any 
paper, card, badge, shield or any other indicia of a license status 
pursuant to this article except as herein set forth. It shall be 
unlawful for a licensee to distribute to his or its employees any 
paper, card or any other form of employment identification except 
in a form approved by the secretary of state. Any person violating 
[the provisions] any provision of this section shall be guilty of a 
misdemeanor. 

§ 3. This act shall take effect October first, nineteen hundred 
fifty-eight. 


Bill No. 9, Assembly Int. No. 4252: 


AN ACT 


To amend the general business law, in relation to the business 
of private detective or investigator and to the licensing of pri- 
vate watchmen, guards and patrol agencies and making an 
appropriation to the department of state for carrying out 
the provisions hereof 


The People of the State of New York, represented in Senate and 
Assembly, do enact as follows: 


Section 1. The general business law is hereby amended by 
inserting therein a new article, to be article thirty, to read as fol: 
lows: 

ARTICLE 30 


PRIVATE WATCHMEN, GUARDS AND PATROL AGENCI&S 


Section 600. Licenses. 
601. Definitions. 
602. Application for licenses. 
603. Enforcement of article; investigations. 
604. Issuance of licenses; fee; bonds. 
605. Rule making. 
606. Posting and surrender of license certificate. 
607. License certificate or pocket card lost or destroyed. 
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608. Change of address. 

609. Renewal of licenses. 

610. Notice of hearings, determinations, review. 

611. License certificates, pocket cards and badges. 

612. Employees. 

613. Employees not to divulge information or make fals« 
reports. 

614. Application of article. 

615. Unlawful acts. 

616. Attorney-general to prosecute. 

617. Reward may be presumed. 

618. Department of state to employ agents; expenses for 
enforcement of law. 

619. Disposition of fees and other revenues. 


§ 600. Licenses. No person, partnership, or corporation shall 
engage in the business of watchman, guard or patorl agency for 
the purpose of acting as or furnishing a watchman or watchmen, 
guard or guards, patrolman or patrolmen or other person or persons 
to protect a person or persons or property or to prevent the theft, 
unlawful taking, misappropriation or concealment of goods, wares, 
merchandise, moncy, bonds, stocks, documents, choses in action, 
notes or other valuable documents, papers or articles of value for 
hire or reward, or advertise his, their or its business to be that of 
watchman, guard or patrol agency, regardless of the name or title 
used in describing such activity or notwithstanding the fact that 
other functions or services may also be performed for fee, hire or 
reward, without having first obtained from the department of stat 
a license so to do, for each such licensee and for each and every 
office and branch office to be owned, conducted, managed or main- 
tained by such person, or persons, partnership, corporation, associa- 
tion or other entity for the conduct of such business. A licenses 
under this act may not make any investigation except those which 
are incidental to the theft, loss, embezzlement, misappropriation 
or concealment of any property which he has hired or engaged to 
protect, guard or watch. 

§ 601, Definitions. 1. The business of ‘‘watchman’’, ‘‘guard’’ 

‘patrol agency’’ shall mean and include the furnishing for hire 
or b remerd of any service or services sct forth in section six hun- 
dred hereof by any person, partnership, corporation, association 
or other entity with or without the assistance of any employee or 
emrepces. 

§ 602. Application for licenses. Any person, partnership, or cor- 
ponition intending to conduct the business of watchman, guard 
or patrol agency, or any person or group of persons intending to 
own, conduct, manage or maintain a bureau or agency for the 
above mentioned purposes, or while engaged in other lawful bust- 
ness activity also intending to engage in any one or more of the 
activities set forth in section siz hundred hereof shall file in the 
office of the department of state, for cach office or branch office to bi 
owned, conducted, managed or maintained by such person, partner- 
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ship, corporation, association or other entity for the conduct of such 
business, a written application, duly signed and verified as follows. 
1. If the applicant is a person, the application shall be signed 
and verified by such person or if the applicant is a partnership 
the application shall be signed and verified by cach individual 
composing or intending to compose such partnership. The applica. 
tion shall state the full name, age, residence within the past thre 
years, present and previous occupations of cach person so signing 
the same, that he is a citizen of the United States, the location 
of the principal place of business and every branch office for whieh 
the license is desired, and such further facts as may be r¢ quired 
by the department of state to show the good character, competency 
and integrity of each person signing such application. Each 
person signing such application shall submit to the department, 
of state, his application including (but not limited to) his photo- 
graph taken within six months prior thereto, in duplicate, in pass. 
port size, and five sets of fingerprints of his two hands recorded 
in such manner as may be specified by the secretary of state or 
his authorized representative. Before approval by the secretary 
of state of such application, it shall be the duty of the sceretary 
of state or his authorized representative to compare such finger. 
prints with fingerprints filed with the bureau of criminal identifica- 
tion, records and statistics of the state department of correction. He 
shall also cause the fingerprints to be compared with the appropriate 
files in any other state in which the applicant has lived within the 
past three years, with any files which may exist in the city in which 
the applicant will operate his business and with the files of the fed- 
cral bureau of investigation. If additional copies of fingerprints are 
required the applicant shall furnish them upon request. The sec- 
retary shall reveal the name of the applicant to the chief of police 
and the district attorney of the applicant’s residence and of the 
proposed place of business and shall request of them a report 
concerning the applicant’s character in the event they shall have 
information concerning it. The secretary shall take such other 
steps as may be necessary to investigate the honesty, good char- 
acter and integrity of each applicant. Every such applicant shall 
establish to the satisfaction of the secretary of state and by at 
least two duly acknowledged certificates, that such applicant, if 
a person, or in the case of a partnership, that cach partner or if 
a corporation, that the person or persons owning or holding the 
majority of the voting stock of such corporation, has or have 
been regularly employed as a watchman, guard or patrolman for 
a period of not less than two years or is eligible for a license pur 
suant to the provisions of article seven of the general business 
law. Each applicant shall take and pass a written examination 
prescribed by the secretary of state to test his understanding of 
this article and the rights, duties und powers of a private watch. 
man, guard or private patrolman. In the case of an application 
signed by a resident of New York such application shall be 
approved, as to each person signing the same, by not less than five 
reputable citizens of the community in which such applicant resides 
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or transacts business or in which it is proposed to own, conduct, 
manage or maintain the office or branch office for which the license 
is desired, each of whom shall certify that he has personally known 
the said person for a period of at least five years prior to the filing 
of such application, that he has read such application and believes 
each of the statements made therein to be true, that such personi 
is honest, of good character and competent, and not related or con- 
nected to the person so certifying by blood or marriage. In the 
case of an application signed by a non-resident of the state of 
New York such application, as to the non-resident, shall be approved 
by not less than five reputable citizens of the community in which 
such applicant resides. The certificate of approval shall be signed 
by such reputable citizens and duly verified and acknowledged by 
them before an officer authorized to take oaths and acknowledg- 
ment of deeds. All provisions of this section, applying to corpora- 
tions, shall also apply to joint-stock associations, except that each 
such joint-stock association shall file a duly certified copy of its 
articles of association. 

2. If the applicant is a corporation, the application shall be 
signed and verified by every officer thereof, and shall specify the 
name of the corporation, the date and place of its incorporation, 
the location of its principal place of business and branch office 
or offices for which the license is desired, the amount of the cor- 
poration’s outstanding paid up capital stock and whether paid 
in cash or property, and, if in property, the nature of the same, 
the name and domicile of each owner and holder of any of tts 
outstanding shares of stock and shall be accompanied by a duly 
certified copy of its certificate of incorporation. Each and every 
requirement as to character of subdivision one of this section as 
toa person or partner shall apply to every officer thereof ; and each 
such officer, his successor and successors shall prior to entering 
upon the discharge of his duties execute a similar statement, 
approved in like manner, as is by said subdivision one prescribed; 
and in the event of the death, resignation or removal of any such 
officer due notice of that fact shall forthwith be given in writing 
by registered mail to the department of state, together with a 
copy of the minutes of any meeting of the board of directors of 
sad corporation, certified by the secretary, indicating the death, 
resignation or removal of such officer and the election or designa- 
tion of the successor of such deceased, resigned or removed officer. 

3. (a) If the applicant is a corporation the application shall dis- 
close the names of all those who own more than ten per centum 
of the stock of the corporation. 

(b) If, at any time, any person other than one listed in the 
application becomes an owner of more than ten per centum of a 
leensed corporation’s stock the name of such person shall be 
reported to the secretary of state. 

(c) The secretary of state may deny a license to a corporation 
if it shall appear that ten per centum or more of the stock of such 
corporation is held by a person who cannot meet the character 
standard set for an individual licensee. 
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(d) The secretary of state may suspend or revoke the license 
of @ corporation if, at any time, more than ten per centum 9 
the corporate stock is held by a person who cannot meet the 
character standard set for an individual licensee. 

§ 603. Enforcement of article; investigations. 1. The secretary 
of state shall have the power to enforce the provisions of this 
article and upon the complaint of any person or on the secretary’s 
own wmitiative or that of a person authorized by him, to investi. 
gate any violation of this article or the business, practices, methods 
or activities of any person, partnership or corporation applying 
for or holding a license as a watchman, guard or patrol ageney 
if in the opinion of the secretary of state such investigation és 
warranted. Each such applicant or licensee shall be required, 
on request of the secretary of state or his authorized representative, 
to supply such information, books, papers or records as may be 
required concerning his, its or their business, business practices, 
methods, or activities or proposals relative thereto. Failure to 
comply with a lawful request of the secretary shall be a ground 
for revoking, suspending, or failing to renew license issued under 
this article. 

2. To enforce the provisions of this article, in making investiga. 
tions relating to any violation thereof or for the purpose of investi- 
gating the character, competency or integrity of any applicant 
or licensee hereunder or of any officer, director or employee, pro- 
posed or former officer, director or employee thereof or to inquire 
into, study or analyze the matters contained in subdivision one 
hereof, the department of state, acting by such officer or person 
in the department as the secretary of state may designate, shall 
have the power to subpoena and bring before the officcr or person 
so designated any person in this state and require the production 
of any books, records, correspondence, instruments, files, writings, 
papers or any other article which he deems relevant to the inquiry 
and to administer an oath to and take the testimony of any person 
or cause his deposition to be taken with the same fees and mileage 
and tn the same manner as prescribed by law for civil cases in a 
court of record, except that any applicant or licensee or officer 
or agent thereof shall not be entitled to such fees and/or mileage. 
Any person duly subpoenaed, who fails to obey such subpoena 
without reasonable cause or who without reasonable cause refuses 
to be examined or to answer any pertinent question as to the 
character or qualification of such applicant or licensee, officer, 
director or employee, proposed or former officer, director or 
employee, or such applicant’s or licensee’s business, practices, 
methods or activities or such violations or alleged violations, shall 
be guilty of a misdemeanor, and also shall be subject to the 
procedure and sanctions set forth in section four hundred siz of 
the civil practice act. The testimony of witnesses in any investiga 
tion’s proceeding shall be under oath, which the secretary of state, 
one of his deputies or his duly designated representatives may 
administer ; and wilful false swearing in any such proceeding shall 
by perjury. 
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3. Such records as the secretary vo} state shall determine by rule 
shall be maintained by each licensce and in addition, the secre tary 
may prescribe by rule that further records be kept by certain 
classes of licensees. 

§ 604. Issuance of licenses; fee; bonds. After the application 
shall have been examined and such further inquiry and investi- 
gation made as the secretary of state shall deem proper, when the 
secretary of state or his authorized representative shall be satisfied 
therefrom of the good character, competency and integrity of such 
applicant, or if the applicant be a partnership or corporation, of 
the individual members or officers, directors and stockholders 
thereof, the department of state shall issue and deliver to such 
applicant a certificate of license to conduct such business and to 
own, operate or maintain a branch office thereof for the conduct 
of such business at the address stated in such application, upon the 
payment by the applicant to the department of state for each 
such certificate of license so issued, a license fee of one hundred 
dollars if the applicant be an individual, or two hundred dollars 
if a partnership or corporation, and upon the applicant’s execut- 
ing, delivering and filing in the office of such department a surety 
company bond in the sum of ten thousand dollars, conditioned for 
the faithful, lawful and honest conduct of such business by such 
applicant, which surety bond must be written by a company rec- 
ognized and approved by the superintendent of insurance of the 
state and approved by the department of state with respect to 
its form, manner of execution and sufficiency, provided, however, 
before a license is issued to a non-resident the applicant must file 
with the secretary of state a written consent to the jurisdiction 
of the courts of New York (a) in any case or cases arising from 
any contract for the performance of private investigative services 
made within the state or to be performed, wholly or in part, within 
the state or in any way connected with the conduct of business 
within the state and (b) in any case or cases arising from any 
tort occurring within the state or occurring in connection with 
the business of the licensee within the state. The license granted 
pursuant to this article shall be for a period of two years, but 
shall be revocable at all times by the department of state for cause 
shown; and in the event of such revocation or of a surrender of 
such license no refund shall be made with respect to any license 
fee paid under the provisions of this article. Such bond shall 
be taken in the name of the people of the state of New York and 
any person injured by the violation of any of the provisions of 
this article or by the wilful, malicious or wrongful act of the 
principal or employee may bring an action against such principal, 
employee or both on said bond in his own name to recover damages 
suffered by reason of such wilful, malicious or wrongful act. In 
each and every action, proceeding, or prosecution arising out of 
this article, the agency of any employee, officer or director as to 
the employment and as to acting in the course and scope of his 
employment, shall be presumed. Every license certificate and 
pocket card shall be in a form preser‘bed by the secretary of state 
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and shall specify the full name of the applicant, the location of § 60 
the principal office or plac« of business and the location of every 
branch office for which the license is issued, the date on whieh such 1 
it as issued, the date on which it will expire and the names and | tion, $ 
residences of the applicant vr applicants filing the statemen § 60 
required by section six hundred two upon which the license is 


to mal 


upon 
issued. In the event of a change of any such address or residenee of sta 
the department of state shall be duly notified in writing of such | cause 
change within twenty-four hours thereafter. Failure to give such ) inac 
notification shall be sufficient cause for revocation of such license. issued 
No such license shall be issucd to a person under the age of twenty. same. 
five years. No such license shall be issued to any person who has ject t 
been convicted in this state or any other state or territory of a senta 
felony; or any of the following misdemeanors, or offenses, to wit; wnlar 
(a) illegally using, carrying or possessing a pistol or other dan. licens 
gerous weapon; to be 
(6) making or possessing burglar’s instruments; whicl 
(c) buying or receiving stolen property; artic 
(d) unlawful entry of a building; / cert? 
(e) aiding escape from prison; depa 
(f) unlawfully possessing or distributing habit forming narcotic have 
drugs; has | 
(g) violating subdivisions six or cight, of section seven hundred prov 
twenty-two of the penal law, except that such license may be issued the : 
to such person where he has received a full and unconditional arti 
pardon for such crime or offense, or received a certificate of good such 
conduct granted by the board of parole pursuant to the provisions } ora 
of the executive law to remove the disability under this section § 
because of such conviction; shal 
(h) violating section seven hundred forty-two, section seven hun- ant 
dred forty-three, or section seven hundred forty-five of the penal | with 
law. faut 
No license shall be issued to any person whose license has been adi 
previously revoked by the department of state or the authorities of tion 
any other state or territory because of conviction of any of the S 
crimes or offenses specified in this section. cer 
A bulletin board shall be maintained in the office of the depart- ; bra 
ment of state in a place accessible to the general public, on which tif 
there shall be posted at noon Friday of each week the following: a ren 
statement of all pending applications for licenses under this article, of . 
containing the name of the applicant stating whether an individual, the 
partnership, or corporation, and giving every proposed business ma 
address; a similar statement of all such licenses issued during the to 
preceding week and a similar statement of all such licenses revoked, de; 
suspended or surrendered during the preceding week. In the event su 
of the filing in the office of the department of state of a verified ret 
statement of objections to the proposed issuance of a license wnder th 
the provisions of this article, no license shall be issued to such 
applicant until all objections shall have been heard in a public a 
hearing and a determination made as provided by section six hun , @& 
dred nine hereof. m 
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§ 605. Rule making. The secretary of state shall have the power 
to make rules to carry out the purposes of this act. A violation of 
such rules shall be a misdemeanor and shall be a ground for revoca- 
tion, Suspension or failure to renew a license. 

§ 606. Posting and surrender of license certificate. Immediately 
upon the receipt of the license certificate issued by the department 
of state pursuant to this article, the licensee named therein shall 
cause such license certificate to be posted and at all times displayed 
in a conspicuous place in the office or branch office for which it is 
issued, so that all persons visiting such place may readily see the 
same. Such license certificate shall at all reasonable times be sub- 
ject to inspection by the secretary of state or by an authorized repre- 
sentative or representatives of the department of state. It shall be 
unlawful for any person, partnership or corporation holding such 
license certificate to post such certificate or to permit such certificate 
to be posted upon premises other thun those described therein or to 
which it has been transferred pursuant to the provisions of this 
article, or knowingly to alter, deface or destroy any such license 
certificate. Every license certificate shall be surrendered to the 
department of state within seventy-two hours after its term shall 
have expired or after notice in writing to the holder that such license 
has been revoked or suspended. Failure to comply with any of the 
provisions of this section is a misdemeanor and sufficient cause for 
the revocation of such license. A license issued pursuant to this 
article, cannot be surrendered nor can any licensee thereof resign as 
such licensce without the written approval of the seerctary of state 
or any deputy of his authorized to act for him. 

§ 607. License certificate vr pocket card lost or destroyed. If it 
shall be established to the satisfaction of the sceretary of state that 
an unexpired license certificate or pocket card, issued in accordance 
with the provision of this article, has been lost or destroyed without 
fault on the part of the holder, the department of state shall issue 
a duplicate license certificate vr pocket card for the unexpired por- 
tion of the term of the original license certificate. 

§ 608. Change of address. If the holder of an wnexpired license 
certificate issued pursuant to this article shall move the office or any 
branch office to a place other than that described in the license cer- 
tificate, within the twenty-four hours immediately following such 
removal, such licensee shall give written notice, by registered mail, 
of said removal to the department of state, which notice shall state 
the business address of the premises to which such removal was 
made and the date of said removal; and send such license certificate 
to said department at its office in the city of Albany, and such 
department shall cause to be written or stamped across the face of 
such license certificate a statement setting forth the facts of such 
removal, whereupon said license certificate with the endorsement 
thereon shall be returned to said licensee. 

§ 609. Renewal of licenses. The department of state may renew 
a license granted pursuant to this article within six months after 
expiration thereof upon application therefor by the holder thereof, 
in such form as the department may prescribe and upan payment 
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of the fee and the filing of a surety bond, each in the respective 
amount specified in section six hundred four hereof. The applica. 
tion shall be filed six weeks before the expiration date of the pre- 
viously issued license unless the application is accompanied by a 
late filing fee of one hundred dollars. No person, partnership, or 
corporation shall carry on any business subject to this article during 
any period which may exist between the renewal of a license and the 
date of expiration of a previously issued license. 

§ 610. Notice of hearings, determinations, review. 1. The depart. 
ment of state shall, before denying an application for a license or 
before revoking any license, and at lcast fifteen days prior to the 
date set for the hearing, and upon due notice to the complainant or 
objector, notify in writing the applicant for, or holder of such 
license of any charge made and shall afford said applicant, or 
licensee, an opportunity to be heard in person or by counsel in refer- 
ence thereto. Such written notice may be served by delivery of same 
personally to the applicant or licensee, or by mailing same by regis. 
tered mail to the last known business address of such applicant or 
licensee. Any person may initiate a charge. The hearing on such 
charges shall be at such time and place as the department of state 
shall prescribe and shall be conducted by such officer or person in 
the department as the secretary of state may designate, who shall 
have the power to subpoena and bring before the officer or person 
so designated any person in this state, and administer an oath to 
and take testimony of any person or cause his deposition to be taken 
with the same fees and mileage as prescribed by law in courts in this 
state im civil cases. If a proper basis for revocation or suspension 
is shown in the course of a hearing, the secretary may revoke or 
suspend without regard to the source and content of the original 
charge provided the complaint be amended and the applicant or 
licensee be given full opportunity to meet any evidence presented at 
the hearing which may provide the basis for disciplinary action. 
Such officer or person in the department of state designated to take 
such testimony shall not be bound by common law or statutory rules 
of evidence or by technical or formal rules of procedure. The officer 
or person designated to hear objections or charges shall make his 
determination according to the fair preponderance of the evidence 
submitted. In the event that the department shall deny the applica- 
tion for, or revoke or suspend any such license, its determination 
shall be in writing and officially signed. The original of such deter- 
mination, when so signed, shall be filed in the office of the depart- 
ment and copies thereof shall be mailed to the applicant or licensee 
and to the complainant within two days after the filing thereof as 
herein prescribed. The department, acting by such officer or person 
in the department as the secretary of state may designate, shall have 
the power to suspend a license pending a hearing and a determina 
tion of charges made against a licensee. The power to suspend a 
license pending a hearing shall be exercised only if charges stating 
a prima facie case that would warrant disciplinary action have been 
filed against the licensee, and if a statement of reasons for summary 
action is given to the licensee. The period of summary suspension 
is limited to twenty-one days, The action of the department of 
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state in granting or refusing to grant or to renew a license under 
this article or in revoking or suspending or refusing to revoke or 
suspend such a license shall be subject to review by a proceeding 
instituted under article seventy-eight of the civil practice act at the 
instance of the applicant for such license, the holder of a license so 
revoked or suspended or the person aygricved. 

2. All licenses and pocket cards shall be returned to the depart- 
ment of state within seven days after the mailing of notice of such 
revocation or suspension or in lieu thereof, the licensee whose license 
has been revoked or suspended shall make and file an affidavit in 
form prescribed by the department of state, showing that the failure 
to return such license and pocket card is due either to loss or 
destruction thereof. 

3. The display or use of a license or pocket card hereunder 
after the revocation or suspension thereof are prohibited. 

4, Whenever a license hereunder is revoked by the department, 
such licensee shall be ineligible to be relicensed pursuant to this 
article, until after the expiration of a period of one year from the 
date of such revocation. 

§ 611. License certificates, pocket cards and badges. Upon the 
issuance of a license as hereinbefore provided, the department of 
state shall issue to each such person, partner, officer or director 
making and filing the statement required by section six hundred 
two of this article, a pocket card of such size and design as the 
department of state shall prescribe. Said card shall contain a 
photograph of the person to whom such card was issued, the date 
of issuance and expiration thereof, the name and business address 
of the licensee and the imprint or impress of the seal of the 
department of state. All persons to whom such license certificates 
and pocket cards shall have been issued, shall be responsible for 
the safe keeping of the same and shall not lend, enable, let or 
allow any other person to have, hold, use or display such certificate 
or pocket card. Any person so parting with such a license cer- 
tificate or pocket card or displaying the same without authority 
or who shall display any license certificate or pocket card purport- 
ing to authorize the holder thereof to act as a watchman, guard 
or private patrolman unless the same shall have been duly issued 
pursuant to the provisions of this article, shall be guilty of a mis- 
demeanor. Failure to comply with the provisions of this section 
shall be sufficient cause for revocation of such license and all such 
certificates or pocket cards, shall be returned to the department 
of state within seventy-two hours after the holder thereof has 
received notice in writing of the expiration or revocation of such 
license. It shall be unlawful for a holder of a license or anyone 
else to possess, use or display any paper, card, badge, shield or any 
other indicia of a licensed status pursuant to this article except 
that a licensee or an authorized employee, officer or director may 
wear on his outer clothing a rectangular metal or woven insignia 
approved by the department of state, which insignia shall not be 
larger than three inches high nor four inches wide with an inscrip- 
tion thereon containing the word ‘‘watchman’’, ‘‘guard’’ or 
“patrol”? and the name of the licensee by whom employed. Any 
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person violating the provisions of this section shall be guilty of q 
misdemeanor. ven 

§ 612. Employees. 1. No person shall be or act as an employee 
of or be employed in any capacity whatever, temporarily or other. 
wise, by any licensed watchman, guard or patrol agency, without 
first complying with the provisions for employce registration of 
article seven of the general business law. 

2. No employee registered under article seven of the general 
business law shall perform any of the services described in section 
six hundred of this article for or on behalf of any person other 
than a licensed watchman, guard or patrol agency employing him 
nor shall such employee receive or demand compensation for such 
services from anyone other than such licensee. 

3. The holder of any license issued pursuant to section siz 
hundred four of this article may employ any number of employees 
registered or applying for registration pursuant to article seven 
of the general business law to assist such licensee in the business 
of watchman, guard or private patrol as described in section siz 
hundred and at all times during such employment said employer 
shall be legally responsible for the good conduct in the business of 
each and every person so employed. 

4. The secretary shall have the power to waive the requirement 
of registration for an employee upon petition of a holder of a 
license certificate if the secretary is persuaded that the employee 
is not engaged in investigative or guard work, does not supervise 
such work and does not have access to confidential information. 

5. A person licensed as a port watchman pursuant to the water. 
front commission act shall not be required to register under this 
article if he is engaged in employment subject to regulation by 
the New York waterfront commission. Such a person shall be 
required to register if he engages in any guard or investigative 
activity other than that subject to regulation by the New York 
waterfront commission. 

The New York waterfront commission shall notify the secretary 
of state of the denial or revocation of any port watchman’s license. 
If such watchman is registered under this article, his registration 
shall be revoked. 

§ 613. Employees not to divulge information or make false 
reports. Any person who is or has been an employee of a holder 
of a license shall not divulge to any one other than his employer 
or as his employer shall direct, ercept as he may be required by 
law, any information acquired by him during such employment in 
respect of any of the work to which he shall have been assigned 
by such employer. Any such employee violating the provisions of 
this section and any such employee who shall wilfully make a 
false report to his employer in respect of any of such work, shall 
be guilty of a misdemeanor. The employer of any employee believed 
to have violated this section without any liability whatsoever shall 
supply the secretary of state or such officer or person in the depart. 
ment of state as the secretary of state may designate, with all 
the known facts and circumstances relating to the said employee's 
transaction, performance, non-performance, action or wmaction 
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believed to be in violation of this article. The secretary of state 
or his authorized representative may conduct further investigation 
and submit the evidence thus acquired to the attorney-general 
of the state for appropriate action in accordance with the provi- 
sions of section six hundred fifteen of this article. 

§ 614. Application of article. Nothing in this article shall apply 
to any detective or officer, appointed or elected by due authority 
of law, in the employ of or belonging to the police force of the 
state or of any county, city, town or village thereof, while engaged 
in the performance of his official duties; nor to any person, part- 
nership or corporation duly licensed as a private investigator 
pursuant to article seven of the general business law; nor to any 
corporation duly authorized by the state to operate a central 
burglar or fire alarm protection business; nor to any person 
regularly employed as private watchman, guard or patrol exclu- 
sively by one employer in connection with the affairs of that 
employer only. The commission of a single act prohibited by this 
article shall constitute a violation thereof. Nothing in this article 
shall be construed to affect or prohibit the right of any person to 
form or become affiliated with or to continue as a member of any 
union, association, society or organization of his own choosing. 

§ 615. Unlawful acts. It is unlawful for any employer or 
employee holding a license issued under this article, knowingly 
to commit any of the following acts within or without the state of 
New York: to incite, encourage or aid in the incitement or encour- 
agement of any person or persons who have become a party to any 
strike, to do unlawful acts against the person or property of 
any one or to incite, stir up, create or aid in the inciting of dis- 
content or dissatisfaction among the employees of any person, 
partnership, corporation, association or other entity with the inten- 
tion of having them strike; to interfere with or prevent lawful 
and peaceful picketing during strikes; to interfere with, restrain, 
or coerce employees in the exercise of their right to form, join or 
assist any labor organization of their own choosing; to interfere 
with or hinder the lawful or peaceful collective bargaining between 
employees and employers; to pay, offer, or give any money, gratu- 
ity, favor, consideration, or other thing of value, directly or 
indirectly, to any person for any oral or written report of the 
lawful activities of employees in the c.rercise of their right of self- 
organization, to form, join, or assist labor organizations and to 
bargain collectively through representatives of their own choosing; 
to advertise for, recruit, furnish or replace or offer to furnish or 
replace for hire or reward, within or without the state of New 
York, any help or labor, skilled or unskilled, or to furnish or offer 
to furnish armed guards, other than armed guards theretofore 
regularly employed for the protection of payrolls, property or 
premises, for service upon property which is being operated in 
anticipation of or during the course or existence of a strike, or 
furnish armed guards upon the highways, for persons involved in 
labor disputes or to furnish or offer to furnish to employers or 
their agents, any arms, munitions, tear gas implements, or any 
other weapons; or to send letters or literature to employers offering 
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to eliminate labor unions or distribute vr circulate any list of mem 
bers of a labor organ ization, or to advise any person of the me mber. 
ship of an individual in a labor organization for the express ah 
pose of preventing those so listed or named from obtaining or retain. 
ing employment. The violation of any of the provisions of this 
article shall constitute a misdemeanor and shall be punishable by . 
fine of not more than five hundred dollars, or not more than on 
year’s imprisonment or both. It is unlawful for the holder of ¢ 
license to furnish or perform any services described in section siz 
hundred of this article on a contingent or percentage basis or ty 
make or enter into any agreement for furnishing services of any 
kind or character, by the terms or conditions of which agreement 
the compensation to be paid for such services to the holder of a 
license is partially or wholly contingent or based upon a pe rcentag 
of the amount of money or property recovered or dependent in any 
way upon the result achieved. | 

S 616. Attorney-general to prosecute. Criminal action for viola. 
tion of this article shall be prosecuted by the attorney-general 
or his deputy in the name of the people of the state, and in any 
such prosecution the attorney-general or his deputy, shall crereis 
all the powers and perform all dutics which the district attorney 
would otherwise be authorized to cxrcercise or to perform therein 
(‘pon a conviction for a violation of any provision of this artiek 
and within ten days thereafter, the attorney-general shall maki 
and file with the department of state a detailed report showing 
the date of such conviction, the name of the person convicted and 
the nature of the charge. 

$ 617. Reward may be presumed. In any prosecution under this 
article any person, partnership, corporation, association or othe 
cntity who or which performs or comnts any of the acts set forth 
in section sir hundred shall be presumed to do so for a fee, com- 
pensation, valuable consideration or reward. j 

$ 618. Department of state to employ agents; expenses for 
enforcement of law. The department of state is hereby authorized 
to employ such agent or agents as the secretary of state may deem 
necessary to enable the department of state to carry out the prov- 
sions of this article and to enforce compliance therewith; and the 
secretary of state and each such agent so employed by him, is hereby 
endowed, in respect to violations of any of the provisions of this 
article, with all the powers of a peace officer. 

§ 619. Disposition of fees and other revenues. All fees and other 
moneys derived from the operation of this article shall on the 
fifth day of each month be paid by the department of state into 
the state treasury. 

§ 2. Existing article thirty and sections six hundred and six 
hundred one thereof of such law, as last renumbered by chapter 
seven hundred five of the laws of nineteen hundred fifty-five, are 
hereby renumbered article thirty-one and sections six hundred 
fifty and six hundred fifty-one, respectively. 

S 3. This act shall take effect October first, nineteen hundred 
fifty-eight. 
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APPENDIX H 


JOINT RESOLUTION ADOPTED MARCH 29, 1957, CONTINU- 
ING THE COMMITTEE UNTIL MARCH 31, 1958, AS THE 
JOINT LEGISLATIVE COMMITTEE ON PRIVACY OF COM- 
MUNICATIONS AND LICENSURE OF PRIVATE INVESTI- 
GATORS 


WuerEas, The Joint Legislative Committee to Study Illegal 
Interception of Communications was created by joint resolution 
of the Senate and Assembly adopted on February 22, 1955, and 


thereafter continued by mesne joint resolutions of Senate and 
Assembly to March 31, 1957; and 


Wuereas, The initial studies of this committee revealed shocking 
invasions of the personal privacy of individuals by licensed private 
investigators and called into serious question the effectiveness of the 
laws of licensure and regulation of this profession; and 


WuereEas, This committee, in the 1956 and 1957 sessions of the 
legislature, proposed extensive legislative change in the laws con- 
trolling the interception of communications by private individuals 
and law enforcement authorities; and 


Wuereas, In accordance with the concurrent resolution adopted 
March 22, 1956, this committee, in addition to its investigation of 
the problems and the law relating to the privacy of communications, 
has initiated a study of Article 7 of the General Business Law and 
related statutes concerning the licensing, regulation and control of 
private investigators, and this study, yet to be completed, reveals 
the need for a comprehensive revision of the present laws and regu- 
lations for licensure and control of private investigators; and 


WuHerEAS, The Secretary of State, following this committee’s 
disclosure of irregularities in the activities of certain licensed 
private investigators, conducted an investigation of the activities 
of private investigators and thereafter recommended extensive 
legislative change in the laws with respect thereto, and this com- 
mittee’s initial industry-wide survey of these licenses indicates 
their intense concern with the nature of these proposals and their 
desire that the legislature afford the subject matter a broader and 
more extensive study ; and 


WHEREAS, The committee will be unable to complete all of its 
studies and conclude its work by March 31, 1957; now, therefore, 
be it 

Resolved (if the Senate concur), 1. That the Joint Legislative 
Committee to Study Illegal Interception of Communications, which 
was created by concurrent resolution adopted on February 22, 1955, 
and extended by joint resolution adopted on March 22, 1956, until 
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March 31, 1957, to investigate invasion of privacy and other rights 
of individuals by unreasonable and unlawful interception of tele. 
phone and telegraph communications, the methods employed » 
which can be employed in making such interceptions and th 
measures which may be taken to overcome, prevent and eliminat, 
such practices, be and the same is hereby continued with all of jts 
powers and duties. 


2. That the name of this committee is hereby changed to Joint 
Legislative Committee on Privacy of Communications and Liecep. 
sure of Private Investigators. 


3. That the committee shall continue its study for possible 
revision and recodification of Article 7 of the General Business Lay 
and the pertinent statutes concerning the licensing, regulation and 
control of private investigators and shall examine the practices 
procedures and regulations of those departments or other units of 
State and local government charged with the administration of 
such laws of licensure, regulation and control of private invest. 
gators. 


4. That the committee shall conclude such studies as it is now 
conducting and shall likewise complete the studies with which jt 
is hereinabove charged and shall be continued for those purposes to 
and including the thirty-first day of March, nineteen hundred 
fifty-eight. 


2. That the committee shall render a report to the legislature 
on or before the thirty-first day of March, nineteen hundred fifty. 
eight; and, be it further 


Resolved (if the Senate concur), That any unexpended balance 
of the appropriation heretofore provided for the expenses of this 
committee from the legislative contingent fund, is hereby reappro. 
priated and made available to such committee; and, be it further 


Resolved (if the Senate concur), That in addition thereto the 
sum of fifty thousand dollars ($50,000) for the expenses of this 
committee from the legislative contingent fund is hereby appro- 
priated and made available for such committee on vouchers 
approved and audited as provided by law. 
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APPENDIX | 


JOINT RESOLUTION ADOPTED MARCH 26, 1958, CONTIND- 
ING THE JOINT LEGISLATIVE COMMITTEE ON PRIVACY 
OF COMMUNICATIONS AND LICENSURE OF PRIVATE 
INVESTIGATORS UNTIL MARCH 31, 1959 


Wuereas, The Joint Legislative Committee to Study Illegal 
Interception of Communications was created by joint resolution 
of the Senate and Assembly adopted on February 22, 1955, and 
thereafter continued by mesne joint resolutions of Senate and 
Assembly to March 31, 1957; and thereafter again continued to 
March 31, 1958, as the Joint Legislative Committee on Privacy of 
Communications and Licensure of Private Investigators; and 


WuereEas, The initial studies of this committee revealed shocking 
invasions of the personal privacy of individuals by licensed private 
investigators and called into serious question the effectiveness of 
the laws of licensure and regulation of this profession; and 


WuHereas, This committee, in the 1956, 1957, and 1958 sessions of 
the legislature, proposed extensive legislative change in the laws 
controlling the interception of communications by private indivi- 
duals and law enforcement authorities; and 


WuHereEas, In accordance with the concurrent resolutions adopted 
March 22, 1956, and March 29, 1957, this committee, in addition to 
the investigation of the problems and the law relating to the 
privacy of communications, has made a study of Article 7 of the 
General Business Law and related statutes concerning the licens- 
ing, regulation and control of private investigators, and this study, 
yet to be completed, reveals the need for a comprehensive revision of 
the present laws and regulations for licensure and control of 
private investigators; and 


Wuereas, The Secretary of State, following this committee’s dis- 
closure of irregularities in the activities of certain licensed private 
investigators, conducted an investigation of the activities of private 
investigators and thereafter recommended extensive legislative 
change in the laws with respect thereto, and this committee’s initial 
industry-wide survey of these licensees indicates their intense con- 
cern with the nature of these proposals and their desire that the 
legislature afford the subject matter a broader and more extensive 
study, and 


Wuereas, The committee has suggested nine bills for considera- 
tion during 1958, a program affecting private investigators, and the 
administrators of Article 7 of the General Business Law; and 

Wuereas, The committee will be unable to complete all of its 


studies and conclude its work by March 31, 1958; now, therefore, 
be it 
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Resolved (if the Senate concur), 1. That the Joint Legislative 
Committee on Privacy of Communications and Licensure gf 
Private Investigators, which was created by concurrent resolution 
adopted on February 22, 1955, and extended by joint resolution 
adopted on March 22, 1956, and March 29, 1957, until March 3}. 


1958, to investigate invasion of privacy and other rights of individ. | 


uals by unreasonable and unlawful interception of telephone and 
telegraph communications, the methods employed or which can be 
employed in making such interceptions and the measures which 
may be taken to overcome, prevent and eliminate such practices 
be and the same is hereby continued with all of its powers and 
duties. 

2. That the committee shall continue its study for possible reyj. 
sion and recodification of Article 7 of the General Business Lay 
and the pertinent statutes concerning the licensing, regulation and 
control of private investigators and shall examine the practices, 
procedures and regulations of those departments or other units of 
State and local government charged with the administration of such 
laws of licensure, regulation and control of private investigators, 

3. That the committee shall conclude such studies as it is now 
conducting and shall likewise complete the studies with which it is 
hereinabove charged and shall be continued for those purposes to 
and including the thirty-first day of March, nineteen hundred 
fifty-nine. 

4. That the committee shall render a report to the legislature on 
or before the thirty-first day of March, nineteen hundred fifty. 
nine; and, be it further 


” Resolved (if the Senate concur), That any unexpended balance 
of the appropriation heretofore provided for the expenses of this 
committee from the legislative contingent fund, is hereby reappro- 
priated and made available to such committee; and, be it further 


Resolved (if the Senate concur), That, in addition thereto the 
sum of thirty thousand dollars ($30,000) for the expenses of this 
committee from the legislative contingent fund is hereby appro- 
priated and made available for such committee on vouchers 
approved and audited as provided by law. 


126 


vil. TE? 
WITFE 
OF PR 


(Reprinted v 


— 
VoLUMF 
— 


T 


Wir 
contro 
of the 
one aj 
persor 
Many 
autho 
libert! 
count 
ment 
secur 
is an 
vidus 

In 
some 
espic 
secr 
and 
just 
den 
itar 
free 

T 
tap 
bac 
by 
in’ 
esr 
rer 


ative 
e of 
Ation 
ation 
h 3], 
1vid. 
and 
n be 
hich 
‘ices, 
and 


reyi- 
Law 
and 
‘ices, 
ts of 


now 
it is 
8s to 
dred 


e On 
ifty- 


ance 
this 
pro- 
or 
the 
this 
pro- 
hers 


| 


} 


such 


i 


yi. TEXTS OF SELECTED LAW REVIEW ARTICLES DEALING 
WITH WIRETAPPING, EAVESDROPPING, AND THE RIGHT 
OF PRIVACY 


Reprinted with the kind permission of the copyright owners of the Cornell Law Quarterly, vol. 39, No. 2, p. 195) 
( 


Cornell Law School, Ithaca, N.Y. 


CORNELL 
LAW QUARTERLY 


Res — sag 7 x - i? “Set oy 


VoLuME 39 WINTER, 1954 NUMBER 2 





THE PUBLIC SECURITY AND WIRE TAPPING 
Herbert Brownell, Jr.* 


Wire tapping has been a matter of public concern, challenge and raging 
controversy for more than twenty-five years. Since it invades the privacy 
of the individual, it presents a problem that touches each of us. Every- 
one agrees that unrestrained and unrestricted wire tapping by private 
persons for private gain is “dirty business’ which should be stopped. 
Many persons believe that even if wire tapping is properly controlled and 
authorized, it is an intolerable instrument of tyranny, impinges on the 
liberties of the people and should not be sanctioned anywhere in a free 
country. To many other persons, surveillance of the wires by law enforce- 
ment officers under strict official supervision in cases involving national 
security and defense as well as other heinous crimes, such as kidnapping, 
is an essential and reasonable adjustment between the rights of the indi- 
vidual and the needs and interests of society. 

In our search for a new solution to this old problem, we are aided 
somewhat by recent experience and disclosures of successful communist 
espionage penetration in our government and by betrayal of our vital 
secrets. Yet it is precisely at such a time as this when popular opinion 
and passion run so high that we must be most careful that reason and 
justice prevail and that the law alone shall provide the test by which evi- 
dence is obtained and men are tried. Only in this way may we avoid total- 
itarian techniques and tactics in preserving our democratic ideals and 
freedom. 

There is now pending in Congress a number of bills to regulate wire 
tapping. Before discussing these, I plan to trace briefly the history and 
background of wiretap laws; the construction placed on these laws both 
by the courts and my predecessors at the Justice Department; the way 
in which these laws have thwarted prosecution of spies, subversives and 
espionage agents; and pending proposals before Congress which will 
remedy existing defects in the law. 





* See Contributors’ section, Masthead, p. 271, for biographical data 
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Earliest references to laws relating to listening devices are found in 
the penal provisions of state laws during the last half of the nineteenth 
century.’ At that time the development of telegraph facilities created a 
need for the protection of this form of communication. However, these 
Statutes were more concerned with protecting the property of the tele. 
graph company rather than the privacy of the individual. Prosecutions 
were few, with little resort to the law. With the rise of organized crime 
during prohibition days, and perfection of monitoring devices, wire tap. 
ping was used widely by enforcement officers to detect crime. 

Apparently, widespread and indiscriminate wire tapping was of par. 
ticular concern for security reasons to the Secretary of War in 1918. 
He feared that “what was whispered in the closet would soon be pro. 
claimed from the housetops.” As a result, Congress placed an absolute 
ban on wire tapping near the end of the First World War.? It was re. 
vived in the post-war period, the device playing an important role jn 
Attorney General Palmer’s raids on prohibition violators.* The Depart. 
ment of Justice continued to use the technique until 1924 at which time 
Attorney General Stone and later Attorney General Sargent prohibited it. 
This policy was adhered to until January 1931. 

Meanwhile in 1928, the Supreme Court by a narrow margin of five to 
four in Olmstead v. United States‘ held that introduction of wire tapping 
evidence against the defendant, a bootlegger, neither violated his rights 
against unlawful search and seizure under the Fourth Amendment nor 
his rights against self-incrimination under the Fifth Amendment. Speak- 
ing for the majority, Chief Justice Taft said that “A standard which 
would forbid the reception of evidence if obtained by other than nice 
ethical conduct by government officials would make society suffer and 
give criminals greater immunity than has been known heretofore.”* Mr. 
Justice Holmes, in a famous dissent, declared that wire tapping was 
“dirty business,” and that it was “a less evil that some criminals should 
escape than that the Government should play an ignoble part.’* In an- 
other landmark dissent, Mr. Justice Brandeis said, ‘“‘Writs of assistance 
and general warrants are but puny instruments of tyranny and oppression 
compared with wire tapping.” 





1 Rosenzweig, “The Law of Wire Tapping,” 32 Cornell L.Q. 73, 74, 514 (1947) 

2 Westin, “The Wire Tapping Problem: An Analysis and A Legislative Proposal,” $2 
Col. L. Rev. 165, 172 (1952); 40 Stat. 1017 (1918) 

3 Id. 

4277 US. 438 (1928). 

5 Id. at 468. 

6 Id. at 470. 

7 Id. at 476. Cf. Warren and Brandeis, “The Right to Privacy,” 4 Harv. L. Rev. 193 
(1890). 
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During the next few years, several bills were introduced in the Congress 
to prohibit wire tapping, but none of these bills was passed. In 1931, 
Attorney General William D. Mitchell recognized that the Government 
was operating at a considerable disadvantage in coping with the modern 
scientific weapons used by gangsters. He declared that tapping of wires 
by an agent of a department would be permitted but only upon the per- 
sonal direction of the Chief of the Bureau involved, after consultation 
with the Assistant Attorney General in charge of the case. In 1933, 
Attorney General Cummings defended this policy as necessary in the 
public interest.® 

In 1934, six years after the Olmstead case, Congress enacted the Fed- 
eral Communications Act. Section 605° provided in part that ‘no person 
not being authorized by the sender shall intercept any communication and 
divulge or publish the existence, contents, substance . . . of such inter- 
cepted communication to any person.” 

The question soon arose as to whether mere interception by federal 
agents of messages was forbidden by Section 605. The Attorney General 
at that time took the view that what the law prohibited was doth inter- 
ception and divulgence, and that mere report of the intercepted message 
to public officials by FBI or other federal agents did not constitute 
divulgence.’° 

Repeatedly thereafter, the position was taken by the Department of 
Justice that section 605 was designed to prevent unauthorized persons 
from intercepting radiograms or telephone conversations, and to penalize 
telegraph and telephone operators who divulge the contents of messages, 
rather than to bar federal agents from obtaining necessary information 
in the public interest. 


8 Hearings on Department of Justice Appropriations Bill before Subcommittee of House 


and Senate Committees on Appropriations, 72nd Cong., 2d Sess. 33, 72-73 (1933). 

® 48 Stat. 1103 (1934), 47 U.S.C. § 605 (1946). 

10 The debate on the Federal Communications Act was strangely silent on section 60S. 
Not one word is said about making evidence obtained by wire tapping inadmissible in 
evidence or about prohibiting wire tapping. Even the Olmstead case is not mentioned. 
See 73 Cong. Rec. 4138, 8822-8837, 8842-8854, 10304-10332 (1934). From the Senate 
and House Reports, it appears that the purpose of the bill was merely to create a Com- 
munications Commission with regulatory power over all forms of electrical communica- 
tions, whether by telephone, telegraph, cable or radio. It was also to extend to wire 
communications the almost identical provisions of section 27 of the Radio Act of 1927 
which were thought neither to apply to Federal officers nor to bar testimony as to the 
contents of radio messages intercepted by them. Sce, Hearings before Committee on Ex- 
penditures in Executive Departments on Wire Tapping, etc., 71st Cong., 3d Sess. 24 (1931). ° 
See also, Sen. Rep. No. 781, 73d Cong.. 2d Sess. 1 (1934); H.R. No. 1850, 73d Cong., 2d 
Sess. 3 (1934); Notes. 53 Harv. 1. Rev. 863, 865-866 (1940); 1 Bill of Rights Rev. 48, 49 
(1940); 2 J. of Pub. L. 199, 201-(1953); 45 IN. L. Rev. 689 (1950). 
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In 1937, section 605 had its first test before the Supreme Court jn 
Nardone v. United States.'' Conviction of the defendants, who were 
liquor smugglers, was reversed upon the ground that section 605 rendered | 
inadmissible in criminal proceedings in the Federal court wiretap evidence | 
even when obtained by federal officers. In the opinion by Mr. Justicg 
Roberts, the court concluded that “Congress may have thought it less 
important that some offenders should go unwhipped of justice than that 
officers should resort to methods deemed inconsistent with ethical stang. 
ards and destructive of personal liberty.” 

In 1939, section 605 was extended by the Supreme Court to apply not 
only to ban direct wiretap evidence, but also evidence obtained from inter. 
cepted leads, the “fruit of the poisonous tree;’’'? and to intrastate as wel] 
as interstate telephone conversations.'® In 1940, a court of appeals ap. 
plied the law to cases where only one party consented to the inter. 
ception.’* : 

None of these decisions rendered by the Supreme Court held that wire 
tapping by federal officers in and of itself was illegal, absent divulgence, 
This may have accounted for the continued adherence to the position 
taken by the Justice Department until 1940 that mere interception of 


wire communications is not prohibited by section 605 so long as there is t 


no subsequent public divulgence of the contents of the interception." 





11 302 U.S. 379 (1937). Referring to that part of section 605 which provides “No 
person not being authorized by the sender shall intercept . . . and divulge the . . . contents 

. . to any person,” the court said at 381, “Taken at face value the phrase ‘no person’ 
comprehends Federal agents, and the ban on communication to ‘any person’ bars testimony 
to the content of an intercepted message.” 

12 Nardone v. United States, 308 U.S. 338 (1939). 

The burden is, of course, on the accused in the first instance to prove to the trial 

court's satisfaction that wire-tapping was unlawfully employed. Once that is estab- 

lished . . . the trial judge must give opportunity, however closely confined, to the accused 

to prove that a substantial portion of the case against him was a fruit of the poisonous 


tree. This leaves ample opportunity to the Government to convince the trial court that 
its proof had an independent origin. 


Id. at 341. 

18 Weiss v. United States, 308 U.S. 321 (1939). 

14 United States v. Polakoff, 112 F.2d 888 (2d Cir. 1940), cert. denied, 311 US. 65! 
(1940). Contra: United States v. Sullivan, 116 F. Supp. 480 (D.D.C. 1953); United States 
v. Guller, 101 F. Supp. 176 (E.D. Pa. 1951) ; United States v. Lewis, 87 F. Supp. 970 (D.D.C. 
1950), rev'd on other grounds, 184 F.2d 394 (D.C. Cir. 1950). 

18 Two decisions by the Supreme Court in 1942 appeared to lend support to the 
Department’s position. In one case, Goldstein v. United States, 316 U.S. 114 (1942), a mail 
fraud, the Court held that one not a party to tapped conversations by Federal officers, 
had no standing to object to their use by the Government to obtain testimony. See 55 
Harv. L. Rev. 141 (1941). In the other case, Goldman v. United States, 316 US. 129 

1942), a conspiracy to violate the Bankruptcy Act, the court held that neither section 

S mor the Fourth Amendment were violated when Federal officers obtained recordings 
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In 1940, Attorney General Jackson revised the policy once again, or- 
dered that the wire tapping technique was no longer to be used and that 
cases based on such evidence were not to be prosecuted.'® Attorney Gen- 
eral Jackson’s action, which was one of short duration, appears to have 
been based on the opinion that interception of conversations was illegal 
under section 605 of the Communications Act. This view was altered 
soon thereafter when President Roosevelt authorized Attorney General 
Jackson to approve wire tapping, when necessary, in security cases."* 

In 1941, Attorney General Jackson said: 

Experience has shown that monitoring of *telephone communications is 

essential in connection with investigations of foreign spy rings. It is equally 

necessary for the purpose of solving such crimes as kidnapping and ex- 
tortion. In the interest of national defense as well as of internal safety 


the interception of communications should in a limited degree be per- 
mitted to Federal law enforcement officers.'* 


In 1942, Attorney General Francis Biddle testifying before the House 
Committee on the Judiciary was asked whether he believed that wire 
tapping should end when the emergency expired. Mr. Biddle replied: 


] personally think wire tapping is important to discover those types of sub- 
versive crimes that I do not believe will be ended when the emergency 
is ended. So I do not think it should be limited to the emergency.’® 


From 1945 to 1949, Attorney General Clark favored interception of 
communications in cases vitally aftecting the domestic security or where 
human life was in jeopardy. In 1949, he said, “It seems incongruous 
that existing law should protect our enemies and hamper our pro- 
tectors,’’?° 


In 1951, and again in 1952, Attorney General McGrath declared that 
he fully supported a wiretap law because the Department of Justice had 
been seriously hampered in fulfilling its statutory duty of prosecuting 


of the defendant’s conversation over the phone with the aid of a detectaphone placed 
over the wall of an adjoining room. See 91 U. of Pa. L. Rev. 82 (1942). 

16 Press Statement of Department of Justice released for March 18, 1940, dated March 
15, 1940. 

17 May 21, 1940. Sce also Stetement of J. Edgar Hoover in $8 Yale L.J. 423 (1949). 

1® Report to the Senate Committce on the Judiciary on a Wiretap Bill, February 10, 1941, 
Hearings before the Committee on the Judiciary on H.R. 2266 and H.R. 3099, 77th Cong., 
Ist Sess. 16-20 (1941). 

Testimony of February 18, 1942 on H.J. Res. 283, 77th Cong., 2d Sess. 1, § (1942). 
See also, statement in N.Y. Times, Oct. 9, 1941, p. 4, col. 2, indicating that wiretapping 
was authorized in security cases. More recently on January 11, 1954, Mr. Biddle is reported 
to have urged a “realistic acceptance of the use of wiretapping in certain criminal cases.” 
Washington Post, January 12, 1954. 

*0 95 Cong. Rec. 442 (Jan. 18, 1949). See also N.Y. Times, Jan. 15, 1949, p. 1, col. 8. 
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those who violate the federal defense and security laws.2" In 1952, At. 
torney General McGranery was of the same opinion. 

Thus you can see that except for a short period during 1940, ey 
Attorney General over the last twenty-two years has favored and ay. 
thorized wire tapping by federal officers in security cases and othe 
heinous crimes such as kidnapping. Moreover, this policy adhered to by 
my predecessors has been taken with the full knowledge, consent and ap. 
proval of Presidents Roosevelt and Truman. 

Although monitoring of telephone communications by the FBI upon 
authority of the Attorney General and under specific safeguards to the 
individual has been established practice for many years, yet the rule ip 
the federal court since the first Nardone decision in 1937 has been that 
evidence obtained through this technique is inadmissible to establish the 
guilt of the accused. This rule of evidence persists, not because of any 


provision or right contained in the Constitution, but solely because of sec. | 


tion 605 of the Federal Communications Act. 

Under section 605, as construed by the Supreme Court, the wiretaps 
might disclose that the accused has stolen and peddled important bom) 
secrets, or that he was plotting the assassination of a high government 
official, or that he was about to blow up a strategic defense plant or com. 
mit some other grave offense, but neither the information obtained there. 
by, or other information or clues to which the wiretaps indirectly led 
could be introduced to convict this defendant. Indeed, if either all the 
evidence or any part of the vital evidence was obtained through this 
means, the defendant would go scot-free. 

It was this loophole in our federal law of evidence that led to reversal 
of the conviction in the Coplon case”* even though Judge Learned Hand, 





21 Statement prepared for delivery before the Third Annual Institute of the Smith County 
Bar Association in Tyler, Texas, April 7, 1951. See also letter of Feb. 2, 1952, from Mr. 
McGrath to Chairman of the House Committee on the Judiciary on H.R. 1947. 

22 United States v. Coplon, 185 F.2d 629 (2d Cir. 1950), cert. denied, 342 U.S. 920 (1952) 
In this case, Judith Coplon. a former employee of the Department of Justice was convicted 
of an attempt to deliver certain government documents to a Russian agent. Upon appeal 
to the Court of Appeals for the Second Circuit, the defendant urged that her conviction 
should be reversed. Of the grounds for reversal two were that the prosecution had failed 
to prove that the “taps” of her wires, conceded to have been made, did not “lead” to any 
part of the evidence on which she was convicted; and that the trial court improperly 
cut short her effort to prove that telephone talks to which she was a party had been 
intercepted before the time when the conceded “taps” began to be made. Some of the 
“tap” records were withheld from scrutiny by defense on the ground that disclosure 
would be of peril to national security. These ‘“secret" taps were examined by the judge 
alone. On the basis of all the records, including those which the defense could not see, 
on the basis of oral testimony upon the hearing, the judce decided that nune of the 
Government's trial evidence stemmed from wiretapping, and that it was admissible. The 
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ing for the court of appeals, refused to dismiss the indictment be- 
cause the “guilt is plain.” 

Everyone agrees that invasion of privacy is repugnant to all Ameri- 
cans. But how can we possibly preserve the safety and liberty of every- 
one in this nation unless we pull federal prosecuting attorneys out of 
their strait-jackets and permit them to use intercepted evidence in the 
trial of security cases and other heinous offenses such as kidnapping? 

Let us not delude ourselves any longer. We might just as well face up 
to the fact that the communists are subversives and conspirators working 
fanatically in the interests of a hostile foreign power. Again and again 
they have demonstrated that an integral part of their policy is the in- 
ternal disruption and destruction of this and other free governments of 
the world. That they penetrated our diplomatic corps was shown by the 
lesson learned from Alger Hiss and others. That they had even greater 
success in atomic espionage and in stealing crucial secrets was shown by 
the lesson learned from Klaus Fuchs, the Rosenbergs and others. That 
they wove their interlocking web of intrigue in the State, Treasury, Labor 
and Agriculture Departments, on Capitol Hill, in national defense and in 
the U.N. is shown by many others now in the communist hall of in- 
famy.”* 





court Of appeals held that the judge's failure to disclose all the “taps” to the defendant 
violated the Sixth Amendment, which requires the accused to be confronted with the 
witnesses against him. See, “The Coplon Case: Wiretapping, State Secrets and National 
Security,” 60 Yale L.J. 736 (1951). 

Upon another appeal, Coplon v. United States, 191 F.2d 749 (D.C. Cir. 1951), cert. denied, 
342 US. 926 (1952), the Court suggested a further restriction on wiretapping in holding that 
interception of telephone calls between a defendant and her attorney during the trial 
violated the due process clause of the Fifth Amendment by denying to defendant the 
eflective aid of .counsel. 

23 Yet in a number of states, wirctap evidence is used in local courts in prosecution 
of even mild offenses. Westin, supra note 2. See Notes, 40 J. Crim. L. and Criminology 
476, 477 (1949); 53 A.L.R. 1485 (1928); 66 A.L.R. 397 (1930); 134 A.L.R. 614 (1941). 
See also, 71 A.L.R. 5, 61 (1931); 105 A.L.R. 326 (1936). However, this rule may prevail 
in those state courts principally because at common law evidence was admissible even 
if obtained through unlawful means. Olmstead v. United States, 277 U.S. 438, 466-467 
(1928). See On Lee v. United States, 343 U.S. 747, 755 (1952); 8 Wigmore, Evidence 
§$ 2183, 2184(b) (3d ed. 1940). In Schwartz v. Texas, 344 U.S. 199 (1952), the Supreme 
Court held that section 605 of the Communications Act did not bar wirctapped conversa- 
tions as evidence in a state court. In Wolf v. Colorado, 338 U.S. 25 (1949) the Court held 
that in a criminal prosecution in a state court the Fourteenth Amenument does not forbid 
admission of relevant evidence even though obtained by an unlawful and unreasonable 
search and svizure. See also, Note, 13 Md. L.. Rev. 235 (1983). 

4 “Interlocking Subversion in Government Departments,” Report of Subcommittee on 
the Judiciary, 83rd Cong., Ist Sess. (July 30, 1953); Report of Special Senate Subcommittee 
on Security Affairs, 83rd Cong., Ist Sess. (April 17, 1953); Report of House Committce 
on Un-American Activities, “The Shameful Years,” (Dec. 30, 1951); Report of Senate 
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It is almost impossible to “spot” them since they no longer use men. 





t our 
bership cards or other written documents which will identify them fo | om the 
what they are. As a matter of necessity, they turn to the telephone to intercep 
carry on their intrigue. The success of their plans frequently rests Upon | wrongdc 
piecing together shreds of information received from many sources and | prey on 
many nests. The participants in the conspiracy are often dispersed and have cle 
Stationed in various strategic positions in government and industry treachet 
throughout the country. Their operations are not only internal. They | of evide 
are also of an international and intercontinental character. The Senate ished. ° 
Subcommittee on the Judiciary recently reported that “Thousands oj | fore lea 
diplomatic, military, scientific and economic secrets of the United State; Ther 
have been stolen by Soviet agents in our government and other persons investig 
closely connected with the Communists.”*> When the enemy will strike certain 
next, who will be its next victim, what valuable government secret will be -— gbtaine 
the subject of a new theft, where a leading fugitive conspirator is being | proceec 
concealed, are all matters communist agents can freely talk about over be pros 
the telephone today without fear that they may ever be confronted ina We | 
criminal proceeding with what they said. bills a 

Moreover, if you get a communist or fellow-subversive on the witness courts. 
stand, you cannot expect him to tell the truth of his own treachery or that | pendin 
of his confederates. It is his duty as a Communist to lie under oath; to | sersive 
throw every obstacle in the way of conviction of these fellow party mem. Unque 
bers; to defend these members by all possible means; and to refuse to | in the 
give testimony for the state in any form.”* hens 

Since these enemy agents will not talk in court or speak the truth, and aig of 
since federal agents are forbidden from testifying to what they heard | ment | 
over the phone, the Department of Justice is blocked from proving its | gpich 
case and sending these spies and espionage agents to jail where they be. | We 
long. The result is that many of the persons responsible for these grave ais 
misdeeds are still at large. laa 

Now you would not think of releasing a mad dog to prey on our chil- cate 
dren. You would put him away where he could do no future harm. So, if af 
too, it is not enough merely to uproot and dismiss the disloyal from gov- | with 
ernment or out of other sensitive positions in industry or commerce. They right: 
should be tried fairly with all the constitutional safeguards to an accused other 
Committee on the Judiciary, Sen. Rep. 2230, 8ist Cong., 2d Sess. 10-12, 16, 24-25 (1950) WI 
om Internal Security Act [(8 U.S.C. 22 (Supp. 1950))]. And see Harisiades v. Shaughnessy, Wh 
342 U.S. $80 (1952); Carlson v. Landom, 342 U.S. 524 (1952). udi 

28 “Interlocking Subversion,” etc., supra note 24, at 49. _ = 
36 See Hoek, “The Fifth Amendment—A Moral Issue,” New York Times Magazine 27 § 


Sections, Nov. 1, 1953, p. 9. (Jan. 
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that our law provides. But if the evidence establishes their guilt, be it 
from their overt actions or from the lips of their confederates, or from 
intercepted evidence obtained by federal officers as authorized, these 
wrongdoers too should be put away where they will no longer continue to 
prey on the liberty and freedom of this nation. The mere fact that they 
have cleverly resorted to the telephone and telegraph to carry out their 
treachery should no longer serve as a shield to punishment. The rule 
of evidence which has protected them all these years should now be abol 
ished. Surely this nation need not wait until it has been destroyed be- 
fore learning who its traitors are and bringing them to justice." 

There is evidence in the hands of the Department as the result of 
investigations conducted by the FBI which would prove espionage in 
certain of these cases. If the law is changed so as to admit evidence 
obtained through wire tapping, the Department will be in a position to 
proceed with a re-examination of these cases to determine which shall 
be prosecuted. 

We turn now to the contentions raised by the opponents to pending 
bills authorizing wire tapped evidence to be admitted in the Federal 
courts. There is, of course, one group of persons who will oppose these 
pending bills only because they will seal the fate of many spies and sub- 
versives who have heretofore found refuge in our existing wiretap law. 
Unquestionably, these persons will loudly deplore the need of any change 
in the law; they will piously predict dire results to the freedom they 
themselves are seeking to destroy; and they will attempt to engage the 
aid of unsuspecting liberal forces in order to keep the hands of enforce- 
ment officials tied. These are typical tactics of our internal enemies with 
which we are all familiar. Aware of them. we may be on our guard. 

We must be careful, however, not to confuse these persons with loyal 
statesmen, lawyers, judges and others who sincerely believe that the 
country stands to lose more than to gain from admitting wire tapped 
evidence in federal criminal cases. It would be a sad day in America 
if a person becomes suspect merely because he does not see eye-to-eye 
with us on how best to resolve the ever-present conflict between the 
rights of society on the one hand, and the rights of the individual on the 
other. 

What Chief Justice Warren recently said needs frequent reminder: 


When men are free to explore all avenues of thought, no matter what prej- 
udices may be aroused, there is a healthy climate in the nation. ... The 


27 Senator Ferguson in Newsweek, Jan. 11, 1954, p. 20, col. 1; 100 Cong. Rec. A. 56 
(Jan. 7, 1954) 
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founding fathers themselves were not orthodox either in thought or expres. 


sion. They recognized both the right and value of dissent in their genera. 
tion. 


And Chief Justice Hughes speaking for the Supreme Court has said: 


The greater the importance of safeguarding the community from incite. 
ments to the overthrow of our institutions by force and violence, the more 
imperative is the need . . . for free political discussion to the end that 
government may be responsive to the will of the people, and that changes, 
if desired, may be made by peaceful means.?* 

In sum, the principal reasons for opposition by this latter TOUp to 
the pending bills are that wire tapping is still “dirty business;” that we 
should not fight Communist spies, by imitating their methods; that wire. 
taps will be used to harm innocent persons; that privacy will be invaded, 
and people will be apprehensive about using the phone; and that the 
authority conferred upon federal officers to wiretap may be abused, 
While these arguments are persuasive on their face, they do not stand 
up on analysis. 

First, consider the claim that intercepted evidence should not be ad. 
missible in Federal courts because wire tapping is “dirty business.” Un. 
questionably, this is a strong argument. Inherently, we people have little 


liking for eavesdropping of any kind. Fair play and freedom mean s9 


much to us. Wiretap snooping reminds us of the methods employed by 
the Nazi Gestapo and the Soviet OGPU. 

Yet while some of these people would ban such evidence, they seem 
to be unaware that the law presently admits evidence which is obtained 
by informers; by eavesdroppers at someone’s keyhole or window or 
party line;*’ by an officer concealed in a closet; by installation of a re. 
cording device on the adjoining wal) of a man’s hotel or office;*' by 
transmitters concealed on an agent’s person;*? by authorized search and 
seizure. Moreover, under the law, a Government witness may testify to 
every word of his telephone conversation with a defendant, and his testi- 
mony may even be distorted by an imperfect memory or character. Yet 
the federal court would not admit an exact transcription of an inter- 





28 Address “Free Investigation and Faithful Experiment” before Association of the 
Alumni of Columbia College, New York Times, January 15, 1954, p. 8, col. 2. 

29 De Jonge v. Oregon, 299 U.S. 353, 365 (1937). 

30 Cohn v. State, 120 Tenn. 61, 109 S.W. 1149 (1908) (peeping) ; DeLore v. Smith, 67 
Ore. 304, 136 Pac. 13 (1913) (eavesdropping on party line). 

31 Goldman v. United States, 316 U.S. 129 (1942). And see Schoberg v. United States, 
264 Fed. 1 (6th Cir. 1920), cert. denied, 253 U.S. 494 (1920). Irvine v. California, 347 
U.S. 128 (1954) (microphone in hall and closet). 

32 On Lee v. United States, 343 U.S. 747 (1952). 


cepted 
Supreme 


seized, it 


—_—_— 


the defe 
There 
methods 
admissit 
capped 
protect 
In hi 
with the 
it is un 
But s 
the st 
you é 
the s! 
Profess 
by fed 
official 
Re-€ 
author 
nation: 
solutic 
the pe 
Pric 
a crin 
days, 
and d 
down 
is diff 
cally 
of co 
and ‘ 
It 


33 § 
34 | 
35 
64 Fi 
36 
377 ( 
aT 
38 


res. 
eTa- 


id: 
“ite. 
10re 
that 
ges, 


Up to | 


at we 
Wire. 
aded, 
t the 
used, 
Stand 


€ ad. 

Un- 
little 
an so 
d by 


seem 
ained 
W or 
a re- 
1 by 
| and 
fy to 
testi- 
Yet 
nter- 


f the 


th, 67 


states, 
1, 347 


WIRETAPPING 1173 


cepted conversation in the form of a phonograph recording.** And the 
supreme Court only recently held that although evidence is unlawfully 
sized, it is admissible in a federal criminal proceeding to establish that 


| the defendant lied.** 


There is little, if anything, to distinguish between these approved 
methods of obtaining and admitting evidence, and wiretaps which are not 
admissible.** In these modern times, society would be severely handi- 
capped unless it could resort to these methods to combat crime and to 
protect itself from internal enemies. 

In his monumental work on evidence, Professor Wigmore has dealt 
with the argument that wiretap evidence should be inadmissible because 
it is unethical and dirty business. His answer is: 

But so is likely to be all apprehension of malefactors. Kicking a man in 

the stomach is “dirty business,’ normally viewed, but if a gunman‘assails 

you and you know enough of the French art of savatage to kick him in 

the stomach and thus save your life, is that dirty business for you?” 
Professor Wigmore advocates legislation which would permit wire tapping 
by federal law enforcement agencies with the approval of the highest 
official of the department. 

Re-evaluation of the critical situation today makes it clear that 
authorized wire tapping under careful restrictions in cases involving our 
national security is not “dirty business” at all, but a common sense 
solution by Congress which will protect the liberty and security of all 
the people from those who wish to see it impaired. 

Prior to the invention of the telephone and telegraph, you could track 
a criminal down by shadowing him and checking his contacts. These 
days, most spies, traitors, and espionage agents are usually far too clever 
and devious in their operations to allow themselves to be caught walking 
down the street with their accomplices.” Trailing them or trapping them 
is difficult unless you can tap their messages. Convicting them is practi- 
cally impossible unless you can use these wiretaps in court. And it is, 
of course, too late to do anything about it after sabotage, assassinations 
and “fifth column”’ activities are completed.™ 
It is therefore neither reasonable nor realistic that Communists should 





33 Bernstcin, “Fruit of the Poisonous Tree,” 37 Ill. L. Rev. 99, 112-113 (1942). 

34 Walder v. United States, 347 U.S. 62 (1954). 

35 See Note, 40 J. Crim. L. & Criminology 476, 477 (1949); Foley v. United States, 
64 F.2d 1 (Sth Cir. 1933) cert. denied, 289 U.S. 762 (1933). 

36 8 Wigmore, Evidence § 2184(b), p. 50. See also, Note by Wigmore, 23 Ill. L. Rev 
377 (1928). 

T See Time, Jan. 5, 1953, p. 13, col. 1 

38 See Senator Ferguson, supra note 27. 
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be allowed to have the free use of every modern communication device 


to carry out their unlawful conspiracies, but that law enforcemen, | 


agencies should be barred from confronting these persons with what 
they have said over them. 

Some opponents to wire tapping also claim that they are concerned 
with the protection of innocent persons who through no fault of thei; 
own may have become enmeshed with spies and subversives. This argu. 
ment has no real validity. The proposed laws will not permit the us 
of this evidence against innocent persons. Its use will be confined solely 
to criminal proceedings initiated by the Government against thoy 
criminals who seek to subvert our country’s welfare. No innocent per. 
son would be hurt by legislation authorizing wiretaps to be admissible 
against our internal enemies. No intercepted evidence could ever be made 
public until a grand jury had indicted the accused for espionage, sabotage 
or related crimes. Even upon a trial, no conversation or evidence ob. 
tained by wiretap could be introduced in court until a Federal judge had 
concluded that it was relevant material and obtained with the approval 
of the Attorney General. — 

Testifying in recent hearings on wire tapping, Miles F. McDonald, 
former Assistant United States Attorney and District Attorney of Kings 
County, New York, said the following on this point: 

I have never seen any case where an innocent person was harmed by a 
wiretap order, and I have been at the business for 14 years. If you do not 
give the people the right to tap a wire, you are just giving the enemies of 
our country the right to a secret dispatch case that you cannot possibly 
find out about. . . . You are giving to the enemy every bit of technological 
progress.** 

Opponents of wire tapping also charge that it encourages invasion of 
the individual’s privacy; that the principle is wrong; that it violates the 
spirit if not the language of the First Amendment safeguarding freedom 
of speech, in that people are made fearful of using the telephone; * and 
that a person would have to mind his speech over the phone lest a wire 
tapper would be waiting for him “to put his foot into his mouth.” It 
would be just as reasonable to claim that people are afraid of walking 
in the street because policemen carry clubs and guns. 

Contrary to general impression, authorizing the introduction of inter- 

3® Hearings on Wiretapping for National Security before Subcommittee No. 3, House 
Committee on the Judiciary on H.R. 408, 83rd Cong., Ist Sess. 86 (1953). 
40 Wall Street Journal, Nov. 19, 1953; Arnold, “Wire Tapping: The Pros and Cons,” 


New York Times, Magazine Section, Nov. 29, 1953, p. 12. Hearings supra note 39, at 
$3-6S. 


41 Saturday Evening Post, Dec. 12, 1953, p. 27. 
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cepted evidence in the federal court would not interfere in any way with 
telephone privacy. As the law stands now, it does not stop people from 
tapping wires. It is still useful to those who make private use of it for 
personal gain. What has been stopped is the use of such evidence to 
enforce the laws against criminals. As Mr. Justice Jackson observed 
while Attorney General, the decisions only protect those engaged in in- 
criminating conversations from having them reproduced in court. These 
decisions merely lay down rules of evidence. He said: 

Criminals today have the free run of our communications systems, but 

the law enforcement officers are denied even a carefully restricted power 

to confront the criminal with his telephonic and telegraphic footprints.** 

It is also claimed that even controlled, restricted monitoring of the 
wires Should not be permitted since the authority may be abused by 
irresponsible and indiscriminate use of it.** This apprehension is entirely 
understandable. Unfortunately, wire tapping has been brought into dis- 
repute because of widespread abuse of it by private peepers in marital 
investigations; by snoopers in labor, business, and political rivalries; and 
by.some unscrupulous local enforcement officers in shaking down racket- 
ers, gamblers and keepers of disorderly houses.** The stigma and taint 
which has accompanied improper use of wire tapping for private gain 
has contributed in large measure to the distrust and distaste which many 
people now have for lawful use of it by federal officers in the public 
interest. 

The fact that the technique has been abused by private persons and 
some local enforcement officers for private benefit affords no reason for 
believing that it will be abused by the Federal Bureau of Investigation. 
Experience demonstrates that the Federal Bureau of Investigation has 
never abused the wiretap authority. Its record of “nonpartisan, non- 
political, tireless and efficient service over the years gives ample assur- 
ance that the innocent will not suffer in the process of the Bureau’s alert 
protection of the Nation’s safety.”** Mr. Hoover, himself, opposes 
wire tapping as an investigative function except in connection with 
crimes of the most serious character, such as offenses endangering the 


Chairman, House Committee on the Judiciary on H.R. 2266; see also his letter of Feb. 10, 
1941 on H.R. 3099; Hearings before House Subcommittee on the Judiciary on H.R. 2266 
and H.R. 3099, 77th Conzg., Ist Sess. 18-20 (1942). 

#3 See, Senator Morse in Newsweek, Jan. 11, 1954, p. 20, col. 1; 100 Cong. Rec. A. 57 


(Jan. 7, 1954). Also see dissent of Mr. Justice Frankfurter in On Lee v. United States, 343 
US. 747, 760-761 (1952); Arnold, supra note 40. 
44 Westin, supra note 2 at 167-172. 


48 “No More Coplon Fiascos,” Colliers for Aug. 21, 1953, p. 110. 
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safety of the nation or the lives of human beings. In addition he has 
insisted that the technique be conducted under strict supervision of 
higher authority exercised separately in respect to each specific instance 


As President Franklin D. Roosevelt said in answer to the same ob. 
jection: 


This power may, of course, be abused; abuse is inherent in any govern- 
mental grant of power. But to prevent that abuse |wire tapping] so far 
as it is humanly possible to do so, I would confine such legislation to the 
Department of Justice and to no other department.*? 


And the Supreme Court has declared in this connection: 


It is always easy to conjure up extreme and even oppressive possibilities 
in the exertion of authority. . . . Congress which creates and sustains these 
agencies must be trusted to correct whatever defects experience may 
reveal.** 


So too. should abuse ever arise in the administration of the wire tap. 
ping laws, then, as has happened with other federal laws, Congress may 
be counted on to withdraw or restrict the power so that the abuse js 
ended, and the public protected.*® 

The answer to all these fears is summed up by the forceful statement 
which J. Edgar Hoover, Director of the FBI, once made: 


I dare say that the most violent critic of the FBI would urge the use of 
wire tapping techniques if his child were kidnapped, and held in custody, 
Certainly there is as great a need to utilize this technique to protect our 
country from those who would enslave us and are engaged in treason, es- 
pionage, and subversion and who, if successful, would destroy our institu- 
tions and democracy.*” 


Surely Congress is not wedded to a law of its own making which 
passage of time has shown to be unworkable and detrimental both to the 
individual and the common good. What Judge Learned Hand once said 
respecting another law is apt here: “There no doubt comes a time when 
a statute is so obviously oppressive and absurd that it can have no 


46 Sg Yale L.J. 423-424 (1949); Hearings on H.R. 2266 to authorize wiretapping, 77th 
Cong., 1st Sess. 112 (1941). Hearings on H.J. Res. 283, 77th Cong., 2d Sess., pp. 28-37 
(1942). 

47 Letter of President Roosevelt, Feb. 21, 1941 to Hon. Thomas H. Eliot of the House 
of Representatives on H.R. 2266, Hearings supra note 18, at 257. Reprinted in Washington 
Post, Feb. 26, 1941. 

4* Federal Communicatiens Commission v. Pottsville Broadcasting Cc, 309 US. 134, 
146 (1940); Luther v. Borden, 7 How. 1, 44 (U.S. 1849) 

49 “It must be remembered that legislatures are ultimate guardians of the liberties 
and welfare of the people in quite as great a degree as courts.” Missouri, K. & T. Rv. vy 
May, 194 U.S. 267, 270 (1904). 

5” Statement before Subcommittee of the House Appropriations Committee, Jan. 13. 
1950, p. 230 
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justification in any sane polity.’”*' In light of new conditions and its 
experience, Congress may properly curb abuse of the existing law; “plug” 
up a serious gap in enforcement so that those guilty of espionage and 
related offenses will no longer escape punishment; and thereby remove 
the roadblock that now exists between society and its security. A recent 
editorial framed the question in these words: 


We've got wire tapping now. Why not use it where it will do the most 
good—against our national enemies?** 


This is the aim of the various proposals pending in Congress.** These 
proposals seek to strike a fair balance between the rights of the individual 
and society in permitting intercepted communications to be admissible 
in Federal criminal proceedings under certain safeguards and in specific 
cases involving the Nation’s security and defense, as well as kidnapping. 

The authors of these bills represent two different schools of thought. 
One believes that the technique should be resorted to only after court 
permission; the other after authorization of the Attorney General alone. 


61 Hand, “Due Process of Law and the Eight Hour Day,” 21 Harv. L. Rev. 445, 508 
(1908). 

62 Washington, D. C., “News” Dec. 1, 1953. 

63 The pending bills authorizing wiretapping are H.R. 477 (Congressman Keating), H.R 
3552 (Congressman Walter), H.R. 408 (Congressman Celler), H.R. 5149 (Congressman 
Reed), H.R. 7107 (Congressman Clardy), S. 2753 (Senator Potter) and S. 832 (Senator 
Wiley). There is also one bill introduced on February 18, 1953 by Congressman Chudoff, 
HR. 3155, which prohibits interception of telephone conversations by any officer or em- 
ployee in the Executive Branch of the Government. 

64 H.R. 477, introduced by Congressman Keating on January 3, 1953 and its counterpart 
§. 832, introduced by Senator Wiley on February 6, 1953, are illustrative of Bills which 
authorize the admissibility of wiretap evidence provided prior court order of a Fedcral 
judge is obtained. These bills also authorize the FBI and the various military intelligence 
services, under rules and regulations to be prescribed by the Attorney General, to wiretap 
or intercept or acquire telegrams, radiograms or other communications without regard 
to the limitations contained in section 605 of the Communications Act of 1934. Wiretapping 
would be permitted only to prevent interference with the national security and defense by 
treason, sabotage, espionage, seditious conspiracy, violations of neutrality laws, or violations 
by foreign agents and related acts. A federal judge would be authorized to grant an 
order to intercept such information only upon a showing that there is reasonable cause 
to believe that the communications may contain Information which would assist in the 
conduct of investigations of violations of such laws 

These bills further provide that no person shall divulge or use any information thus 
intercepted for other than authorized purpoges. Violation of these requirements is punish- 
able as a felony. H.R. 5149, introduced by Congressman Reed on Maw 12, 1953, provides 
simply that information “heretofore or hereafter” obtained by the FBI, upon express approval 
of the Attorney General, in the course of any investigation involving the national 
security or defense, shall be admissible in evidence in criminal proceedings in any court 
established by Act of Congress 

H.R. 408 introduced by Congressman Celler on January 3, 1953 


, provides for inter- 
ception of communications both in cases involving the safety of human life as well as 
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The objections to vesting authority to permit wire tapping in the 
Attorney General are that he should not be allowed to police his own 
actions; that the authority may be abused when Government Prosecutors 
turn out to be overzealous; that the court is more likely to be objective 
and curb indiscriminate wire tapping than the Attorney General: ang 
that wire tapping is somewhat like a search into the privacy of an jp. 
dividual’s affairs, and as in the case of a search, requires supervision 
by the courts.” 


The provision requiring an order by a Federal judge permitting wire 
tapping on a showing that there is reasonable cause for the order js 
patterned after a similar law in force in the State of New York for 
several years.*® 


During the hearings on some of these bills, important objections to 
the requirement of a court order as a condition to wire tapping were 
crystallized. It was claimed that greater secrecy, uniformity, speed, and 
better supervision by Congress over the administration of wire tapping 
could be secured if no court order was necessary, and that abuse of the 


technique would be avoided by requiring the approval of the Attorney 
General alone.” 


Unquestionabiy, secrecy is essential for the success of wire tapping, 
It has been wisely said that “three men can keep a secret only if two 
men die.’** There is indeed strong danger of leaks if application is made 
to a court, because in addition to the judge, you have the clerk, the 
stenographer and some other officer like a law assistant or bailiff who 
may be apprised of the nature of the application." 


sosseseayceagreteiieaneectaipeieadcpoentnciipenieicnaicad initiate iinet Ninn neie eit 
those cases involving national security and defense. Under this bill too, merely the ap- 
proval of the Attorney General is required. Like H.R. 5149, H.R. 408 also permits the 
use of wiretap evidence obtained in the past with the express approval of the Attorney 
General. Such a law would not offend the Ex Post Facto provisions of the Constitution 
since it would not authorize conviction upon less proof in amount or degree than was 
required when the crime was committed, but merely change the rules of evidence. Cf. 
Thompson v. Missouri, 171 U.S. 380 (1898). 

55 Hearings on Wire Tapping, supra note 39, at 56, 63, 66, 80-81. 

86 Harlem Check Cashing Corp. v. Bell, 296 N.Y. 15, 68 N.E.2d 854 (1946); N.Y. 
Const. Art. 1, § 12; N.Y. Code Crim. Proc. § 813(a); N.Y. Penal Law § 552(a). Westin 
supra note 2, at 194-197 indicates that the New York Law has been abused. Westin 
recommends wiretapping under a similar but more strictly controlled system under court 
supervision and order. See too, Woodring, Wire Tapping 188, 191-192 (1949); Note, 1953 
Wash. U.L.Q. 340, 349-350. On the other hand, the view has also been expressed that the 
New York law has worked well. See Hearings supra note 39, statement of Congressman 
Keating, p. 5; Testimony of Miles F. McDonald of July 8, 1953, pp. 71-90. See too, 
Greenman, Wiretapping and Civil Liberties 44-45 (1938). 

57 Hearings supra note 39, at 14-19. 

58 Id. at 18. 

59 Id. at 19. 
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It was also pointed out that court consideration and permission would 
make for lack of uniformity. There are about two hundred and twenty- 
five different Federal district judges, each of whom would have his own 
measure of what constitutes “reasonable cause.” These differences 
among various judges would make for considerable confusion as well as 
uneven and patchwork application of the wire tapping law.”” 

Another objection to the requirement of the court order was that it 
would be difficult for members of the Cohgress to exercise any super- 
vision over So many Federal judges to determine whether they are prop- 
erly discharging their duty under the law. It would make it far easier 
for Congress to watch the situation without going too far afield. if the 
authority were centralized in the Attorney General. This was also the 
view of Mr. Justice Jackson while Attorney General in opposing the 
search warrant procedure which would authorize over two hundred 
Federal judges to permit wire tapping. He was not only concerned with 
the loss of precious time involved in obtaining a court order, but felt 
that probable publicity and filing of charges against persons as a basis 
for wire tapping before investigation was complete might easily result 
in great injury to such persons. He too concurred in the opinion that 
“a centralized responsibility of the Attorney General can easily be called 
in question by the Congress, but you cannot interrogate the entire 
judiciary.””*" 

There are still other considerations which seem to support the bills 
to permit wire tapping upon authority of the Attorney General rather 
than by the court. 

First, the Attorney General is the cabinet officer primarily responsible 
for the protection of the national security. This duty, of course, extends 
throughout the entire United States, and is not limited to any particular 
district or area of the country. He is the officer of the Government in the 
best position to determine the necessity for wire tapping in the enforce- 
ment of the security laws. Because'the Attorney General is charged 
with the responsibility of law enforcement, he should be given the author- 
itv to use his judgment and discretion within constitutional limits to 
obtain evidence necessary to protect our national security. 


Second, security cases do not lend themselves to investigations on a 
limited area basis. They often extend through numerous jv dicial districts. 
In that connection, it should be recalled that the Gold espionage network 
Giended from New York to New Mexico, covering many points in 


#0 1d. at 19. 
*! Letter of March 19, 1941, Hearings, supra note 18, at 20. 
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between. The Attorney General, whose responsibility of law enforce. 


ment is nation-wide, is more likely to have a better over-all picture of 


the need for granting the authority to wiretap than a judge in any one 
district. For these reasons, a bill permitting designated Government 


agents to wiretap upon authority of the Attorney General in security | 


cases where secrecy and speed are so vital, would, in my opinion, be most 
effective in achieving these aims. 

The essential thing is that we do not put off any longer authorizing 
the admissibility of wire tapped evidence obtained by Government agents 
in those cases involving the national security or defense, and kidnapping. 
If our free and democratic country is to endure, we must not delay any 
further making those who plot against it pay for their betrayal. If we 
are to be safe, the wires of America must cease being a protected com. 
munications system for the enemies of America. 

Subversives, spies and the espionage agents are unquestionably hoping 
that Congress will engage in such a heated squabble on this issue as again 
to end up in hopeless stalemate as it has in the past. I know that Congress 
at this critical time will not permit treachery and intrigue to flourish and 
to continue unabated over the wires free from punishment. I feel con. 
fident that Congress will fully reflect the great unity and strength of the 
entire country and take the necessary action without delay. It will do 
so without regard to partisanship as it has so often done in the past. 
when the people’s security and safety are at stake. 
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[Reprinted with the kind permission of the oe owners of the Reporter, vol. 7, No. 
13, p. 8 


THE WIRETAPPERS 
(By William S. Fairfield and Charles Clift) 
I. WHO’S LISTENING—AND TO WHAT? 


Wiretapping, a furtive practice that recognizes no legal bounds, has become 
the uninvited, unsuspected third party to the private telephone conversations 
carried on by American citizens of all persuasions and beliefs from all walks 
of life. 

In 1934 Congress passed a law providing severe penalties for wiretapping, 
but only one person has ever been prosecuted and convicted under it, and that 
was 11 years ago. Wiretapping today is actually the freest of free enterprises, 
highly expensive, but indulged in with virtual immunity from Federal prose- 
eution by Government agents, municipal police, political parties, business firms, 
witch hunters, divorce lawyers, private detectives, sharpers, freebooters, and 
plackmailers of all sorts—all of whom practice it in the serene conviction that 
there will never be any penalties. 

This boldness stems from the knowledge that the Department of Justice is 
reluctant to press wiretapping cases to prosecution or even to gather evidence 
for them. Admittedly sensitive about the legality of tapping by its own agents, 
the Department of Justice hesitates to risk legal action that might focus atten- 
tion on its own “extralegal”’ practices. 

As a result of this lack of restriction, wiretapping is now a common practice 
in almost every troubled area of American life. Anywhere in this country 
anyone with a telephone who fits any of the following categories is fair game 
for wiretapping, most likely for the specified purposes: a rich man for black- 
mail; a businessman for competitive information; a union leader for labor 
espionage; a politician for future attacks by opponents; a public administrator 
for advance tips on pending decisions; a philanderer for a favorable divorce 
settlement; a criminal for arrest and prosecution; a Communist or suspected 
Communist for a security check; a simple nonconformist for compilation of a 
dossier of his unpopular views; a member of the Armed Forces or a Govern- 
ment employee for a check on personal associations and loose talk; any private 
employee for testing his efficiency and loyalty to the firm; a taxpayer for infor- 
mation on possible evasions. 

This, although it is quite a list, seemingly eliminates a good many Americans 
who don’t belong in any of these categories. But so far as the treasured right 
to individual privacy is concerned, it eliminates none. For a wiretapper eaves- 
drops indiscriminately. He catches in his net, together with the intended vic- 
tim, all those who happen to use or to call a telephone being tapped, however 
irrelevant the call to the purpose of the tapper. And with police today 
monitoring many public pay-station phones in search of gamblers or prostitutes, 
the most innocent may find their private and sometimes very personal conver- 
sations recorded side by side with the business calls of a booker or a procurer. 

The result is that many an unwary talker has thus provided enough 
information on his private affairs and troubles to make him prey to an unscru- 
pulous listener. When police or government agents are doing the listening, 
any words that come over the phone, whether or not germane to the matter being 
investigated, become ipso facto evidence for inecrimination or guilt. The 
words could be those of a real criminal, of course, and then again they could 
be those of the Red Cross canvassing for new contributors—and there are 
listeners to whom even the Red Cross might be suspect. 

In connection with the statement that anyone with a telephone is fair game for 
a tapper, it should be pointed out that if a line is considered worth tapping, and 
if someone has the money (or the staff) in addition to the inclination, he can 
have a tap installed on that line within 24 hours, no matter where in the United 
States it is located, no matter what the private or official capacities of its users. 
And once the tap is installed, the chances against accidentally discovering it 
would be at least 10,000 to 1. 

The vast majority of wiretapping cases will never be proved. Most of them 
will never even be known, for generally only those cases involving well-known 
persons break into print. Those whose names have cropped up in recent wire- 
tapping episodes range from Senator Joseph R. McCarthy to Gangster Tony 
Bender; from Senator Owen Brewster to Vito Genovese, of Murder, Inc., fame; 
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from labor mediator Cyrus Ching to Howard Hughes; from Thomas E. Dewey 
to Judith Coplon; from Rocky Graziano to Henry (Mystery Man) Grunewald: 
from Minot F. (Mickey) Jelke to former Governor of Rhode Island William 4 
Vanderbilt. The list includes many far less prominent citizens. And, of course 
it is still far from complete. 

Neither Democrats nor Republicans have a monopoly on wiretapping. Pagt 
experience has shown that no matter which party is in power in Washington, 
Federal and Congressional leaders have a tendency to use their authority ang 
the Government’s resources, including wiretapping, to pursue political feuds anq 
personal advantage. Democratically controlled congressional committees haye 
been discovered employing wiretappers. During the 80th Congress, when the 
Republicans became chairmen of the congressional committees, the wiretap 
pers found themselves working for new employers, and subsequently there were 
revelations about the telephonic activities of one Lt. Joseph W. Shimon, who had 
links to Henry Grunewald and the strange farflung interests of Republican Sep. 
ator Owen Brewster. Democrats have tapped Republicans and Republicans 
have tapped Democrats as if they were members of the underworld rather than 
leaders of a democracy. Now, with the Eisenhower Administration about to 
take over, it is important to see whether such tactics will still prevail. It is 
even more important to ascertain what, if anything, the new administration 
will do about curbing wiretapping. Among the new men of consequence are 
several whose sensibilities, to judge from their past records, would not be at all 
offended by the practice. 

Wiretapping, in any form, creates a basic American conflict. On one side are 
the ideals of freedom and individual privacy, on the other the arguments favor- 
ing the use of modern techniques to fight crime and to protect national security, 
Somewhere a line of demarcation must be drawn. 

These articles will take up the various phases of the practice of wiretapping— 
its history, its legal aspects, its technique, its use by the FBI and other Govern. 
ment agencies and by police departments, its use in political feuds, its exploita- 
tion by all kinds of private interests. But we begin with an explanation of the 
basic facts of tapping, both historical and technical. 


II. SOME LAW-EVADING ENFORCEMENT AGENCIES 


In 1916 the people of New York City were surprised to learn that their 
mayor, John Purroy Mitchel, had approved an investigation of local Catholic 
charities on the ground that these groups were out to destroy the public Charity 
Commission. Surprise turned to shock when New Yorkers read newspaper 
accounts of the investigative methods being used. With the cooperation of 
the New York Telephone Co., it was revealed, the mayor had allowed the tapping 
of a Catholic priest’s telephone. 

The telephone company, in answering the charges leveled against it, pointed 
out that it had cooperated with city officials in this manner ever since 189%, 
when the police first conceived of the value of tapping telephone wires to obtain 
evidence. In the intervening years, the New York press had carried stories 
on a dozen-odd wiretapping cases. Some reported the conviction of criminals 
by the use of wiretap evidence, others private tapping in divorce cases and in 
setting up certain swindles. None had evoked more than passing public interest. 

The tapping of a priest’s phone, however, was too much. Overnight, wire 
tapping became a subject of popular interest and indignation. A Congressman 
from New York, George Loft, called for a congressional investigation of “this 
gigantic scandal,” and a bill outlawing wiretapping was introduced in the New 
York State legislature. Positive action was delayed, however, by America’s 
entry into the First World War, when the Federal Government took over 
operation of the telephone companies. But in 1918 Congress put an absolute 
ban on wiretapping for the duration of the emergency. 


Prohibition’s role 


After the war, with the telephone companies back in private hands and the 
Congressional ban lifted, wiretapping quickly came back into its own. The 
first great anti-Red drive was on, and Attorney General A. Mitchell Palmer 
ordered wiretaps regularly in preparation for his raids. In 1920, when the 
18th amendment went into effect, Treasury Department prohibition agents 
also began employing wiretapping as a primary weapon, 
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goon public reaction set in on a national scale. Citizens who had never con- 
sidered wiretapping objectional when used to catch criminals found it repulsive 
when applied to checking on fellow citizens who held unpopular beliefs. Other 
citizens objected violently to the use of tapping in prohibition enforcement- a 
few because they didn’t want to see their private bootleggers jailed, many 
more because they feared that their own telephone orders for supplies might 

-orded. 
oper reached Washington, and in 1924 Attorney General Harlan F. 
Stone, in a directive to the newly formed Federal Bureau of Investigation, 

roclaimed, under the heading “Unethical Tactics,” that “Wiretapping * * * 
will not be tolerated * * *.” : 

Unfortunately, Attorney General Stone’s orders applied only to the FBI. 
prohibition agents continued tapping without pause. In 1928 a repercussion from 
their efforts finally reached the Supreme Court. In the case of Olmstead 
y, United States, defense lawyers pleaded for a reversal of a client’s con- 
yiction for bootlegging on the ground that the wiretapping used to gain 
evidence violated the fourth amendment restriction on search and seizure. 
In its 5 to 4 decision, however, the Court ruled that the fourth amendment 
applied only to “actual physical invasions” of privacy, and not to “projected 
voices.” The four dissenters were Justices Brandeis, Holmes, Butler, and 
Stone. ; ‘ 

The Olmstead decision only served to intensify public demand for legislation 
to outlaw wiretapping. In 1929, the first wave of a flood of antiwiretapping 
pills engulfed Congress, despite J. Edgar Hoover’s concurrent assurance to a 
House committee that “any employee engaging in wiretapping will be dismissed 
from the service of the bureau.” 

“While it may not be illegal,” said the FBI Director, “I think it is unethical, 
and itis not permitted under the regulations of the Attorney General.” 

Two years later, in 1931, the Prohibition Bureau—still busily tapping away— 
was transferred from the Treasury to the Justice Department and Attorney 
General William D. Mitchell found himself forced to settle the internal conflict 
between FBI and Prohibition Bureau wiretapping policies. Disregarding 
J. Edgar Hoover’s moral scruples, Mitchell decided in favor of wiretapping, sub- 
ject to “authorization” of the Director of the Bureau. 


The FCC and 605 


Between the Olmstead decision in 1928 and the first session of the first 
Roosevelt Congress, numerous bills to outlaw wiretapping were introduced, and 
in 1933 Congress finally did force some control of tapping by banning its use in 
the enforcement of prohibition—which went off the books that year anyway. 

During the depression years, as labor became more and more of a political 
force, its leaders complained with increasing anger about the use of wiretapping 
in antiunion espionage. With these voices added to those already demanding 
abolition of the practice, Congress was not long in acting. 

In 1934 the Federal Communications Commission was established as an inde- 
pendent agency. Included in the enabling act, as section 605, was a provision 
intended to outlaw wiretapping once and for all. It read in part: “No person 
not being authorized by the sender shall intercept any communication and divulge 
or publish the * * * contents * * * to any person * * * and no person having 
received such intercepted communication * * * shall * * * use the same or any 
information therein contained for his own benefit or for the benefit of 
another * * *.” Violations were made subject to a $10,000 fine, 2 years in 
prison, or both. 

While awaiting court interpretation of section 605, Federal agencies, still 
operating under Attorney General Mitchell's 1931 approval of wiretapping, con- 
tinued to tap telephone lines. Local enforcement officers and private detective 
agencies followed suit. 

Three years later, in 1937, the Supreme Court reviewed its first case under 
section 605, Nardone vy. United States. Several defendants who had been found 
guilty of liquor smuggling now appealed their convictions on the ground that the 
evidence against them was the product of wiretapping by Federal agents and had 
thus been gathered in violation of section 605. Government attorneys freely 
admitted the use of wiretapping, but argued that section 605 did not apply to 
Federal agents. 

The Court sided with the smugglers and reversed their convictions. Section 
005. it ruled, was designed “to include within its sweep Federal officers as well 
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as others.” Since Federal agents had violated section 605 in intercepting tele 
phone conversations and divulging their contents in court, the Government's 
evidence was inadmissible. 

The agents who tapped were therefore guilty of violating a Federal law. It 
was no surprise, however, that their superiors in the Department of Justice never 
bothered to prosecute. If the Department had done so, many lawyers feel, the 
courts would have upheld conviction of the offending agents. 


Department of Justice versus the law 


Over the next 3 years, the Department of Justice continued to test in court 
various possible loopholes in section 605. While it tested, it did nothing to halt 
continued wiretapping by Federal agents—not only (as was later admitted) in 
cases of national security, extortion, and kidnaping, but also in investigating 
such crimes as mail fraud, narcotics peddling, and bribery. 

The next tests of section 605 came in 1939 when the Supreme Court ruled out 
three more possible Justice Department loopholes in the wiretapping law. The 
first ruling involved the reconviction of Nardone and associates—this time based 
not on direct wiretap evidence but on evidence obtained from wiretap “leads.” 
Justice Frankfurter, writing the majority opinion of the Court, termed this 
evidence ‘fruit of the poisonous tree.” Such “fruit”? was ruled as inadmissible ip 
court as direct wiretap evidence, and the supposed smugglers were again freed, 

In another 1939 case, Weiss v. United States, the Supreme Court closed two 
more potential loopholes. In one ruling, the Court stated that section 605 must 
apply to intra- as well as interstate telephone conversations, since there was no 
way for a tapper on a line to determine beforehand whether a given call would 
cross State lines. In the other Weiss ruling, the Supreme Court refused to 
accept wiretap evidence when the authorization of the “sender,” as demanded 
in section 605, was obtained after the tapping—in this case, by confronting him 
with the recorded conversations and by promising leniency. 

In 1940, a circuit court of appeals further tightened up section 605, in Polakof 
v. United States, by stating that under the law, one party could not authorize 
interception of a conversation on his line unless the other party concurred. The 
Supreme Court refused to review the decision. 

Thus, in their first interpretations of section 605, the higher courts consistently 
ruled in favor of a strong wiretapping law. The court rulings were so explicit, 
in fact, that the Treasury Department began pressing Congress for specific 
authorization of wiretapping by Federal agents. In 1938, however, J. Edgar 
Hoover indefinitely postponed chances for such action by opposing a Treasury- 
drafted bill granting Federal agencies the right to tap. According to news- 
paper accounts, Hoover “said he had men who were experts in tapping wires, 
but if he let them practice it to any extent [italics ours] they would turn crooks 
in no time.” 

But, to some extent at least, the FBI and other Federal agencies were all 
tapping during this period. Meanwhile the Department of Justice continued 
searching for loopholes in section 605. 

On March 12, 1940, however, the Department’s search was rudely interrupted 
by a Senate Interstate Commerce Committee report. The report, approving 
a proposed Senate investigation of wiretapping, was submitted by Democratic 
Senator Burton K. Wheeler of Montana. Wheeler stated: 

“Wiretapping [is] especially dangerous at the present time because of the 
recent resurgence of a spy system conducted by Government police. Persons 
who have committed no crime, but whose economic and political views and 
activities may be obnoxious to the present incumbents of law-enforcement offices, 
are being investigated and cataloged.” 


Off again, on again 


Exactly 5 days after release of the Wheeler blast, the Department of Justice 
banned wiretapping, After 9 years of almost unrestricted Federal use since 
Attorney General Mitchell’s authorization in 1931, the practice was now totally 
prohibited. “In a limited class of cases * * *,” said Attorney General Robert 
H. Jackson, “wiretapping should be authorized under some appropriate safeguard. 
Under the existing state of the law and decisions, this cannot be done unless 
Congress sees fit to modify the existing statutes.” 

On April 9, Jackson repeated his assertion that the ban on wiretapping was 
not only ethically necessary but was made imperative by court interpretations 
of section 605: “* * * the law on wiretapping is now clear and precise; and 
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ali future cases of wiretapping will be subject to prosecution in the Federal 
courts.” 

At the same time Jackson indicated why no one, even outside Government, 
had been convicted of violation of section 605 in the 6 years since its enactment: 
“J do not feel that the Department of Justice can in good conscience prosecute 
persons * * * for a practice * * * engaged in by the Department itself, and 
regarded as legal by the Department.” 

In the light of future events, the last statement was especially important. 
The following year, the Department embarked on its first and what turned 
out to be its only prosecution of a violation of section 605—a violation in which 
an attorney named Jacob Gruber induced a switchboard girl in the Securities 
and Exchange Commission to cut him in on telephone conversations involving 
an investigation of one of his clients. Gruber was convicted, and the conviction 
stuck. 

But only 8 weeks after Jackson had declared wiretapping illegal, the Depart- 
ment of Justice quietly did a direct about-face and again authorized the practice. 
Federal agents have been wiretapping ever since. And in accordance with 
Jackson’s sentiments on prosecuting others “for a practice * * * engaged in 
by the Department itself,” Gruber today remains the only man ever convicted 
of violating section 605. 


The national safety 


Jackson’s original statement of March 17, 1940, declaring the illegality of 
tapping, had come at an unfortunate time. Russia had recently defeated 
Finland. Germany was to overrun Denmark and invade Norway within a month. 
In the United States there was widespread talk of national defense and of 
possible sabotage. 

During the Nazi invasion of the Lowlands, in May, President Roosevelt 
sent a mysterious memo to the Department of Justice—a memo that was never 
so much as mentioned until 1949 and which has still not been made public. 
According to a statement made in 1949 by Attorney General Tom Clark, the 
May 1940 memo “approved * * * wiretapping when necessary in situations 
involving national defense.” Why such a memo has never been publicly re- 
leased is still a matter of conjecture. The best guess is that Roosevelt named 
specific suspected pro-Nazi Americans whose lines he wished tapped. In support 
of this theory, Senator Gerald Nye, a prominent supporter of the America First 
Committee, reportedly told a Washington columnist at the time that J. Edgar 
Hoover had privately informed him [Nye] that his wire was being tapped on 
orders from above. 

Whatever the exact wording of the President’s memo, however, the general 
content was enough to cause the Department of Justice to reverse its stand 
on section 605. The law on wiretapping was just as “clear and precise” as 
Jackson had proclaimed it to be 2 months before, but FBI agents were again 
authorized to tap wires. Publicly, the Department said nothing; but behind the 
scenes it was again hunting a loophole in section 605. 

By the end of 1940, the Department had come up with another tenuous justi- 
fication of its own activities. It had long been argued that, under the law 
wiretapping was of itself no crime and that the only crime was to “intercept 
and divulge.” The little word “and” made all the difference, since it meant 
that both acts had to be committed before anything illegal had taken place. 
in backing up this argument, the Department insisted that the entire Federal 
Government was an entity, and thus an agent was not “divulging” to another 
when he passed wiretap information to his superior, and his superior was not 
guilty of ‘divulging’ when he passed the information to another Government 
agency or to Congress. 

In March 1941, Attorney General Jackson made this new construction of 
section 605 public. “There is no Federal statute that prohibits or punishes 
wiretapping alone * * *,” Jackson said. ‘Any person, with no risk of penalty, 
may tap telephone wires and eavesdrop on his competitor, employer, workman, 
or others, and act upon what he hears or make any use of it that does not 
involve divulging or publication.” q 

Jackson completely ignored, as the Department of Justice has ever since, 
the second part of section 605: “and no person having received such intercepted 
communication * * * shall * * * use the same * * * for his own benefit or 
for the benefit of another * * *. Obviously, without either divulging or using, 
tapping would be just an idle pastime. 
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After Jackson’s statement J. Edgar Hoover beat a prompt retreat from the 
ethical position he had publicly maintained against wiretapping since 1999 
He still opposed unrestricted wiretapping, he said, but he thought it should be 
used in some cases, “such as espionage, sabotage, kidnaping, and extortion” 

Hoover’s list reflected the views expressed on then-pending wiretap legis. 
lation by President Roosevelt in a letter to Congressman Thomas Eliot jp 
February, 1941—a letter in which the President, perhaps prophetically, warned 
of possible abuses. 

The Court retreats 


In 1942, the Supreme Court, which had previously reaffirmed section 605 at 
every opportunity, made its own retreat. In Goldstein v. United States, , 
mail-fraud case, Federal agents had persuaded two men, by showing them 
recordings of their telephone conversations, to testify in the prosecution of 
three others. The Supreme Court upheld the conviction of the three, saying 
that a person who is not a party to tapped conversations cannot object to their 
use. 

The Court’s specific decision, of course, applied only to a few cases. But it was 
the first interpretation of section 605 that recognized the admissibility of 
wiretap-derived information in legal action. The Justice Department was 
now free to experiment with all sorts of wiretapping methods, evidence from 
which might or might not be admissible in court. Of one thing at least the 
Department could be certain: No agent would go to jail. To date, the Depart. 
ment seems quite satisfied with things as they are. In 1949, it did draft a bij) 
to sanction Federal wiretapping. But 2 months later, when the antiwiretapping 
forces began to organize, it promptly withdrew the bill. Meanwhile, despite 
section 605, Federal wiretapping continues as a daily practice. 

State laws are of little help in controlling wiretapping. Forty-two States 
restrict tapping in some manner, but only two—Delaware and New Jersey— 
outlaw divulgence in court, while at least seven others, including Massachusetts 
and New York, permit wiretapping by local law-enforcement officers. 

Nor is the Federal Communications Commission any help. The Justice De 
partment, not the FCC, is charged with enforcing section 605, as the FCC has 
had to point out to many irate citizens, including a Detroit businessman who 
wrote recently to complain about a tap on the phone of a daughter who was 
suing her husband for divorce. The FCC could only refer him to the Justice 
Department and the Attorney General. 

If the Attorney General answered the Detroiter at all, which is unlikely, 
he might have quoted his predecessor in office, Robert Jackson: “I do not 
feel that the Department of Justice can in good conscience prosecute persons 
* * * for a practice engaged in by the Department itself.” 


III. HOW TO TAP A TELEPHONE 


Several years ago, a New York newspaper columnist informed local readers 
that now they too could discover if their telephone lines were being tapped. In 
New York, it was explained, anyone could check on a tap by dialing 711, waiting 
for the tone, then dialing 6 and hanging up. If the phone rang back, the line 
was free; if it didn’t ring, a tap was on. 

Actually, 711—6 was just a telephone-company test circuit. A ring-back sig- 
nified only that the line was in working order. The test could not possibly in- 
dicate wiretapping. The columnist’s following was large, however, and after 
a deluge of dialing, the telephone company was forced to change the number of 
its test circuit. 

The 711—6 detection method may well be the best-publicized wiretapping myth 
in the history of the telephone, but it is not the most prevalent. That distine- 
tion belongs to the widely held theory that crackling noises on a line means the 
wires are tapped. Telephone static is frequent and has various causes, includ- 
ing loose connections, moisture in the line, and dust between contact points. 
On the other hand, only the most amateurish “raw” tap could cause static. 
Usually the noise disappears on a second call. Seldom does it continue for more 
than 2 or 3 hours, and a wiretap is rarely installed for so short a period. 

Ranking almost with the static test is the popular misconception that rapping 
on the mouthpiece of a telephone set with a pencil will make the conversation 
inaudible to the wiretapper. A hidden microphone, or “bug,” can be neutral 
ized by such rapping—as well as by clinking ice in a glass, jingling keys, or 
running water. But a wiretapper won't be bothered by noise in the mouthpiece 
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any more than those who are holding the conversation. If they can hear, so 
he. 

“Other myths hold that a bad tap will heat up the earpiece of the telephone 

set and that, if the conversation is being recorded, the scratching of the recording 

needle may be heard faintly. The first is electrically impossible, the second 

highly improbable. , 

As previously indicated, a sloppy job can result in continued static. It can 
also cause diminution of volume on the line, or even a complete shorting out. 
But few taps are installed by amateurs; the wiretapping business is dominated 
py former telephone-company employees and by agents trained in wiretapping 
at one or more law-enforcement schools. 

Unfortunately, the telephone company, despite its frequently expressed con- 
cern, has not much more chance of discovering an unsuspected tap than the in- 
dividual subscriber has. The company does test its lines continually, but the 
testing equipment is incapable of spotting an effective wiretap. 

Occasionally, a telephone-company repairman on his normal rounds will stum- 
ple upon a tap and remove it. About as often, a private citizen will hire a 
wiretapper to check his lines for taps, the going rate ranging from $20 to $50. 
Some Federal agencies have regular tapcheckers on their staffs. None of this, 
of course, precludes a tap’s being installed 5 minutes after a check is made. 
But physical inspection at every possible point of installation from the phone 
itself right back to the “main frame” at the exchange, still remains the only 
positive means of detection. 

Over the years, many machines advertised as capable of tap detection have 
been placed on the market, some for $200, some for much more. Congressmen 
and police officers have been, among the purchasers. All have been bilked; no 
machines yet invented can positively identify a wiretap. 

The simple fact is that a good tap upsets a telephone circuit much less than 
does normal line trouble, such as dust and moisture seepage, corrosion, and 
faulty contact points, all of which are far more prevalent. When the “detection” 
machine’s red light glows or its bell rings, it is indicating more dramatically 
what the telephone company’s test equipment also shows—imbalance in the cir- 
cuit. Unless the machine is extremely sensitive, it will not register the slight 
imbalance resulting from a tap. And if it is sensitive enough to register a tap, 
itis also so sensitive that it will continually explode into false alarms. 


Tools of the trade 


Basically, the telephone circuit is not difficult to understand once one accepts 
the word “circuit” for what it means: a closed circle of wire in which current 
flows, that current in turn being able to carry voice vibrations. 

At one end, the circle of wire enters the individual phone, passes through 
it, and emerges at the same spot. The entering wire and the emerging wire 
are then wrapped together as a “pair’’ for stringing back to the telephone 
exchange. At the exchange, the circle of those two wires is completed whenever 
the telephone is in use. In a normal local call, the pair of wires is joined at 
the exchange, through a relay, to the pair of wires leading to another telephone, 
and the conversation circuit is thus established. 

Dlectric current must flow through the circuit, of course, in order to carry 
the voice vibrations. Bvery telephone exchange houses long banks of batteries 
to supply direct current, that current being thrown onto the line whenever the 
telephone is in use. 

The wiretapper’s fundamental equipment, based on this completed circuit, 
is quite simple. He needs earphones, and he needs a wire leading through 
those earphones, the ends of which can be easily attached to each member of 
~ pair he wishes to tap, thus forming an additional path for current in the 
circuit. ‘ 

The tapper also must interpose in his extension wires a condenser—an elec- 
trical device that blocks the passage of direct current while still allowing the 
detection of faint vibrations. Electricity always follows the line of least 
resistance. Without the condenser, part of the direct current from the exchange 
would flow through the tapper’s earphones, by-passing the normal circuit. 
The voice volume on the tapped conversation circuit would diminish sharply, 
and the wiretapper would serve notice of his activities. 

On the other hand, the tapper’s condenser must be small in its electrical 
capacity. If it is too large, it will also attract current from the normal circuit. 
40.01 microfarad condenser is fairly standard in the wiretapping trade. 
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Along with the condenser, the wiretapper also hooks into his line a large 
resistor—nothing more than a coil or a wire through which current passes with 
difficulty. The resistor forces even more of the direct current in the telephone 
cireuit to follow its normal, established path, thus further cutting the drag 
from the tap. The resistor does weaken the signal coming through the ta 
extension, but the tapper can always compensate by adding an amplifier to 
increase volume. 

This, then, is the wiretapper’s basic equipment: earphones, wire, condenser 
resistor, and, if necessary, amplifier. If possession of these few electrical parts 
made a wiretapper, however, almost everyone in the Nation could be one. The 
parts are all contained in the smallest home or car radio, the radio loudspeaker 
substituting for the earphones. 

Actually, the expert wiretapper needs much more. He needs to know hoy 
to trace an entire circuit from the individual phone back to the exchange 
and where to tap along that circuit without arousing suspicion. This requires 
a sound working knowledge of the telephone company’s entire physical plant, 
as well as effective use of company lingo to obtain added information not 
normally available to the outsider. The professional tapper also needs adgj- 
tional equipment, including recording devices, adapters for these devices to 
permit telephone transcription, and machines to translate dial beats into actug) 
telephone numbers. He needs concealed space for himself and his equipment— 
a “plant’’ where a line can be monitored for days and even weeks without 
observation. And he needs assistants to help with the 24-hour-a-day job of 
monitoring. All these—equipment, plant, and assistants—require sizable 
outlays of cash. 

In choosing where to “go on” any specific telephone circuit, the wiretapper 
is far more limited than might be expected. He can’t very well tap at the 
subscriber’s end of the line without being seen. Nor can he tap at the exchange, 
In times past, the telephone company did permit certain official agencies to 
install “back-taps” on the exchange main frame, but today, except in very 
special cases, it is reluctant to cooperate to that extent. 

The tapper is limited in his hookups to that segment of the circuit removed 
from the immediate vicinity of both the subscriber and the exchange. Such a 
segment may stretch several miles. But again, the tapper is limited. 

When the pair of wires leaves the subscriber’s premises, it travels to a nearby 
terminal box, or “bridging point,’’ where the two wires are connected to twin 
metal posts labeled with a pair number. The terminal box, however, also serves 
as a bridging point for the pairs of various other subscribers in the vicinity, all 
such pairs being similarly attached to numbered posts. Dozens and hundreds of 
subscriber pairs may terminate in one box. 

The pairs do not leave the terminal box separately. Instead, many are en- 
closed in a single cable for ease in transmission to the exchange—initially by 
poles in suburban areas, then by underground cable in the city. Inside the cable, 
all pairs look alike; singling out a desired pair for tapping is practically 
impossible. 

In the cable, the pairs generally travel to a second bridging point, where they 
are again attached to posts bearing their pair number, where they are joined by 
additional pairs, and where the additional pairs are then encased with them for 
further transmission to the exchange. Before reaching the exchange office, a 
residential pair may pass through five or six bridging points, a business-district 
pair through three or four. The final cable leading into the exchange office 
often contains as many as 2,120 pairs. 

The complete telephone exchange is thus much like a tree, with subscribers’ 
phones as the outermost twigs. The twigs combine into branches, the branches 
into limbs, and the limbs into the trunk and roots, which are the exchange Office. 





Finding the right pair 

To the wiretapper, it makes no difference whether a given cable contains 12 
pairs or 2,120 pairs. Even if he opened the cable, he would be unable to identify 
the specific pair he wanted. His basic plan, therefore, is to learn the pair num- 
ber, find the bridging points for that numbered pair, and then tap in at one of 
those points—the choice of which bridging point to tap being determined by the 
availability of space near by to use for the “plant.” 

Because of the need for space in which to listen unobserved, a residential-tele- 
phone job is the wiretapper’s toughest assignment. A hotel job, in which a room 
can be taken on short notice, is easiest, with apartment and office-building 
assignments running a close second. 
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The residential job is doubly difficult because the wiretapper can’t afford to 
yse the first bridging point—the terminal box on a nearby pole, from which the 
“rop” carries the subscriber’s pair into his home. | That terminal box is espe- 
cially valuable to the tapper. It is not only the easiest bridging point to locate ; 
it is also the only bridging point to which the subscriber s line can be directly 
traced and the pair number of that line thus individually identified. If the 
tapper were seen climbing that pole, however, his entire efforts might be nullified 
py the suspicions of his intended victim. a 

In such a situation, the professional wiretapper, unless he has access to inside 
information, relies on his knowledge of the telephone company, and on the fact 
that in a big city the company employees are so many that they can’t all know 
each other by name. He starts only with his victim’s number, obtained from 
the telephone book, and with the knowledge that the letters in that number 
indicate the exchange. He dials the same exchange letters, and follows with 
the series of digits he knows will connect him with the exchange repair clerk— 
in Washington, for example, 9960. 

To the unsuspecting clerk the tapper gives a false name, says he’s out checking 
trouble on a certain line, and repeats his victim’s telephone number to identify 
that line. Then he asks for the pair and cable numbers—the latter mainly for 
effect. The clerk gives him both. 

Having obtained the pair number, the wiretapper then calls cable records for 
the location of the bridging points of the desired pair. Again, he must have the 
telephone company lingo down to perfection. In the Bronx and Manhattan 
exchanges, they are called “bridging heads.” But in Washington, they are called 
“multiples,” and elsewhere they are known as “appearances.” The tapper must 
use the proper expression. If he is a professional, he will. If the cable-records 
clerk is no more than normally astute, the tapper will get the information he 
requests. 

The wiretapper then knows the number of his victim’s pair, and he knows that 
the pair runs from the original terminal box to a second bridging point on a tele- 
phone pole five blocks east, from there to a third bridging point on a pole five 
blocks south, and that from there it dives underground to a fourth bridging point 
in a cellar three more blocks south, where it finally enters an underground cable 
to the exchange. He can appear at any one of those bridging points without 
arousing the suspicions of his victim, and he can locate the line he wants by 
the pair number registered next to the terminal posts. 

As to the “plant,” the tapper may find a vacant house or apartment to rent near 
one of the bridging points. He then simply attaches his clips to the twin terminal 
posts of the pair and strings his wire inside. If he can’t find vacant space, 
perhaps he will find that one of the bridging points is in a secluded spot, where 
he can park without attracting attention. He then strings his wires down from 
the pole or up from the cellar and into the car, where he sets up his battery- 
operated recording equipment. 

If neither of these plans can be worked out to satisfaction at the bridging 
points in question, the wiretapper has one other alternative: In almost every 
terminal box, there are not only pairs in active use, but also “spare pairs.” The 
spare pairs, like the multitude of bridging points, give the telephone system 
fluidity. If a new building goes up, the company doesn’t need to string wires 
all the way back to the exchange. To service that building it can install tele- 
phones merely by bridging to nearby points and using spare pairs for transmission. 

In the meantime, however, the wiretapper can use these spare pairs, easily 
identified because they are dead lines. He finds the spare pair at the same 
bridging point as the pair he wants to tap. He connects the spare-pair wires 
to the terminal posts of the victim’s pair. Then he calls the clerk at the trouble 
desk again, gets the bridging point locations for the spare-pair number, and 
checks those locations for nearby vacant houses. Eventually, he is bound to 
find an ideal “plant.” 

Tapping hotel, apartment, or office-building telephones, as noted above, is far 
more simple. In a hotel, the pairs of all the phones on any floor generally lead 
to a terminal box or “house box” in the hallway on that floor. If the tapper 
gets a room on the same floor as his victim, he can just open the house box, 
where he will find each pair tagged by room number, and cross the pair of his own 
room phone over to the terminal posts of his victim's phone. The wires are 
thus prestrung for the tapper; he just clamps his equipment to the bell box in 
his room and “opens the plant.” 








1190 WIRETAPPING 


Apartment and office telephone tapping follows a like procedure as long gg 
space can be rented in the same building—the only difference being that the 
terminal boxes in these buildings are generally located in the basement, where 
a janitor may have to be bluffed by telephone credentials or be bribed wit, 
money while the pair leading to the newly rented space is crossed to the terming) 
posts of the victim’s pair. 

Since wiretappers are not likely to be held to any expense allowance, money 
for bribes is readily available. And since most tappers are former telephone 
workers, the old pass can always be shown. “Some janitors are pretty smart, 
though,” one professional tapper remarked. ‘They’ll ask to see your tools, know. 
ing they should be stamped ‘Bell System.’ When I went into the business, | 
bought a whole new set of tools, and gave them to a guy still working for Bell jp 
return for his used tools. The only thing was, his old tools had the Bell Stamp 
on them.” 

Hotel, apartment, and office telephone tapping may be complicated by inability 
to rent space in the same building. In such a case, the wiretapper must again 
go to the clerk on the trouble desk. But bridging points for such telephone 
circuits, while not so many in number as in a residential area, are generally 
located in the basements of other buildings. Some of these buildings are certain 
to have space available for a plant. 


Avoiding ‘“phhps” and such 


Before opening any plant, however, the professional wiretapper employs a 
technique that is little known even in telephone company circles and that enables 
him to avoid tapping in while a conversation is in progress—an act which would 
immediately tip off the victim. 

During a telephone conversation, direct current flows in the circuit. If the 
wiretapper snaps his clips to the terminal posts at the bridging point, some of 
that current will rush back to fill his condenser plate. And no matter how 
small that condenser, the listener will hear a “phhp” on the line as the tapper’s 
condenser is charged. 

To avoid this “phhp,”’ the tapper attaches one clip to one terminal. Then, 
with the tap circuit still open, he places the other clip between his thumb and 
forefinger, licks his forefinger, and places the wet finger on the other terminal, 
The tap circuit is complete, but a wet finger is such a poor conductor that not 
enough current will flow through it to charge the tapper’s condenser instantane. 
ously. The “phhp” is avoided, but the tapper can still hear the conversation very 
faintly. Then, testing with the finger occasionally, he is able to delay installa- 
tion of the tap until the line is free. 

The expert wiretapper has several other ingenious little tricks that he uses 
on select occasions. One involves getting special numbers out of the telephone 
company. Actually, in many communities there are four classes of telephone 
numbers: listed (in the phone directory), unlisted (public but not yet listed), 
nonpublished (confidential), and special nonpublished (top secret). The first 
two anyone can discover. The third can be obtained by tracing the subscriber's 
wires from his phone to the terminal box, getting the pair number, and then 
bluffing the cable-records clerk into divulging the “drop number,” or regular 
telephone number. 

The records of special nonpublished numbers are even more difficult to obtain. 
There is one chance—by getting the pair number, tracing it through the bridging 
points to find the cable number, picking up a dozen other cable numbers in the 
process, and then calling the cable department and using the familiar language 
to request the “drop numbers” of all dozen cable pairs, including the desired one. 
In the cable department the number is not usually tagged as special nonpublished. 

One last special trick is now fairly outmoded. But in the first days of the 
dial telephone, the wiretapper was confronted with a serious problem. Since the 
tapped victim no longer spoke out the number he was calling, and since no one 
could count the clicks of the dial pulse accurately, the wiretapper found it 
impossible in many cases to report on whom the victim was calling. Soon a 
solution was discovered. The tapper learned that if he shorted a wire across 
the pair momentarily while the dialing was in progress, the victim would get a 
wrong number, or no number at all. After two or three misdials, the victim 
would dial the operator and give his number orally. The wiretapper could 
then jot down that number and let the next call go through unmolested. 

To check the name of the subscriber at the number jotted down, the tapper 
could go to friends in the telephone company or could again bluff the “drop” 
name out of the clerk on the trouble desk. In some cities, however, the name 
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of the subscriber, providing his number was published, could be obtained merely 
py dialing the same exchange letters as in the number, followed by a special 
get of digits. In Chicago, this applies today, the series of digits being 2080. 


Certain re finements 


Since the days of shorting out to get a dial number, Kenneth Ryan, a former 
New York police detective who has been called the top wiretapping technician 
in the Nation has adapted a pulse-recording machine for intercepting purposes, 
a machine that punches out the pulses of the dial on tape, so that they can be 
counted and decoded into telephone numbers. 

This machine, which has been sold by some for as high as $400, is only one 
of the devices an expert wiretapper uses today in addition to earphones, con- 
densers, and resistors. Recording machines are also essential, and although 
Ryan says he can adapt the best machine in the country for tap work and sell 
it for $250, some wiretappers pay as high as $980 for a single machine, all 
possible attachments included. 

Another machine used by some wiretappers is the voice-activated “start- 
stopper,” one model of which retails for $90. The start-stopper is designed to 
start a tapped-in recording machine whenever voices come over the circuit, 
and to stop the recorder from 3 to 15 seconds after the voices cease, depending 
on how the tapper sets it. Since the more expensive recording machines will 
transcribe for 8 continuous hours, the stop-starter permits the wiretapper 
to dispense with paid assistants for monitoring work. 

Kenneth Ryan, however, has no faith in the voice-activation principle. He 
claims that a stop-starter so activated will start at any noise at voice level on 
the line. But Ryan says he has just developed a current-activated start- 
stopper, based on the fact that direct current only flows through the line when 
the telephone circuit is completed. His machine, he claims, would make it 
possible for the first time to get efficient tap results from an unattended recorder. 

In recent years, still another wiretapping device, the induction coil, has 
been publicized by national magazines ranging from Popular Science to Business 
Week and dramatically portrayed as the be-all and end-all of wiretapping— 
infallible, undetectable, and sinister. Actually, few self-respecting wiretappers 
would have an induction coil in their tool boxes. 

The coil works on a simple principle: Electrical impulses flow through the 
pair in the completed conversation circuit. But these impulses also set into 
motion electrons in the air surrounding the pair, forming a field of radiation. 
An induction coil is so constructed that it can pick up this radiation in the 
air; and once picked up, quite normal tapping equipment can translate the 
radiation back into voices. Thus the induction coil removes the need for 
direct connection with the tapped pair. 

Business Week’s piece quoted William G. H. Finch, an outstanding electronics 
engineer, as Saying that an induction coil selling at $4.85 could pick up telephone 
conversations through a wall and up to a distance of 30 feet. “A direct tap,” 
said Finch, “belongs to the horse-and-buggy days.” 

Finch is a technical expert, and all but his last remark is probably true, 
under ideal conditions. But the fact is that an a.c. electric cord placed any- 
where near the telephone pair in a room will cause enough radiation to drown 
out the radiation of the phone wires. 

More important, an induction coil can be used only where the telephone pair 
to be tapped is not near any other pair. The coil will pick up all conversations 
from all pairs in a cable, for example. It is therefore of use only in a place 
where the desired pair exists alone and without interference. 

In most telephone circuits, there is no such place. In a residential circuit, 
the “drop” from the terminal box to the home might be such a place, as might 
be the subscriber’s premises. This, a professional wiretapper would be forced 
to point out, is a hell of a place to install a tap and open a plant. It would 
be simpler to marry the subscriber. 

It seems obvious that the public remarks of men like Finch, who are genuine 
communications scientists but seem totally unaware of the pragmatic con- 
siderations involved in wiretapping, do nothing but propagate the myth of 
What might be called Buck Rogers wiretapping, enormously widespread and 
impossible to control. Even limited wiretapping is not a pleasent thought 
tothe freeman. There is no point in exaggerating. 
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1V. LitTLeE POLITICIANS HAVE BiG EARS 


In Washington, coffee nerves and wiretap nerves are equally common ail- 
ments. In the past few years hundreds in the Capital have complained about 
their wires being tapped. Although proof of the alleged wiretapping has sel. 
dom been forthcoming, the list of complaints continues to grow. For being q 
tap victim has become as important to a politician’s prestige as a duodena] 
ulcer is to that of a New York advertising executive. 

“Certainly my lines are tapped,” one Congressman recently insisted, as if he 
feared someone might deny it. Rumors of private political tapping have mounteg 
to the point where few high officials feel free to talk openly over the telephone. 
Such apprehensions are frequently enough buttressed by fact as one lurid Wire. 
tapping story after another comes to light. 

Cyrus Ching. the Jabor mediator, has told friends that during his efforts to 
settle a strike last year his wires were tapped by agents of both the company 
and the union. Charges have been made that Robert La Borde. a New Yor 
professional tapper, was hired by private utility interests to tap the wires of 
U.S. Supreme Court Justices while the Court was deciding a case involving the 
Tennessee Valley Authority. Perhaps the most fantastic story of all was the 
rumor recently spread by a Government employee involved in an office feud 
that he had tapped the telephone of Walter Bedell Smith, head of the Centra) 
Intelligence Agency. 

The lieutenant’s profitable hobby 


The career of Lt. Joseph W. Shimon of the Washington police force presents 
almost unparalleled examples of the intricacies of political tapping. The Shimon 
case got an airing during the 1950 senatorial inquiry into wiretapping in the 
District of Columbia. It had many congressional and business ramifications. 
and offered a fairly sordid picture of what happens when certain high legisla- 
tors ally themselves with wiretappers and other undercover interests. Lieutep. 
ant Shimon, a police wiretapper and investigator, has always found time to 
practice his trade on the side, not only for Washington socialites bringing di- 
vorce actions, but also for a sizable number of Republican politicians, including 
Senator Owen Brewster and former Representative W. Kingsland Macy, 

Shimon, a sharp-faced man with a taste for two-tone shoes and peaked lapels, 
joined the Washington Police Department in 1929, became a detective sergeant 
in 1933, and rose to be a lieutenant. In 1938, he was a member of what he has 
called the strong-arm squad. We went into every [Negro] dive and every joint,” 
Shimon has explained. ‘‘We worked nights and days and we just messed them 
up * * * Where we could not go ahead legally we knocked the doors down 
and chased them out of town. 

Between lessons in this least subtle police technique, Shimon found time to 
pick up one of the most delicate—wiretapping. From 1986 to 1940, he was 
personally involved in a large number of tapping episodes, including police in- 
vestigations of a safe-cracking mob, a holdup man, a narcotics syndicate, and 
an abortion ring. The young detective learned quickly, and before long he him- 
self was installing taps with an almost professional touch. 

In 1940, Shimon was transferred to the local U.S. attorney’s office, where he 
was to remain until 1949 and where he was immediately placed in charge of a 
special investigating squad. It was a real break. He was given a staff of his 
own; he was freed from his old superiors in the Washington Police Depart- 
ment; and he found his new bosses quite lax in their supervision. 

A second important event in Shimon’s career occurred at about the same time, 
when he met Harry (the Dutchman) Grunewald, private investigator, political 
fixer, and confidant of such men as Senators Owen Brewster and Styles Bridges. 
Grunewald, who is no more of a “mystery man” than is indicated by the above 
mentioned activities and associates, and who was certainly no mystery to Shi- 
mon, offered to act as contact man for his new-found protege. The lieutenant 
was soon on his way up in the world of political wiretapping. 

Excellent references 


Today, Shimon can boast of several letters from well-known politicians 
praising him for work described Only as “special” or “confidential.” Owen 
Brewster has written of “exemplary” work; W. Kingsland Macy of jobs 
“skillfully” done. 

Shimon can also boast of a good outside income, all built up while he was 
a full-time member of the Washington Police force. William Nolan, a onetime 
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associate in an extravocational business venture, has been quoted as saying: 
“Lieutenant Shimon never worked on a wire job that he did not at least get a 
thousand dollars, and I worked on a wire job with him.” A former subordinate, 
Police Officer John H. McHale, told the senatorial committee in 1950 that 
Shimon had boastingly displayed a $1,000 bill a couple of days after completing 
a wiretapping assignment for Owen Brewster. 

Brewster has maintained that Shimon’s services were obtained at the sug- 
gestion of Senator Styles Bridges, who had once praised Shimon’s work for him 
as “eminently satisfactory services under the most difficult circumstances.” 
Brewster has said that Shimon was hired only to watch a man who was 
allegedly shadowing Brewster. However, the senatorial hearings threw some 
interesting light on the extent of Shimon’s work. 

In 1945, Pan American Airways threw its full influence behind a so-called 
chosen-instrument air-transport bill—designed to eliminate all overseas competi- 
tion among U.S. airlines in favor of a single authorized line. Pan American 
expected to be the line chosen, and in attempting to pick this luscious plum 
it had the full support of Senator Brewster, who pushed the bill in the Senate 
Commerce Committee, of which he was a minority member. At the same time, 
since there was strong congressional objection to PAA getting this air monopoly, 
the firm hired Henry Grunewald to keep tabs on the opposition. 

The most vociferous opponent was Senator Josiah Bailey, of North Carolina, 
then chairman of the Senate Commerce Committee. Bailey, a steadfast believer 
in free competition, refused to support the bill even after Brewster hopped 
a special PAA plane to North Carolina on a mission of persuasion. 

When it was reluctantly concluded that Bailey could not be won over by 
Brewster’s logic, the chosen-instrument men decided that it might be possible 
to catch Bailey conspiring with Pan American’s chief overseas rival, Howard 
Hughes’ Trans World Airlines, which strongly opposed the bill. 

At this point, through the good offices of the Brewster-Grunewald-PAA axis, 
Lieutenant Shimon was called in. One day in the fall of 1945 (Shimon’s friend 
William Nolan later testified), Nolan drove the lieutenant to an apartment 
building in the 2500 block of Q Street. According to Noland, Shimon installed, 
in the basement of the building, a tap on the telephone line of Senator Bailey. 
Nolan recalled that the tap was used for the better part of a week and that 
it involved “something about airplanes.” 

Shimon was no doubt paid for his efforts, but otherwise the tap was hardly 
a success. Senator Bailey continued his opposition, and the chosen-instrument 
bill was defeated. 


Brewster's flop extravaganza 


Two years later the Republican-controlled 80th Congress was riding high, 
and Senator Brewster had become chairman of the old Truman senatorial 
committee investigating war contracts. Brewster was still interested in PAA’s 
plan for an overseas air monopoly, and began pressing again from his new 
position of power. According to the later testimony of Howard Hughes, Brewster 
came to Hughes privately in February 1947 and urged him to merge TWA with 
Pan American. When Hughes refused, he testified, Brewster countered with a 
threat to investigate, through his war-contracts committee, Hughes’ costly 
Government-financed project to build an enormous flying boat. Hughes remained 
firm, and Brewster’s committee went to work. 

So did Shimon. In the spring of 1947, the lieutenant began installing wire 
taps with such frequency that he was forced to recruit several members of his 
district attorney squad for monitoring duties. He confided to one officer that he 
was working for a ‘committee on the Hill.” Later he asked another subordinate 
to pay special attention to conversations concerning airplanes in general and 
Trans World Airlines in particular. 

The first tap was installed in the 2500 block of Q Street, the same block in which 
Senator Bailey’s line had been tapped 2 years earlier. Shimon’s man had heard 
only one conversation, however, when telephone company men arrived and discov- 
ered the tap. The victim has never been identified. 

.Untroubled by this setback, Shimon proceeded to install taps at a pole box on 
Connecticut Avenue, at an apartment building in 16th Street, and at the Occi- 
dental Hotel downtown. The lieutenant, who has admitted that all four taps 
involved the same investigation, later blandly claimed before the Senate com- 
mittee that he was after a “Miami fugitive,” despite the totally contradictory 
testimony of all of his subordinate police monitors. 
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According to the testimony of Officer McHale, the “Miami fugitive” at the 
Occidental Hotel was one Hugh Fulton. Fulton had been the committee Ccounse} 
of the war-contracts investigating committee when Truman had headed it, but 
was, in 1947, an attorney for TWA and Howard Hughes. 

On several mornings during 2 or 3 weeks, McHale borrowed sound-recording 
equipment from an electronics supply house and then drove Shimon to the Oeq. 
dental, where Fulton had an office. The lawyer’s conversations with such Nota. 
bles as Andrew J. Higgins, the shipbuilder, and former Democratic Senator 
James M. Mead, as well as with TWA officials, were all faithfully transeribeg 
During this period, according to McHale, Shimon conferred regularly with Henry 
Grunewald. Soon Brewster’s committee decided it had enough evidence ty 
proceed with public hearings on the Hughes flying-boat project. 


Asleep at the tap 


On July 17, 11 days before the hearings were scheduled to begin, Thomas 
Slack, a TWA lawyer, and Noah Dietrich, a Hughes executive, arrived in Wagp. 
ington to prepare Hughes’s defense. Unfortunately, Shimon did not learn o 
their presence until July 22. The next day the lieutenant rented a room adjojp. 
ing their suite at the Carlton Hotel, and installed a tap on their telephone line. 
For 4 days, Shimon and his subordinates recorded regular conversations over 
the tapped line. But on July 26, less than 48 hours before the hearings were to 
start, the conversations suddenly ceased. 

For 10 subsequent days, while Hughes and his associates attended hearings 
daily, the Brewster committee had an unhappy time. Hughes was not only an 
aggressive witness, but he made some embarrassing allegations about Senator 
Brewster. For 10 days also, Lieutenant Shimon was unhappy. Puzzled, he 
maintained a silent vigil at the Carlton. For the same 10 days, Slack and 
Dietrich enjoyed complete privacy of communication only three blocks away at 
the Mayflower. 

When, on August 5, Shimon belatedly learned of the switch in hotels, he hur. 
riedly checked out of the Carlton. The next day he registered at the Mayflower 
as Joseph W. Diamond of Roanoke, Va. A tap was again installed without 
delay, and for the next 5 days every telephone conversation of Slack or Dietrich 
was recorded. On August 11, the Brewster hearings ended, the two Hughes off- 
cials checked out of the Mayflower, and Joseph W. Diamond decided to do 
likewise. 

Within a few months, Shimon was back at work on Capitol Hill. This time, 
his services were requested by Republican Representative W. Kingsland Macy, 
of New York, then chairman of the House Subcommittee on Questionable Trade 
Practices. On January 8, 1948, Shimon moved into the Graylyn Hotel, to tap 
wires of Advice, Inc., a firm dealing in scarce commodities, whose office was just 
a few doors down from the Graylyn. For more than 2 weeks, the taps proved 
fruitful. But on January 24, the line went dead—the result, according to 
Shimon, of others trying to tap the same telephone. 

Although as this is written Shimon is under dismissal charges for alleged 
perjury before the Senate committee that looked into his activities in 1950, he 
still clings to his lieutenancy in the Metropolitan Police force, by virtue of infiv- 
ential friends and by virtue of the familiar Justice Department laxity in 
prosecuting wiretapping cases. 


Eavesdropping on Bedell Smith? 


Within the past year, there have been persistent rumors that certain employees 
of the Army Signal Corps Intelligence Agency (a special section concerned 
primarily with communications intelligence work) have listened to tapped 
telephone conversations of the Central Intelligence Agency chief, General Walter 
Bedell Smith. This much has been pieced together by the writers of this 
article, through interviews and newspaper accounts: 

In the fall of 1951, 10 members of the Signal Corps Intelligence Agency, 
several of them former CIA workers, banded together under the leadership of 
one Edwin Y. Webb to discuss their common distrust of certain fellow employees 
in both SCIA and CIA. Under the guidance of Webb, a militant southerner 
and former technician with the Atlanta telephone company, they compiled 4 
list of a dozen-odd people—most of them Jewish. Some of the dozen they 
suspected of being Communist spies; some they merely labeled “pinks.” All 
were safe in their jobs, it was claimed, due to the favoritism of top officials. 

Webb and his band, including six other civilian employees, a lieutenant colonel, 
a captain, and a lieutenant, decided they could not press their charges through 
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oficial channels, since such action would probably lead only to their own 
dismissals. Instead, they managed to set up a pipeline to the political commen- 
tator Fulton Lewis, Jr. 

In mid-December, Lewis rewarded their efforts with two syndicated news- 
paper articles entitled “Our Security Agencies Infiltrated by Reds.” The 
articles were general in nature, and appeared to be the opening blasts of a 
jong series. But for some reason Lewis dropped the subject after the second 
installment. 

Webb, whom Lewis had obliquely referred to as a “genius,” then took his 
information, in rapid succession, to the Senate Internal Security Subcommittee 
headed by Pat McCarran of Nevada; the House Un-American Activities Com- 
mittee, and the Times Herald, Washington affiliate of the Chicago Tribune. 

About 4 hours after Webb delivered his documentation to the Times Herald 
he received a call from a friend at the Central Intelligence Agency, who informed 
him that Bedell Smith had been told what was going on. 

It was immediately after this, according to Webb’s original story, that he 
listened in on Smith’s telephone conversations, at a tap installed somewhere 
along the banks of the Potomac River. 

In the meantime a complete investigation of Webb’s accusations had been 
ordered by Army Intelligence. Fifteen agents spent 6 weeks checking on each 
person accused by the Webb group, after which Maj. Gen. A. R. Bolling, then 
head of G-2, pronounced all the charges “groundless.” Webb was then eased 
out of SCIA, but has since ended up in a top communications job with the 
Office of Civilian Defense. 

As to the wiretapping, according to General Bolling, Webb denied the practice: 
“He laughed it off,’ the general reported, “Said he’d spread the story of tapping 
just to stir up public interest.” Bolling himself believes that the tapping 
rumors are unfounded. 

One former CIA employee closely associated with Webb, however, still insists 
the tapping was done. Also, Representative Francis Walter, a member of the 
Un-American Activities Committee, reports that his check of committee files 
“hears out the charge of wiretapping in this particular case.” In addition, 
when a reporter recently asked Webb himself if tapping had been involved, he 
replied, “And how!” Two days later, when the same reporter called again, 
Webb was much less committal. He asked how the reporter had learned 
of the wire work and refused to dicuss the matter further. Whether or not 
the tapping was actually done thus remains a matter of conjecture. At the 
same time, the mere possibility of such an act would seem to merit congres- 
sional investigation. 


Dewey, O'Dwyer, and Bugs 


Not all political wiretapping, of course, takes place in Washington or involves 
Federal officials. Wiretapping in practiced quite extensively in State politics. 
Gov. Thomas E. Dewey of New York has not been averse to using tap-obtained 
information in attempting to get the goods on his Democratic foes in Albany. 
In 1940, a congressional committee learned that a Democratic State legislator, 
Senator Ruth, of Pennsylvania, had employed State policemen to tap the tele- 
phone lines of Mayor S. Davis Wilson, of Philadelphia, when the committee 
Ruth headed was investigating the city judiciary. In the same year, Frank 
B. Bielaski’s detective agency in New York, which had done much work for 
the Republican National Committee and for G.O.P. politicians in such States 
as Massachusetts and Pennsylvania, was exposed as having tapped the wires 
of public officials in Rhode Island. 

Bielaski’s agents had installed four taps, one in Pawtucket and three in 
Providence. The Pawtucket tap was on the home telephone of the Democratic 
mayor, Thomas P. McCoy. The three Providence taps were all on the telephones 
of the Republican State attorney general, Louis V. Jackvony, on lines at his 
home, his private law offices, and his public office in the courthouse. 

Although the two officials tapped belonged to opposing political parties, they 
had one thing in common: Each had earned the enmity of the Republican 
Governor, William H. Vanderbilt. When the taps were first discovered, J. 
Howard McGrath, then U.S. Attorney for Rhode Island, investigated. A few 
weeks later, McGrath reported that Governor Vanderbilt had privately hired 
— to do the tapping and had paid the detective some $11,000 for his 
efforts. 

Political wiretapping is also practiced occasionally on the local level. In 
1949, Clendenin Ryan, the wealthy self-appointed New York reformer, hired 
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John (“Steve”) Broady’s detective agency to get what dirt it could on Mayor 
William O’Dwyer of New York. Broady, in turn, promptly hired the profes. 
sional wiretappers Kenneth Ryan and Robert La Borde. Hidden microphones 
or “bugs,” were installed in the homes of Fire Commissioner James Moran and 
other city officials, and a mountain of information was collected. Then cane 
retribution. 

Police raided Kenneth Ryan’s home, confiscated an estimated $10,000 Worth 
of wiretap equipment, and found a list of dozens of city officials whose lines 
were to be tapped. Kenneth Ryan was taken to City Hall, where O'Dwyer 
personally questioned him. Ryan finally sneaked away from the interview while 
the mayor’s back was turned and climbed out a ladies room.window. 

In April 1949, Kenneth Ryan and Broady were indicted for conspiracy to tap 
the wires of Manhattan Borough President Hugo Rogers, and Ryan was further 
indicted for escaping from custody. The next week, Ryan and Broady were 
also indicted for tapping the wires of a Brooklyn automobile company whieh 
was allegedly involved with politicians and racketeers. 

About the same time, after Robert La Borde had blocked attempts to ¢ay 
him before a grand jury investigating the plot against O'Dwyer, he, too, was 
indicted for wiretapping—in a Brooklyn divorce case. 

Kenneth Ryan insisted none of the officials on the list found in his possession 
had actually been tapped—because he had been arrested too soon. Police had 
to admit that neither Ryan, Broady, nor La Borde had ever been caught in the 
act of tapping city officials’ wires. Eventually all went free. Soon afterward, 
O’Dwyer quit his post as mayor and left for Mexico, as a U.S. Ambassador. 

(This concludes the first of the Reporter’s two articles on wiretapping in the 
United States. The second, which will deal with Federal and police wiretapping, 
and the work of the lone-wolf wiretappers, will appear in the next issue.) 





[Reprinted with the kind permission of the copyright owners of the Reporter, vol. 8, No, 
1, p. 6] 


THE WIRETAPPERS 
(By William §S. Fairfield and Charles Clift) 
Vv. LISTENING IN WITH UNCLE SAM 


The recent movie “Walk East on Beacon,” based on an article by J. Edgar 
Hoover and produced in cooperation with the Federal Bureau of Investigation, 
proved once again that stealing U.S. military secrets does not pay. In the 
process, the film also offered vivid testimony as to the technical ingenuity of 
the FBI, which has apparently adapted every sort of modern device to the 
needs of scientific detection. 

Still cameras hidden in auto spotlights traced the movements of Russian agents, 
Radar located a boat they were using. At an indoor rendezvous a concealed 
microphone and a camera which needed no light televised ensuing events directly 
to FBI headquarters. At outdoor meetings movie cameras with telescopic lenses 
substituted for television, recording lip movements for later translation at a 
school for the deaf. Nowhere in the picture, however, was there the slightest 
suggestion of wiretapping. 

Generally, the subject of FBI tapping was avoided by portraying the Russian 
agents as too smart to use a telephone. Still, an occasional well timed tap would 
have simplified the FBI's task—and incidentally shortened the picture—a good 
deal. 

In the light of periodic statements by various Attorney Generals and by 
Hoover himself, all admitting that FBI agents did tap telephone wires, the ob- 
vious avoidance of the practice in “Walk East on Beacon” may seem somewhat 
strange—at least until it is recalled that these periodic official admissions have 
only been made after some public disclosure of Federal wiretapping. Each 
admission has been quickly coupled with a claim that the Government taps only 
in a limited number of especially serious cases. Federal investigative agencies 
are always unhappy about disclosures of their wiretapping activities, partly 
because they don’t want their current targets to become suspicious, but mainly 
because they fear the public reaction to this particular type of invasion of pri- 
vacy, and because they have not been really sure of their right to tap since the 
passage of the Federal Communications Act of 1934. 
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Today the FBI is the only Federal agency that openly admits to any wire- 
tapping, and it insists that the practice is limited to cases of kidnaping and of 
espionage, Sabotage, and other “grave risks to internal security.” But if it is 
a fact that FBI regulations do restrict tapping to certain “grave” cases, then 
it must also be a fact that the question of what is grave and what isn’t is often 
left to the discretion of individual agents and officials, some of whom seem to 
cruise over a wide latitude of judgment. 

There is further evidence that other Federal agencies, including the Central 
Intelligence Agency and various military intelligence units, have been avidly 
tapping away. J. Edgar Hoover, who should know, has said that his is not 
the only Federal agency employing wiretapping. While the others strongly 
deny the practice, some will frankly admit that they would deny it even if it 
were true; others admit that they would not hesitate to tap “in the interest of 
national defense.” 

“Never heard of it” 

Elsewhere in Washington, official denial of wiretapping is even more emphatic. 
The Treasury Department’s Alcohol Tax Unit, Narcotics Bureau, and Bureau 
of Internal Revenue all claim they haven't tapped wires since 1939, although 
they do say that they gladly accept wiretap information contributed by the FBI 
or local police. 

Sometimes private professional tappers are hired for specific assignments. 
Sometimes the FBI or local police are requested to do the tapping. But, gen- 
erally, Federal wiretapping is done by a regular member of the agency in ques- 
tion, a man whose skill is the result of former telephone-company employment 
or of training at the FBI Police Academy or at one of the Treasury Department 
schools that have taught wiretapping in Detroit and New Orleans. 

Hoover’s modesty 

The FBI, which probably does more wiretapping than any other Federal 
agency, is at constant pains to depreciate its use of the technique. J. Edgar 
Hoover’s most recent public statement on the subject of tapping was made before 
a House appropriations subcommittee early in 1950, when the FBI director said 
his agents were tapping “less than” 170 telephones at the moment. Assuming 
five conversations over the average phone each day, 170 telephones would carry 
more than 300,000 tapped conversations a year. Such a figure is merely a guess, 
but it compares favorably with the concurrent testimony of Mrs. Sophie Saliba, 
head of the record file room of the New York office of the FBI. Mrs. Saliba 
disclosed that more than 3,500 disks of FBI-tapped conversations had been 
destroyed in 1949. Since a disk can easily hold 5 telephone conversations, prob- 
ably these disks held at least 17,500 conversations—all obviously the work of 
the New York office alone. 

As usual, the 1950 statements of Hoover and Mrs. Saliba followed a public 
disclosure of FBI wiretapping—in this instance as an outgrowth of the Judith 
Coplon espionage case. When Miss Coplon, a Justice Department employee, 
was arrested in New York in March of 1949, her purse was found to contain 
notes lifted from 28 detailed FBI reports. In her Washington trial later that 
spring, the notes were introduced as evidence that she had stolen Government 
secrets. 

Miss Coplon’s attorneys, however, demanded that the full texts of the pilfered 
FBI reports be introduced, so that the jury could determine just how weighty 
the information taken by Miss Coplon really was. Reluctantly, Judge Albert 
Reeves agreed. The full reports were introduced on the 28 FBI cases from 
which Miss Coplon had taken extracts. A quick review showed that wiretap 
information was included in 15 of the 28 reports. In 4 of these 15 the FBI 
had tapped home telephones; in the remaining 11, the Bureau’s information 
came from taps on the lines of foreign embassies and consulates and of pro- 
Soviet organizations. 

At Miss Coplon’s Washington trial, her attorney, suspecting exactly this sort 
of widespread FBI use of wiretap information, demanded that Federal agents 
be called for questioning on the possible use of tapping against his client. He 
felt that under section 605 of the Federal Communications Act, evidence gained 
through wiretapping would be inadmissible in court. Justice Department 
prosecutors called the defense demands “a fishing expedition,’ and Judge Reeves 
concurred. On June 30, 1949, without any determination as to whether the 
Government had obtained its evidence through wiretapping, Judith Coplon was 
convicted of espionage and sentenced to 2 maximum of 10 years in prison. 
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In December 149, however, prior to a second Coplon trial in New York oy 
conspiracy charges, Judge Sylvester Ryan did allow defense attorneys to examine 
the sources of the Government’s evidence. Quickly the full story came - 
Forty FBI agents had tapped the telephones in Miss Coplon’s Washington 
apartment, in her office, and in her family’s home in Brooklyn. They had tapped 
not only before her arrest in March but for 2 months thereafter. On July 12 
after the Washington conviction, they had resumed the tapping and had kept 
at it until November 10. On the last date, the Coplon tap was discontinued py 
a directive (dated November 7) from Washington, “in view of the immedigey 
of her trial.” The directive, which referred to the tap by the code name of 
‘Tiger, also ordered that all recordings be destroyed. At the end was written: 
“O.K.—H,” and under that: “This memorandum * * * to be destroyed after 
action is taken,” 

Judge Ryan denounced the “unlawful activities of the wiretappers,” 
added: “Section 605 * * * not only forbade such interception but rendered 
its contents inadmissible as evidence and made * the use of divulgence 
of information so obtained a felony * * * This is still the law.” 

However, the judge ruled that the FBI had a case against Miss Coplon 
completely aside from the wiretap evidence. On March 7, 1950, just a year 
after her arrest, she was convicted and sentenced to an additional 15 years jp 
prison. 

In December 1950, the New York Circuit Court of Appeals reversed the 
conviction of the lower court, partly because it felt the Government had yet 
to prove its evidence was not the product of unlawful wiretapping. Nevertheless 
the court pointing out that Miss Coplon’s “guilt is plain,” refused to dismiss 
the indictment and suggested a retrial. 

Six months later the Court of Appeals for the District of Columbia also 
passed judgment on the conviction of its lower court. While upholding Miss 
Coplon’s conviction, it remanded the case to the lower court for hearings to 
determine whether her conversations with her attorney had been tapped—as 
the report of round-the-clock FBI tapping until November 10 certainly indicated, 
Such tapping, the court held, would have constituted a grave violation of Miss 
Coplon’s constitutional rights. “No conviction,” the decision stated, “can stand, 
no matter how overwhelming the evidence of guilt, if the accused is denied 
effective assistance of counsel.” 

Miss Coplon remains free on bond, To date, the FBI tapping has merely 
served to protect a woman in whose purse classified Government information 
was found. The evidence also served to show how far the FBI's tapping practices 
had extended in invading constitutional rights and in trying to deceive the courts, 


and 


Some “routine” taps 


Today, reports persist that the FBI maintains a constant tap on the telephones 
of all Iron Curtain embassies. Whether the telephone company, always uneasy 
about wiretapping, has actually cooperated to the extent of stringing these taps 
into a central switchboard makes little difference. It usually cooperates, 
Quite recently, when a company repairman found a tap installed at the basement 
terminal box in Washington’s National Press Building, he reported his discovery 
to the company. “Forget it,” he was told. ‘“That’s on the Russian news agency, 
TASS, upstairs.” Earlier, another company employee had surprised two men at 
a terminal box in an apartment building where a foreign official was staying. 
When he asked for their company passes, they ran. Later his boss called him 
in and introduced the two, both FBI men. 

In the field of domestic crime, the FBI insists it taps wires only in kidnaping 
cases, although sometimes it expands this statement to include all cases “in- 
volving life and death.” But here again, at least some agents of the FBI seem 
unable to stick to the Bureau’s defined limits. In 1941, FBI men were found 
to be tapping the telephone of union leader Harry Bridges in the Edison Hotel, 
New York, in the course of deportation proceedings against him. In the same 
year, it was reported that*the FBI had tapped telephones at Miami police 
headquarters during a corruption inquiry—and incidentally had had its own 
wires tapped in return. 

In 1948, John L. Lewis, United Mine Workers president, accused Attorney 
General Tom Clark of using FBI men to tap UMW telephones. “Surely,” said 
Lewis, “old Tom hasn’t forgotten the day he sent one of his gumshoe men in to 
tap our telephones in our office and our boys threw him out on his ear. They 
caught him right at the control box in the basement, tapping her up, and they 
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threw him out.” Clark answered that no tap was necessary because Lewis 
roared so lond. 

Less than 2 years ago, a United Auto Workers union official in Detroit dis- 
covered an even more arbitrary reason for wiretapping by local FBI agents. 
The official had been investigating the series of bombings and shootings that had 
destroyed UAW property and had wounded UAW leaders Walter and Victor 
Reuther. When the FBI moved into the case, the Federal agents refused to 
pool their energies with the UAW man, perhaps because he had once exposed an 
FBI informant who was also active in labor-espionage work. They could have 
vot the UAW man’s information by simply asking for it. Instead, the UAW 
investigator surmised, the FBI agents preferred to tap his telephone line and 
find out in that way what he knew. 

Suspecting such a tap, he complained to the telephone company. There an 
oficial would only answer that the requests of certain agencies “had to be 
complied with.” 


FBIdes of April 

On the last day of March, the UAW investigator decided to find evidence that 
the FBI was tapping his line, a fact of which he was so sure that he bet a fifth 
of whiskey on it. From his Detroit office, he telephoned a friend ang reported 
that a certain hoodlum was going to hold a celebration, in company with all those 
involved in the Reuther shooting, at 11:30 that evening in an East Side tavern. 
The friend, who had been coached on what to say, agreed that “plan A” would be 
best, and the two worked out certain complex signals. On his other office line, 
the UAW investigator then called a second friend upstate, who was in on the 
act, to be told that another hoodlum suspected in the Reuther case had just 
left for Detroit. The 11:30 meeting was again discussed along with “plan A.” 
Then the UAW man went home, from his home phone called a third friend, and 
again delivered his tavern information and discussed “plan A.” 

Shortly afterward, his first friend showed up. Together, they painted crude 
signs on paper, rolled up the sheets, and headed for the tavern. 

The tavern was hot and stuffy, but two young men sat at the far end of the 
bar in their coats—as if to hide shoulder holsters. The UAW investigator 
recognized one as an FBI agent; the other he was to meet later at the FBI’s 
Detroit headquarters. The clock above the bar ticked past 11:30 and then 
reached midnight. It was April 1. 

Suddenly the UAW man and his companion unfurled their hand-painted 
signs. Each was inscribed with the same two words: “April fool.” To date, 
the VAW investigator is not sure which he enjoyed more—the startled expres- 
sions on the agents’ faces or the bottle of whisky he collected without argument 
the following day. 

Outside the FBI, wiretapping on the Federal level is a somewhat disorganized 
business. No other Government agency seems to have any set formula or any set 
method of operation. The Central Intelligence Agency, the Office of Naval 
Intelligence, and Army G-2 (Intelligence) all “do quite a bit of tapping,” 
according to Kenneth Ryan, a professional tapper who practiced his trade with 
ONI’s ferret squad during the war and who has also worked with other Federal 
agencies, “But mostly,” Ryan says, “they tap on their own personnel or on 
each other.” 

A wartime official in one Federal investigative agency recalls requesting the 
Washington telephone company to put a tap on someone he had under surveil- 
lance. A week later the company's liaison man showed up with a sealed 
envelope of transcribed conversations. Through a strange bit of confusion, 
however, these turned out to be not the desired monitoring but transcriptions, 
made for another investigative agency, of telephone conversations between the 
official himself and members of his staff. 

The CIA has also offered support for Ryan's statement. Within the Agency, 
employees’ telephones have been monitored for loose talk. And there is evidence 
that home phones of new employees are also tapped. Recently, when such an 
employee was about to be sent overseas, he looked out his kitchen window one 
morning to see a man tracing his “drop wires” into the terminal box on a nearby 
telephone pole. Since he had not planned to tell anyone his overseas destination 
anyway, the employee was merely amused. 

The Office of Naval Intelligence is also busy monitoring the lines of Navy 
personnel, although its total wiretapping activities are probably somewhat 
diminished since the days when the ONI used to lend its investigative facilities 
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to the State Department. In those days, with a staff including men like 
Kenneth Ryan, ONI reportedly even found time to tap the phones of Drew 
Pearson when the columnist began printing items unfavorable to the Nayy 
Pearson is said to have rewarded ONI’s efforts to learn his sources with a wide 
variety of false leads. 

Army G-2 is perhaps the most frank about its wiretapping practices, It 
awidmits it would tap “without hesitation in any case where the national security 
was involved.” A spokesman points out that Secretary of the Army Frank 
Pace has publicly stated his opposition to wiretapping. “But,” he adds, “Fran, 
has never sent any directive on the subject to G-2, and I hope he never wily” 
The spokesman further admits that G-2 has monitored all Pentagon lines from 
time to time, and will continue to do so. “The only way to prevent Wiretapping 
leaks,” he says, “is not to say anything over the telephone. These smart boys 
think they’re talking in code, but a child could break it after three conversations.” 

Over in the Treasury Iepartment, tapping is vehemently denied by ay 
investigative branches, although most officials will admit that Treasury once 
led the Federal field in wiretapping. In the days when Henry Morgenthay 
served as Secretary, the Department taught wiretapping at its schools, and its 
Alcohol Tax Unit maintained a highly efficient laboratory where wiretap-detection 
devices were developed. Morgenthau believed wholeheartedly in wiretapping: 
“We do not propose to be sissies,” he once said. But his own concern with the 
practice apparently backfired. In his last years as Secretary at least one 
Treasury expert had a full-time assignment checking for taps on Morgenthay’s 
ottice line and on his home phones in Washington and New York. 

Despite present Treasury denials of wiretapping, alcohol-tax agents sti} 
work in their electronics laboratory. Dwight Avis, head of the ATU, is stil] 
known to his associates as a top expert. Sometimes the temptation to tap 
must be almost too much for the frustrated agent stymied on a_ tough 
assignment. 

Regular Federal agencies have also been known to tap the phones of employees, 
In 1923, Department of the Interior officials used extension phones to inter- 
cept conversations—a form of tapping that was halted abruptly when Harold 
Ickes, then Secretary, learned of it some 8 months later. In 1946, Fiorello La 
Guardia took over the directorship of UNRRA, the former mayor of New 
York hired professional wiretappers to check on a report that bribes were 
being taken in letting contracts. La Guardia fired underlings revealed to be 
guilty; but first he called them in, played back the incriminating conversations, 
and in his inimitable style told the culprits exactly what he thought of them. 


Congressional committees 


From time to time, various congressional committees, not to be left behind, 
also have found it expedient to listen in on telephone lines. The House Dis- 
trict Committee once used Washington police to tap phones in the Hamilton 
Hotel during an investigation of milk bootlegging in the District of Columbia. 
The Kefauver committee used wiretap information inadmissible in Federal 
court in its crime investigation. Most recently, the House’s King subcommittee 
investigating tax scandals hired a wiretapper named William Mellin, who 
worked for the committee in December 1951, as a “technical investigator.” 
Mellin has never claimed any vocation but wiretapping. 

Thus the pattern of Federal wiretapping emerges. As many of the details 
are missing as the agencies involved have been able to conceal. But enough 
has been uncovered to trace a general structure. It is a disjointed structure 
and not pleasant to look at—especially since it reveals men nervously defying 
a law they are supposed to be enforcing. 


VI. COPS AND ROBBERS, DOXIES AND DICERS 


When police arrested the young margarine heir Minot F. “Mickey” Jelke 
and his associates last summer on charges of maintaining a vice ring, the 
New York vice squad could hardly credit its triumph to the kind of hard, 
plodding investigative work that is generally the mark of a good police force. 
After receiving a tip, police merely installed a tap on the playboy’s apartment 
telephone, and in comparative ease recorded calls until they had enough evi- 
dence to move in and make arrests. ; 

The approach was not new. In each recent year, New York police have 
used wiretapping in some three hundred criminal investigations. One in 148 
led to the conviction, on charges of “loitering for the purpose of committing 
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an act of prostitution,” of one Nancy Fletcher Choremi. This case provoked 
the New York County Criminal Courts Bar Association into an inquiry on 
private and official tapping practices. The association’s report urged an FCC 
investigation, which never materialized. , 

The tapping in all these cases was specifically authorized under a New 
York State statute which permits police wiretapping, subject only to the neces- 
sity of obtaining a court order. The technical legal question—whether State 
laws authorizing wiretapping are constitutional has just been settled by the 
Supreme Court : Wiretap evidence is admissible in State courts. Ms 

State law or no state law, local police in every major city in the United States 
are today tapping telephone lines—from Boston to Los Angeles, from Chicago 
toMiami. While Federal agents professedly tap only in the most serious crimes, 
local enforcement agencies seem to do their tapping mainly in the fields of 
gambling and prostitution, where incriminating evidence is recorded side by side 
with the conversations of many who may hardly be considered as criminals, 
where publication of the recordings can thus subject the innocent to extreme 
embarrassment, and where secrecy can open the way for corrupt police to black- 
mail the guilty. 

State and local police can afford to wink at the Federal statute against wire- 
tapping, in view of the U.S. Department of Justice’s well-known reluctance to 
prosecute even private wiretappers. But there is another reason why police 
have carried tapping so much further than Federal agents. 

Kenneth Ryan, a tapper with the New York police for 21 years, has said of 
his trade: “It’s just a timesaver; that’s all it is.” In Detroit, Inspector Clayton 
Nowlin of the vice squad agrees: “A lot of policemen are lazy,” he says. “You 
can get the information you need if you just go out and develop it. But some 
of the boys would rather sit in an easy chair with the earphones on.” 





Denials and euphemisms 


Laziness must be the answer, for local police are well aware of the extra- 
legal and unethical nature of wiretapping. When questioned, local enforcement 
officials will try, almost universally, to deny the practice. A reporter who called 
the New York County district attorney’s office recently was given a grudging 
admission of wiretapping only after he mentioned the presence on the D.A.’s 
staff of a well-known police tapper named O’Sullivan. Some time later, the 
district attorney’s office introduced wiretap evidence against Thomas ‘“Three- 
Finger Brown” Luchese in a New York State crime investigation. In Detroit, 
former Police Commissioner Harry Toy told the same reporter that he had used 
wiretapping to break up a hockey fix scandal several years back and to crack a 
numbers ring. For details, Toy referred the reporter to the present deputy police 
superintendent, Lawrence Kennedy. Kennedy promptly denied that Detroit 
police had ever tapped a telephone line. 

Police forces conceal their wiretapping activities by various methods. Some 
use euphemisms for the practice, such as the official term “technical surveil- 
lance” in Chicago. Others give tappers assignments that hide their true duties. 

In New York, for example, Kenneth Ryan was assigned to the bomb squad. In 
Washington vice squad men do the wiretapping. The Washington police force 
also protects itself by refusing to buy any wiretapping equipment; it rents what 
it needs from private firms. The Los Angeles force has gone one step further; 
instead of having a tapper on the staff, it hires outside professionals whenever 
a job comes along. 

The New York City police force has the most elaborate wiretapping organiza- 
tion in the nation. Perhaps 50 lines are tapped daily, sometimes under court 
orders, Sometimes without such formalities. In addition to these full-time taps, 
spot checks are made regularly, on the lines of hundreds of bookies. 

The number of professional tappers on the New York City payroll has never 
gone higher than six, but these men—split between the city squad and the dis- 
trict attorney's office—are sufficient. They install the taps, and they remove 
them. Spare patrolmen and rookies, who know nothing about the techniques 
of wiretapping, do the monitoring. 

Although most of the big names in the criminal world are tapped intermittently, 
% percent of New York Police wiretapping involves gambling and bookmaking. 
This in turn encompasses not only the phones of known bookies but also public 
pay stations at local baseball parks, racetracks, sports arenas, and even midtown 
restaurants, from all of which calls to bookies are often placed. At various 
times, the pay phones have been tapped at Ebbets Field, the Polo Grounds, 
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Madison Square Garden, Pennsylvania Station, and—quite recently—at Toots 
Shor’s and Dinty Moore’s restaurants. ; 

The tap on Toots Shor’s pay phones paid off just last spring, when Phil Regan 
the nightclub singer who entertained at the Democratic National Convention, 
called from Shor’s to arrange an appointment between Mayor John V. Kenny 
of Jersey City and the high-ranking mobster Anthony Strollo, alias Tony Bender 
Kenny considered Bender the only man capable of breaking up a current dock 
strike on the Jersey waterfront, and Regan set up a midnight meeting between 
the two men at the singer’s apartment in the Warwick Hotel. According to 
the New York Times, detectives from the district attorney’s office were well 
staked out in the hotel lobby to observe the comings and goings of the principals 
The news story did not indicate how the detectives had happened to be in the 
right place at the right time. 


What d’ya hear? 


Any telephone tap involves recording the conversations of innocent people, 
One New York policeman has reported that while tapping a private line he 
recorded calls to the Juilliard School of Musie, the Brooklyn Law School, the 
Mercantile Commercial Bank, a health club, a stationery store, a real-estate 
company, a garage, dentists, taverns, brokers, and a New York police station, 
The tapping of a public pay station obviously increases the problem many times, 
since both parties to a recorded conversation frequently have nothing to do 
with what the police are investigating. Over a tapped pay telephone a man 
may hold legitimate but highly personal conversations with his wife, his lawyer, 
his doctor, his broker, or his business associates. On that tap sits an underpaid 
rookie. Suddenly he has information worth money—either to the man calling 
or to his personal or professional rivals. The temptation is obvious. 

Wiretapping has brought many surprises to the tappers. Kenneth Ryan 
‘an recall the day in the mid-1930’s when he placed a tap on the line of Vito 
Genovese, whose connection with Murder, Inc., was then under investigation 
by New York police. Genovese lived on Washington Square in the building 
where Mrs. Franklin D. Roosevelt maintained an apartment. To tap Genovese’s 
phone, Ryan got the pair number of the gunman’'s line, located his terminal 
box, found a spare pair, or dead line, in the same box, cross connected the spare 
pair to Genovese’s pair, and then tapped in on the spare pair some blocks away, 

Two days later, Ryan returned to the “plant” to see how the tap was going, 
“My God!” said the patrolman-monitor. “Do you know who we've got on here? 
F.D.R. !” 

Ryan checked and discovered that Mrs. Roosevelt had moved into her Wasb- 
ington Square apartment and had been given for her phone connection the same 
spare pair he was using. At the moment she was talking about having a bath 
ready for the President who was due in that night. 

Ryan quickly returned to the Genovese terminal box, eager to remove his 
tap. But when he reached the box, he found it guarded by Secret Service men. 
“I wasn’t happy about being on the Roosevelt line,” Ryan says. “I wasn't even 
interested. But with the Secret Service on guard, all we could do was sweut 
it out.” 


nny 


Bizarre happenings in L.A. 


In spite of the prominence of New York City in the wiretapping field, the New 
York force has never gone as far as have law-enforcement officials in Los 
Angeles and Washington, who have tapped their own staff members in checking 
on police corruption. 

The Los Angeles case, which came to light in 1949, involved the tapping of 
telephone conversations between Sgt. B. V. Jackson of the vice squad and the 
gangster “Snow White” Mickey Cohen, and between Jackson and Brenda Allen, 
directress of production for a high-toned Hollywood call house. Some 60 hours 
of selected recordings were played to a special grand jury. 

Aside from Miss Allen, the most colorful figure to emerge from the series of 
disclosures was one J. Arthur Vaus, a stout former theological student in his 
early thirties, who at the time was the head of Electronic Engineering Consult- 
ants, a firm located in the same building as Mickey Cohen’s haberdashery shop. 
Vaus, who later was to give up his work in crime and politics after attending a 
Billy Graham revival meeting, was apparently willing to work either side of the 
wiretapping street where money was available to pay him. 

Before the grand jury, Vaus admitted that the Los Angeles vice squad had 
a habit of calling on him for “rush jobs” of wiretapping. He further testified 
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that Sgt. Charles Stoker, like Jackson a member of the vice squad. had paid 
him to tap Stoker in on conversations between Miss Allen and Jackson, over 
the wires of the vice squad telephone. 

A year earlier Vaus had also worked for Mickey Cohen. Cohen, who ad- 
mitted to being “bug happy,” had first tried to hire Russell Mason, a private Los 
Angeles detective and expert wiretapper. The gangster had offered Mason 
$50,000 a year to become his “personal sound engineer,” but Mason had declined, 
pecause, he later said, he was working for the police department. 

J. Arthur Vaus proved to be an adequate substitute. Cohen suspected that 
his $120,000 Brentwood bungalow, completed in April 1947, had been wired for 
sound by Sergeant Jackson during its construction. A year later, Vaus went 
to work for the gangster and, with the aid of a mine detector, quickly discovered 
the outlet cable the police had buried in Cohen's lawn. 

Vaus also taught Cohen the advantages of wiretapping. In January 1949 
Sergeant Jackson arrested Harold “Happy” Meltzler, a close Cohen associate, on 
a charge of carrying firearms. When the trial came up in May, Cohen, with 
the able assistance of Vaus, was ready. The gangster appeared in court one 
day, followed by Vaus lugging a recording machine. “When the jury hears 
these,” Cohen announced, “it will blow the case right out of court. The record- 
ings are dynamite.” 

The judge, who knew his wiretapping law, refused to receive the recordings 
in evidence. But the three Cohen lawyers defending Meltzler did get a chance 
to indicate what the Vaus recordings, made over Cohen’s own telephone, would 
have shown. They accused Sergeant Jackson of trying to shake down Cohen 
for $5,000 as a contribution to Mayor Bowron's coming reelection campaign. 
In return, the lawyers charged, things were to be squared for Mickey, who was 
then under indictment for conspiracy to beat up a radio-store proprietor. 

Within a month, Vaus was before the Los Angeles grand jury investigating 
police corruption. He testified as to the results of his recording work for Cohen. 
Then Sergeant Stoker told of what he had heard, thanks to Vaus, over Brenda 
Allen’s line. Ray Pinker, a police technician, followed with a report on the 
taps he had placed on the vice squad’s phone and on a nearby pay station in 
April 1948. The indictment of Sergeant Jackson soon followed, although he was 
later acquitted. 


Some Washington disclosures 


In 1941, a somewhat similar case of police tapping police became a front-page 
story in Washington, D.C. During a House subcommittee investigation of the 
District police department, Capt. George M. Little testified that nine men had 
been fired from his gambling squad and that wiretapping, at least in part, had 
led to the shakeup. Little cited the case of a night sergeant who was discharged 
after a telephone tap showed he was consorting with suspected criminals, one 
of whom had made an appointment to meet the sergeant at home. The captain 
attributed the tapping to a secret District police squad that employed two for- 
mer telephone-company employees as wirework specialists, and added that the 
squad was undermining police morale. When other officers agreed, even to the 
extent of using the word “Gestapo,” the secret squad was quickly disbanded. 

Before its dissolution, the special District squad had done a wide variety of 
wiretapping and other investigative work, not only in local cases but also on 
request from the Bureau of Internal Revenue, the FBI, Army and Navy intel- 
ligence, the House Un-American Activities Committee, and an assortment of 
other congressional committees. Because of the District police department’s 
dependence on Congress for operating funds, a limited number of wiretapping 
requests from Capital Hill have continued to be honored by the department— 
generally by assignment of a roving police team. 

The Federal Communications Act of 1984, even if it has not been enforced, 
has at least made wiretapping more difficult. Before 1934, telephone-company 
officials rarely refused to help police tappers. The “back tap,” installed as a 
company courtesy on the main frame at the exchange, made police telephone 
interception a relatively simple matter. But the Communications Act, along 
with several wiretapping scandals, forced company officials into retreat. Back 
taps are no longer available, and local police forces have learned to be satisfied 
if the telephone company just maintains 2 hands-off policy. “A company 
repairman will stumble on a police tap, then pretend to have something in his 
eye until the tappers can clear out,” a member of the Chicago Crime Commission 
has said in explaining telephone-company policy in his area. 
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State police, of course, are just as thoroughly enmeshed in wiretapping as are 
city and county law-enforcement agencies. On the State level, however, the 
tapping generally has political overtones. Often it is a matter of the party jp 
power’s tapping to get information on rival machines. 

Four burning cars 


Such was the case in New York State in 1943, when Thomas E. Dewey, the 
crusading district attorney who owed so much to wiretapping and who had done 
so much to promote the practice, moved into the Governor's mansion at Albany. 
One of Dewey’s first moves was an attempt to crack down on the O’Connelj 
brothers, brewery owners and leaders of Albany’s well-oiled Democratic machine. 
whose power was neatly summarized in the slogan of their beer: “Hedrick or 
Else.” 

Dewey, as the story has it, called in some of his former New York City police 
assistants, and a wiretap was promptly installed on several O’Connell telephone 
lines, State police doing the monitoring. 

One day not long afterward, the State trooper in charge of the wirework 
dropped in on Dewey's executive assistant, Paul Lockwood, and remarked that 
the telephone conversations of the brothers O'Connell were something to startle 
even a hardened eavesdropper. One afternoon when affairs of state were a 
bit dull, Lockwood repeated the trooper’s remark to Dewey, and the two officials 
decided to hear for themselves. 

Soon the able assistant and the distinguished young Governor were huddled 
together at the listening post, earsets adjusted. Both started with anticipation 
as one of the O'Connell brothers put in a call to a New York State Supreme 
Court Justice. 

The circuit was completed, and O’Connell began discussing a_ business 
deal—with such frankness that the judge warned O'Connell to be careful since 
his wires might be tapped. At the listening post, pleasure, according to the 
legend, lighted the faces of Dewey and Lockwood. But the smiles vanished 
when O'Connell replied, “I don’t give a damn what that [obscenity] little 
mustachioed [obscenity] Dewey hears me say, and that goes for his fat-pratted 
assistant Lockwood, too.” 


VII. LONE WOLVES AND PRIVATE EARS 


Inside the Adelphi Bar in Philadelphia sits an impeccably dressed man in his 
late fifties. In a faintly southern accent he orders a succession of drinks, and 
his orders are filled with the deference accorded a steady customer. The man’s 
face is familiar in most of the city’s fashionable bars and hotels, but few, even 
among the cafe regulars, know his name. To most he is simply Gentleman Pete, 

Although Gentleman Pete enjoys living up to his title, the drinks follow one 
another with such regularity that his benders often last for weeks and even 
months. 

Krom taproom to tap 


Benders, of course, cost money, and Pete is not independently wealthy. Oc- 
casionally he must cease his pubcrawling to build a new cash reserve. His 
vocational abilities, partly the product of a first-rate engineering education, are 
quite specialized, but Pete manages to employ them, during his minimum periods 
of sobriety, for maximum gain. By working only a few days he is often able 
to satisfy his thirst for several months. Gentleman Vete is in short, a pro- 
fessional wiretapper. 

Eighteen years back, Pete was employed by the telephone company of a south- 
ern city as an extension engineer. His progress within the company was severely 
limited by his weakness for alcohol. Then one day a married friend who sus- 
pected his wife of infidelity asked Pete's help. 

Thanks to his technical experience, Pete found it simple to tap the wife's 
telephone and to record conversations between her and an unknown man. 
Identifying the man was more difficult. After painstaking work, Pete finally 
discovered that the man was a lumber dealer, calling long distance but relaying 
the calls through the branch office of his firm so that the conversations seemed 
to be local when overheard. The grateful husband came through with a $3,000 
reward. Gentleman Pete promptly quit his job and took off on a cross-country 
bender. 

In New Orleans, Pete explained his source of temporary affluence to acquaint: 
ances, and was soon introduced to a Lake Charles oilman. The oilman, who 
believed that a Louisiana State official was accepting bribes for granting leases 
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on public lands to certain business rivals, hired Gentleman Pete to prove the 
charge. A tap Was installed on the official’s home telephone, and regular con- 
yersations between the official and the bribers were recorded. The job lasted 
several weeks and Pete received better than $10,000 for his efforts—enough for 
quite a lengthy binge. 

Gentleman VPete’s reputation spread, and soon he could find a job whenever 
his bank account ran low. At first his employers were mostly oilmen. A Texas 
land speculator hired him to tap the line-of an oil-company geologist who tele- 
phoned his findings to his company each evening. On the tips the tap provided, 
the land speculator bought heavily and successfully. A few weeks later, 
Gentleman Pete was handed some $25,000. 

Another oil-company executive hired Pete to tap the line of a competitor to 
whom the executive had recently paid $8 million for certain industrial plants. 
The tap soon indicated that the competitor was planning to hang onto a pilot 
plant in Pennsylvania for himself. Again, Pete’s reward was far out of propor- 
tion to the amount of work involved. 

By the end of the last war, Gentleman Pete had branched out into other 
wiretapping fields. On a southern visit, he met a matron whose control of an 
exclusive Club was being threatened by a social rival. Pete tapped the upstart’s 
line and compiled a list of her supporters. Reportedly the fee was only $2,000 
put Pete was able to drink his way back to Philadelphia and then some. 

FJentleman Pete now works no more than a dozen weeks a year. He prefers 
jobs in or near Philadelphia, but will go farther afield if the reward is sufficient. 
Each year, in fact, he flies to the west coast at least once on a specific assign- 
ment for a well-known lawyer. And his present wiretapping activities include 
a wide range of business, political, and domestic-relations cases. He has 
also on occasion undertaken delicate assignments in Mexico and Cuba. 

In many nonalcoholic ways, Gentleman Pete’s career closely parallels that of 
practically every professional wiretapper in America: He was gifted in electron- 
ies to start with. His talents led to a job with the telephone company. Then 
someone asked him to install a tap, promising more money than a company 
salary would total in months. He accepted the offer, learned to liked the 
money and the hours, quit his job, and became a wiretapper. 

Pros and prices 

Gentleman Pete is apparently the only free-lance wiretapper operating on 
a national scale. However, he has his counterparts in every major city—not 
many of them, to be sure, but about four in New York, two in Washington, 
two in Chicago, one in Miami, two in Los Angeles, and perhaps another dozen 
elsewhere. These few men are responsible for almost all the private wire- 
tapping done in the Nation today, although, despite stringent company regula- 
tions, a maverick telephone-company employee will still install a private tap 
oceasionally, persuaded by money or by friendship. 

Usually the professionals, difficult to find and wary of new customers, con- 
fine their activities to their favorite cities, where they have learned the local 
telephone system from the inside and where they have enough contacts to find 
enough people with enough money and enough troubles to make wiretapping 
pay not only well but steadily. 

Few free-lance wiretappers have the personal contacts of Gentleman Pete, 
and most are satisfied to farm out their talents to a number of private detec- 
tive agencies that hire on a job-to-job basis. No detective agency maintains a 
regular wiretapper on its staff, for tapping assignments are not that frequent. 
Even the most high-powered private agencies employ the practice in fewer 
than 10 cases a year. The average client simply will not foot the costs, 
pyramided as they are by the skilled personnel, by the special equipment 
required, and by the risks involved. 

One New York wiretapper asks $50 a day for higgfervices, plus such additional 
funds as may be needed for bribing janitors atid renting space for a “plant.” 
Another New York professional gets a $500 fee for installing the tap, plus $25 
a day for maintenance. To such costs must be added the detective agency's 
cut, and the client who ends up paying less than $700 a week for a tapping job 
can consider himself fortunate. 

While these prices hold private wiretapping to a minimum, the professional 
can make a good living as long as he gets his share of assignments and as long as 
he can supplement his income with jobs in related fields of electronic detection, 
such as installing secret microphones and checking lines of worried clients 
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for the taps of others. The private wiretapper, in fact, makes dozens Of line 
inspections for every tap he installs. Competent tapchecking is no Simple 
matter, for each bridging point must be personally inspected to assure a tap. 
free line. But since checking involves no elaborate equipment, no bribery 
and no law violation, its costs are quite reasonable. The professional gener. 
ally charges between $25 and $50 for a complete line inspection, although some 
big names in the underworld have volunteered to pay much more. 

Turning the cables 


Actually, the telephone company itself will inspect a subscriber's line for 
taps if requested to do so. But the company often refuses to disclose regults of 
its checks. If the tap-is police installed, it will not even be removed. The 
suspicious subscriber, hardly satisfied with such service, looks elsewhere, 

Often he goes to a detective agency, but occasionally he may find a telephone. 
company lineman who will do the job on the side. In 1951 the Kefauver 
Committee heard testimony from exactly such a lineman, James F. McLaughlin 
of New York. While working for the telephone company, McLaughlin testified, 
he had met one Irving Sherman. Sherman introduced him to Frank Costello, 
who paid McLaughlin $50, $100, and even $150 to check Costello's wires at 
frequent intervals over a 3-month period. McLaughlin was soon also checking 
the lines of such celebrities as Dandy Phil Kastel and Nat Herzfeld, as well as 
the wires of Mayor William O’Dwyer. Sherman made all the contacts, 

Nat Herzfeld, McLaughlin said, had a switchboard on which every line 
proved to be tapped. McLaughlin recalled telling Herzfeld of the taps and 
added that Herzfeld replied: “As long as I know they are there, I don’t eare. 
Let them stay there.” 

Herzfeld’s reaction is not unusual. John “Steve” Broady. the studiously 
casual head of one of New York’s more fabulous private detective agencies. 
claims he never removes a tap found on a client’s telephone line. ‘We can use 
that tap to make the opposition SO percent ineffective.” he says. “I've fed false 
information into a tapped phone and sent opposition agents all the way to 
California and even overseas chasing down phony leads. Work out. the 
conversations with my clients just like a movie script.” 

groady is a periodic employer of the two leading wiretappers in New York, 
Kenneth Ryan and Robert CC. La Borde. Each of these men completed his 
apprenticeship with the New York Telephone Co. many years ago. Both tapped 
wires for the New York Police Department before entering the field of private 
tapping. Each has since been arrested for wiretapping more than once, but 
each has escaped conviction so far. 

In temperament, however, the two men are far apart. Ryan is the scientist, 
quietly proud of his work and of his contributions to the mechanics of wire- 
tapping. La Borde is the artist-showman of wiretapping, a man who brings a 
kind of rough glamour to his skill and his accomplishments. Ryan is a boyish- 
faced family man, living contentedly in a small home in Yonkers, puttering in 
his basement workshop, and commuting to the city only when necessary. La 
Borde, large of body and florid of face, prefers a Broadway office as the dramatic 
setting for his activities. 

Many consider Ryan the top wiretapping technician in the country. But 
even though he developed the dial-pulse recorder and several other wiretapping 
refinements, he has never made much money. For some 21 yveurs, until 1947 
in fact, he was satistied to work for a police salary—with no extras—and to 
turn his inventions over to friends without charge. 

La Borde deserted the police force for more lucrative fields far earlier, and 
has lived well ever since. His only contribution to the science of wiretapping 
is a machine that he claims will register taps, but that unfortunately will also 
register any other trouble on a line. La Borde’s shrewd promotion of the 
machine, however, has paid off handsomely. 

“La Borde is a real publicity hound,” a rival wiretapper has said. “Once he 
even asked the newspapers to come take pictures of him tapping wires. I called 
him up and said, ‘For crissake, Bob, cut it out. You're putting everybody on 
guard against tapping.’ ”’ 

Trysts and telephones 


Like other professional wiretappers, Ryan and La Borde have employed 
their talents in a wide variety of investigations. But usually divorce cases 
seem to lead the list. This is especially true in New York, where adultery is 
the sole ground for divorce and where secret trysts can often be discovered 
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through wiretapping, but it also applies wherever a wealthy man wishes to 
shed an unfaithful mate without paying alimony. 

Generally, such divorce actions are settled privately, without embarrassing 
public disclosures of wiretapping records. But occasionally a case does come 
to light. 

The most notable recent divorce cause involved a socially prominent Washing 
tonian and his attractive wife. The husband, suspecting his wife of a romance 
with a Latin-American Ambassador, hired Lt. Joseph Shimon of the Washington 
Police Department to tap his home telephone. Shimon set up his plant in a 
house near the couple’s estate in Virginia, and soon he had the date of a 
rendezvous between the wife and the Ambassador at the apartment of a friend 
in Georgetown. Shimon arrived appropriately late, entered through a window 
and flash bulbs exploded in the faces of the couple. The husband got his 
divorce and Shimon reportedly got $5,000. 

Harry V. Dougherty, dean of New York private detectives and a man who 
has used the services of wiretappers since 1915, says he now handles about 
six wirework jobs yearly, mostly in divorce cases. Dougherty points out that 
wiretapping has never been held illegal in New York if authorized by a client 
on his own line, but adds that the job can still be difficult. Once, he recalls, his 
tapper, a former FBI agent, set up the plant in a basement toilet where an 
unsuspecting and flustered maid soon caused mutual discomfort. Just last 
winter, Dougherty’s man rigged a tap into an old unheated barn on a country 
estate. “Almost froze to death during the night,” Dougherty says, “only to 
have the woman's son walk in on the thing the next morning, looking for a 
bicycle.” 

Some time ago, Dougherty installed a tap for a Dutch importer who lived 
ina Manhattan apartment and who suspected his wife of infidelity. Unfortu- 
nately, his client had not explained that the wife carried on all conversations 
in Dutch, and Dougherty was suddenly confronted with the task of finding 
a Dutch monitor. Finally such a specialist was obtained, and a few days later 
the tap paid off. “We nailed her with the boy friend,” says Dougherty 
“And you know, she begged me to put a tap on her husband, but I said nothing 
doing. Say.” he added, “I’ve got something a lot of people in this business 
haven’t—a conscience.” 


Rars on business 


Wiretapping is also quite common in the world of business, as Gentleman 
Pete’s work for various oil interests indicates. Like divorce tapping, business 
tapping is sometimes lent an aura of legality by a company’s giving authoriza- 
tion to tap its own lines. 

Exactly this sort of legality was claimed by Steve Broady in 1949, when he, 
Kenneth Ryan, and two others were indicted in New York for tapping the 
wires of Kings County Buick, Inc.. a large Brooklyn automobile agency. The 
charge against Ryan was eventually dropped, but Broady’s case went to trial. 
Before a blue-ribbon jury, the suave investigator insisted he had tapped only 
at the request of 50 percent of the company’s stockholders, who had hired 
him in 1947 to investigate charges that mobsters were controlling the agency 
and were getting an abnormal share of the new cars then so difficult to obtain 
After a 17-hour session, the jury acquitted Broady. 

Robert La Borde has reported working on several similiar cases. During 
the war, he was hired by EK. R. Squibb & Sons to invest’ gate missing consignments 
of drug concentrates. With the authorization of company executives, La Borde 
tapped various office telephones, and soon he had recorded proof of the guilt 
of a handful of underlings, who had simply driven the drugs off in trucks and 
had then sold the loot to cutrate druggists. When the guilty employees promised 
to repay the loss, Squibb executives, Wishing to avoid bad publicity, dropped 
prosecution. 

“Most corporations I've worked for would rather settle things quietly,” La 
Borde says. “A little later, I tapped the office phone of the treasurer of a large 
corporation and got a straight confession that he’d embezzled $185,000. When 
he promised restitution, the corporation decided not to prosecute, but he’s never 
repaid a cent, to my knowledge.’ 

Much business tapping, of course, is directed at discovering the plans of com- 
petitors—in cases such as those Gentleman Pete has handled in the oil business, 
where authorization of the telephone subscriber is certainly not obtained and 
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where the illegality is obvious. The utilities magnate Samuel Insull and David 
Lamar, the “Wolf of Wall Street,” both are said to have employed wiretapping 
regularly to keep tabs on business rivals, and with very profitable results, 

Over the vears, labor unions have also been a major target of business Wire. 
tapping. Fifteen years ago, many union telephone lines were regularly tapped 
for leads on possible strike actions. And although the tapping diminished as 
unions grew strong and were able to fight back, the National Labor Relations 
Board is still presented with occasional cases of wiretapping in labor espionage. 
In 1950, the Seafarers International Union charged the Cities Service Oil Co, 
with using wiretapping to prevent labor organization, and detectives later aq. 
mitted they had been hired by Cities Service to spy on its employees. 

The same year, it was later brought out at a hearing of the National Labor 
Relations Board, the telephone company itself was found to be tapping the home 
telephone of one of its switchboard operators at Weirton, W. Va. The tap was 
on for 11 hours, and the girl, who was a member of the Communications Workers 
of America (CIO) and who at the time was trying to organize the Weirton ex. 
change was fired 4 days later. The company admitted the tap but contended 
that it was used to determine whether the employee, in violation of a company. 
union agreement was using her telephone to solicit union memberships from 
other operators on duty at the switchboard. The NLRB, while observing that 
“certain circumstances disclosed by the record cast serious doubt” on the good 
faith of the company’s contention, nevertheless concluded that there was not 
sufficient evidence to refute it and upheld the girl’s dismissal. 

In 1951 the telephone company was charged with tapping in Michigan during 
a nationwide CWA strike. The strike was of the hit-and-run variety; each day 
the workers at a different exchange would walk out. The company could mobi- 
lize its supervisory employees to fill the gap, but first it had to know where the 
gap would be each day. CWA officials, using telephones they suspected were 
tapped, planted information that a certain exchange would be out the following 
day. Then by word of mouth, they ordered a second exchange many miles away 
to go out instead. When the company’s supervisory staff showed up at the first 
exchange, with nothing to do, union officials seemed well justified in claiming 
that their wires were tapped. 

Because of its habit of using taps to check the efficiency of its own employees 
at work, the telephone company has been called the biggest tapper in the 
business. Actually, within an exchange the work of each operator is regularly 
checked by a supervisor who taps in through a special switchboard. On a higher 
level within the company, some officials’ telephones are fitted with special test 
distributor circuits so that they can dial any private number and be automati- 
cally tapped in. The result may be efficiency, but it can also be suspicion and 
uneasiness. 


Blackmail 


Private wiretapping also produces a vast potential for blackmail. But al- 
though many professionals will check the lines of men of notoriety for taps, 
few will tap for criminal purposes. 

“I’ve recorded dirt on all sorts of important people,” says Robert La Borde. 
“I’ve thrown away millions in blackmail by turning completed tapes over to my 
clients.” Others might not be so scrupulous. 

One man reportedly did make a fortune in blackmail by tapping at various 
expensive resort hotels, discovering who were paying the bills for attractive 
female guests. 

“T used to know this cop on the force who later retired, bought a string of 
hotels, and moved into a big estate out on Long Island,’ La Borde says. “One 
day he came into my office flashing a big roll of bills, and I asked him how 
come he was doing so well. 

“He just smiled and said, ‘Recording. How else?’ ” 


50 ON AND ON 


Daily, the newspapers bring more evidence of wiretapping. In New York, at 
the trial of the wealthy garment manufacturer Sam Chapman for procuring, 
Raymond Adams, a police wiretap technician, is producing recordings of conver- 
sations between the manufacturer and one of his alleged female accomplices, 
Nancy Hawkins. The recordings, from a round-the-clock tap on the young lady’s 
line last June, are being discreetly played in the judge’s private chambers. The 
gentlemen with whom Miss Hawkins conducted business calls may thus rest 
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in the knowledge that their names w ill be known only to the court Stenog 
peat the police tappers, the police monitors, and the staff of the district 
rap a8 Ee secuting > case. 
a aoa Coe eaiemeiion commission has recently been harassing 
= . hashese alias Three-Finger Brown, the underworld confidant of numer 
S cabtic officials, with transcripts of some of his less-guarded oe pice 
a is of 6 years ago, including some which, the commission charged, showet 
nese yas part owner of the fighter Rocky Graziano. . 
oe James W. Flynn of the New York Police rea a a Aggy 
iam statemen ade earlier in this article. At the police trial of 3 
confirmed - anaceil aenenetaanaals her the Harry Gross, Flynn brought out that 
- a anche at Pennsylvania Station and Madison Square Garden had been 
ict variows times between 1948 and 1950 to get evidence of bookmaking 
tapped ¢ : : 


le were picked up, Flynn said, because they acted “suspiciously.” “iy a 
en stuck to what the law prescribes.” he added, “we could never do our 
po ' 
job.” 


In New York, Washington, Chicage, Los Angeles, and other large ceenes, 
in —official and private—goes merrily on. The con\ ersations ¢ the gui y 
Tiina | 10cent alike are saved for posterity on endless miles of recording tape 
at eitisens believe that wiretapping is something that happens to others. But 
ae picking up a phone, can consider himself safe? 
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{Reprinted with the kind permission of the copyright owners of New York State 
Bar Bulletin, vol. 30, July 1958] 


Let’s Take the Hypocrisy Out of 
Wiretapping 


By Eugene C. Gerhart 
Member of New York and New Jersey Bars; 
Author ‘‘ America’s Advocate: Robert H. Jackson’’ 


ERHAPS President Gillespie in. 
vited an upstate lawyer to 
speak to you today because of 

the proximity of Binghamton to one 
of the most publicized convention re. 
sorts in the United States today— 
Apalachin. Incidentally, it was an 
Apalachin lawyer whom Emory Buck. 
ner, another distinguished United 
States Attorney, was showing around 
in Root Clark’s impressive offices 
many years ago. Entering the firm’s 
large library, Mr. Buckner turned to 
the Apalachin attorney and with ob. 
vious pride and a wave of the hand, 
said: ‘John, do you know that some of the finest law in the 
State of New York has been written right here in this library.” 
The Apalachin attorney smiled appreciatively and then, 
radiating an even more intense pride, said: ‘But, Emory, if 
you will come up to Apalachin some time, I'll show you our 
firm’s library where we have created some the the finest facts 
in the State of New York.” 

Our friend, Paul Williams, has had an outstanding record 
as a Federal Prosecutor and I am slightly awed at the prospect 
of presenting a viewpoint different from his on this touchy 
subject of wiretapping. I cannot claim to be.an expert in the 
field. However, wiretapping has gotten far beyond the field 
of criminal detection and prosecution. Its abuses may involve 
us all. Today we are in a dilemma because of the sharp con- 
flict between the public interest in national security and the 

rosecution of crime on the one hand, and the right of the 
individual to privacy on the other. Therefore, I speak to you 
merely as an upstate lawyer deeply concerned about the abuses 
of wiretapping and eavesdropping and their evil effects on our 
civil rights. We shall devote our attention to four aspects of 
this problem: 


First: The present status of Federal and State law; 

Next: The crime detection problem. 

Then: The civil liberties issue; and 

Finally: Some suggested improvements in Federal and State law. 
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|, Present Status of Federal and State Law Relating 
to Wiretapping and Eavesdropping 


a. Federal Situation Today 


Eavesdropping is not new to the law. Blackstone tells us 
that it was a crime at common law.’ The first important 
United States Supreme Court decision on wiretapping came in 
the Olmstead case in 1928. The Court in a 5-4 decision ruled 
that evidence obtained by wiretapping did not violate the 
Fourth of Fifth Amendments because it was not the result of 
an illegal search or seizure.” It was in his dissent in this case 
that Flclaies first used the emotion-packed and now rather 
hackneyed phrase that wiretapping is “dirty business.” 

In 1934 Congress stepped into the picture and enacted what 
is now Section 605 of the Federal Communications Act.2 The 
crucial sentence in that statute for our purposes is: 

“,..mo person not being authorised by the sender shall intercept any 
communication and divulge or — the existence, contents, substance, 
rt, effect, or meaning of such intercepted communication to any person; 

... (my italics). 

Supreme Court decisions since 1934 have held that wire- 
tapped evidence secured in violation of Section 605 is not ad- 
missible in Federal courts because illegally obtained.* In the 
Weiss case in 1939 the Court held that Section 605 applied to 
intrastate telephone communications as well as to interstate 
communications.> However, in Schwartz v. Texas® the Court 
ruled that Section 605 was not intended to impose a rule of 
evidence on State courts and did not render inadmissable in a 
State criminal trial wiretapped evidence procured in violation 
of the Federal statute. The sum of the Federal law then is 
this: 

1, Section 605 of the Federal Communications Act prohibits any person’s 


violating the integrity of telephonic communication and contains an express, 


absolute prohibition against the divulgence of communications obtained by 
wiretapping.” 


2. Evidence obtained by wiretapping by either State or Federal agents is 
inadmissible in Federal courts because obtained illegally in violation of 
Section 605.8 


3. Evidence obtained by wiretapping which violates Section 605 may never- 
theless be received in evidence in State courts where permitted by State 
law.® 


1Black. Comm. Bk. IV, Chap. 13, *168. 

2Qlmstead v. United States, 277 U. S. 438 (19.28). 

347 USCA § 605. 

‘Nardone v. United States, 302 U. S. 379 (1937); Nardone v. United States, 308 U. S. 
M8 (1939) (second case); Weiss v. United States, 308 U. S. 321 (1939); Goldstein v. United 
States, 316 U. S. 114 (1942); Goldman v. United States, 316 U. S. 129 (1942); Benanti v. 
United States, 355 U.S. ......, 2.L. ed. 2d 126 (1957). 

* Weiss v. United States, 308 U. S. 321 (1939). 

344 U. S. 199 (1952). 

*Benanti v. U. S., 355 U. S. ......., 2 L. ed 2d 126, 130-31 (1957). 

*Benanti, supra. 

*Schwartz v. Texas, 344 U. S. 199, 97 L. ed. 231 (1952). Cf. People v. Cahan, 44 Calif. 
(2d) 434, 282 P. 2d 905 (1955). 
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No review of the Federal situation would be complete with. 
out an examination of the practices of the Department of 
Justice and especially of its highly respected, good right arm, 
the Federal Bureau of Investigation. 

In his recent book, The FBI Story, Don Whitehead includes 
a Foreword by J. Edgar Hoover in which the FBI Directoy 
states that Whitehead’s portrayal is an accurate one.’° White. 
head’s book tells us that during the FBI’s early years under 
J. Edgar Hoover’s administration, one of the Bureau’s regula. 
tions was, ‘Wiretapping . . . will not be tolerated by the 
Bureau.’ Director Hoover himself did not authorize wire. 
tapping until a wave of kidnapping broke out in 1932. Then 
it was limited to cases where life was believed to be in jeopardy 
or national security was involved. 

In 1939 the Supreme Court in the Nardone case barred in 
the Federal courts evidence obtained as the result of wire. 
taps in violation of Section 605. Then the Department of 
Justice advised FBI Director Hoover that the Court’s decision 
would not affect the investigatory practices of the FBI because 
the illegality of a wiretap under the Act was in the divulgin 
of information and not in its interception. At Mr. Hoover's 
insistence, however, the authorization for wiretaps was taken 
out of the hands of the Director of the Bureau and placed 
in the hands of the Attorney General in 1940. Whitehead’s 
book tells us that: 

“President Roosevelt and succeeding administrations all gave their approval 

to the FBI’s wiretapping. Beginning in 1933 eight successive Attorneys 


General, three of whom went to the Supreme Court, ruled that the FBI was 
on sound legal grounds when making taps.”12 


The Federal Communications Commission has, however, 
taken the stand that wiretapping, even in the name of national 
security, is illegal.’* This interpretation of the law is not 
shared by the Department of Justice which has held, despite 
the fact that Section 605 prohibits divulgence to ‘‘any person,” 
that authorized wiretaps are entirely legal as long as the 
information obtained is not divulged to “unauthorized per- 
sons.’”!4 

The Department of Justice and the FBI have been put in 
this embarrassing and hypocritical position: 

1. Congress in Section 605 of the Federal Communications Act has made it 


illegal for “any person” to intercept and divulge a telephone communication 
to “any person’. 





10 Whitehead, The FBI Story, Foreword. 
usd., p. 154. 

12 Jd., p. 155. 

1% The FBI Story, p. 187. 

4 Jd., pages 187 and 342, 
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2. The Department of Justice and various Attorneys General have construed 
this statute in a way that you and I would conclude was mere rationaliza- 
tion. For example, “any person” has been interpreted by the Department 
of Justice not to prohibit divulging wiretapped evidence to one’s superior 
in the Department.15 

That is not the way the Chief Justice of the United States 
interpreted the statute in the Benanti case..° We have the 
hypocritical situation of the men in the Federal Government 
who are sworn to enforce the law, themselves subtly breaking 
it, This open disregard of the law may be as injurious as 
some of the evil results of illegal wiretapping itself. — 

We in New York State have led the way to a sensible solu- 
tion. Let’s look at the situation in our own State for a 


moment. 
b. The New York Situation Today 


In 1881 New York State adopted its first eavesdropping 
statute’? In 1892 the Penal Law was amended to make it a 
felony to tap any telegraph or telephone line. In 1938 Article 
], Section 12, Paragraph 2 of our State Constitution was ap- 
proved by the people. This Constitutional amendment guar- 
antees the right of the people of New York to be secure against 
unreasonable interception of telephone and telegraph com- 
munications. It also authorizes a system for the issuance of 
ex parte orders by judges allowing such interception by law 
enforcement officers under certain prescribed conditions. In 
1942 we adopted Section 813-a of the Code of Criminal Pro- 
cedure which provided the procedure—actually perfunctory in 
practice—for the issuance of such judicial orders. In 1949 the 
Legislature added Section 552-a to the Penal Law making it a 
misdemeanor to possess wiretap equipment under circum- 
stances showing an intent to use it for illegal wiretapping. 

This was the sum of the Constitutional and statute law of the 
State of New York until 1957. However, in 1950 the Court 
of Appeals held in the Applebaum case’* that a telephone sub- 
scriber could lawfully have his own telephone line tapped by a 
private investigator. This case opened up an area of “legal” 
wiretapping abuses which finally led the Legislature to enact 
important amendments in 1957 and 1958. 

Under the intelligent leadership of the Savarese Committee, 
our Legislature passed three statutes which were signed by 
Governor Harriman and became effective July 1, 1957. 

The first amendment created a new Article 73 of the Penal 
Law. This new law defines eavesdropping to include both 
wiretapping and eavesdropping by microphone or “‘bugging.”’ 

“Id., pages 187 and 343. 

% Benanti v. U. S., 355 U.S. ......., 2 L. ed 2d 126, 18) (1957). 


1§ 721 of the Penal Law. 
77 App. Div. 43, aff'd. 301 N. Y. 738 (1980), 
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The second important amendments were to the Code of 
Criminal Procedure, Section 813-a. These amendments re. 
quired the Court to satisfy himself of the existence of reason. 
able grounds for granting an order to permit wiretapping or 
eavesdropping by police officers and reduced from six months 
to two months the effective period of such judicial orders, 

The third important amendment relates to the admissibili 
of wiretapped evidence. Section 345-a of the Civil Practice 
Act now provides that evidence obtained by any act of eaves. 
dropping in violation of these new laws shall be inadmissible 
for any purpose in any civil action, proceeding or hearing, 
Note, however, that this last Civil Practice Act amendment 
does not make such evidence inadmissible in criminal cases, 
New York State still follows the rule in criminal cases that 
illegaliy obtained evidence is admissible.’® 

To sum up the present situation under New York law today; 

1. Eavesdropping by wiretapping or by “bugging” is illegal unless 


a. You are a law otheer acting under an er parte court order; or 


db. You are recording your own telephone conversation or you own dis- 
cussion.=' 


2. Evidence obtained by illegal eay esdropping i is inadmissible in a civil action, 


proceeding or hearing, but is admissible in governmental disciplinary pro- 
ceedings, and in our State criminal trials. 


In any discussion of our State law we cannot ignore two very 
important recent decisions of the Supreme Court of the United 
States, Benanti v. CU. 8! and Rathbun vy. U. S.* In Benanti 
the Supreme Court said: 

. the argument is that... Section 605, being general in its terms, 
should not ke deemed to operate to prevent a State from authorizing wire- 
tapping in the exercise of its legitimate police functions. However, we read 

the Federal Communi-ations Act, and Section 605 in particular, to the con- 
trary. ... We find that Congress, setting out a prohibition in plain terms, did 
net mean to allow State legislation which would contradict that section and 
that policy. 4 

New York State Supreme Court Justice Hofstadter has 
interpreted this language as prohibiting the issuance by judges 
of any wiretapping orders at all under our New York law.” 
Lf{owever, I understand that New York State Attorney General 
|_efkowitz has taken the position that until a court of competent 
jurisdiction declares the present New York wiretapping law 


People wo Defore, 242 N. ¥. 13. (1926): Twining v. New Jersey. 211 U. 78 (1908). 
Report of the New York State Joint Legislative Committee to seni Illegal Inter- 
tron ot Communications, Legislative Document (1957), No. 29. pp. 14-15; Rathburn vy. 
s,. ss | ‘ 21. ef. Ad 134 29987) 
. | - 24. ed. 2d 120 (1957) 
Soh 2b. ed. 2d 134 (1957 
Lo ed. Qd 18, 131, 132 and 133 
‘NO OY. Tre fan. 38.1988, p. 7, col re a ot Interception of Telephone Com 
tietis. 1 NYS 2d x4. 9 Mise. 2d 121 (1958 UC. S. Attorney Paul W. Williams 
tel tis the No Y¥. Times as saying that Ts tice Hofstadter’s, view is “absolutely 
NOV. Times. Tan. 6. 193%, po 23 col. 2 
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ynconstitutional, it is the State Attorney General's duty to 
defend it.** 
We New York State lawyers are therefore enmeshed today 
in this tangled web of legal rules: 
1. The United States Supreme Court, interpreting Section 605, has Held no 
person can intercept and divulge a telephone conversation. 


2. A President of the United States and various Attorneys General, three 
of whom later became Supereme Court Justices, have specifically authorized 
the Department of Justice and the FBI to tap in cases involving national 
security and grave crimes like kidnapping, and this would violate the 
Supreme Court's decisions as I read them. 

3, Wiretapping by our own police officers in New York State is legal under 
New York law if the proper procedure is followed. 

4. Both State and Federal law today permit a telephone subscriber to record 
his own conversations with anybody by machine or by having his secretary 
listen in on an extension telephone.?¢ 

As I said we are caught in a conflict between the obvious 
public interest in national security and crime detection on the 
one hand, and the individual’s civil right to privacy on the 
other. Let us look briefly at the crime detection picture and 
then at the civil liberties issue. ons 2 then we can suggest 
a possible solution to this knotty set of problems. 

Is there justification for wiretapping in the field of crime 
detection ? 


Il. The Crime Detection Problem 


Among the arguments in favor of wiretapping in violation 
of Section 605 in the detection of crime are these: 


1. That informers are no novelty in law and wiretapping is analagous to 
securing evidence by means of an informer.?7 
2, That there is pressing need for wiretapping in catching heinous criminals 
like kidnappers, Communists and spies.=* 
3. That the police are obligated to enforce the law and therefore, though they 
may violate Section 605, abuses of wiretapping will be slight.2 
4. That crime is big business today and modern methods of business organiza~ 
tion and communication are used by criminals. This is the fight-fire-with- 
fire argument.3° Incidentally, up our way in the Binghamton area we 
found out last year that criminals even hold conventions! 
. That the wiretapping technique has yielded valuable information which 
could be procured in no other way.?! 


on 


I believe there is much merit in these arguments. The 
narcotics traffic, murder, kidnapping and Communist spying 
are all ‘‘dirty business,” too. ‘There is no merit, however, in 


= N.Y. Times, Jan. 3, 1958, p. 14, col. 6. 

*Rathbun v. U. S., 355 U. S. ....., 2 L. ed. 2d 134 (1957). 

"The FBI Story, pp. 153-54. 

*Silver, “The Ethics, Morals and Legality of Eavesdropping,” 9 Brooklyn Barrister 
(No. §, Feb., 1958), p. 153. 

™See e.g., Edward S. Silver. District Attorney of Kings County. New York. “The 
Ethics, Morals and Legality of Eavesdropping,” in 9 Brooklyn Barrister (No. 5, Fel 
ruary, 1958), at pp. 153-55. 

¥ Williams, PP Prosecutor and Civil Rights,’ 13 The Record of the Association of 
the Bar of the City of New York (No. 3, March, 1958), at pp. 132-33. 

“Williams, “The Prosecutor and Civil Rights,” 13 The Record of the Association of 
the Bar of the City of New York (No. 3, March, 1958), at. p. 134 
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the position that law enforcement ofhcers should be permitted 
to violate the very law which they are sworn to uphold. That 
is a deleterious hypocrisy. The Department of Justice’s argu. 
ments supporting wiretapping in its war on crime can best be 
summed up in Cicero’s plea, /nter arma silent leges. During 
World War II Winston Churchill accepted that argument also, 
for he wrote, after Britain and Russia invaded neutral Persia, 
that, ‘Britain and Russia were fighting for their lives. Inter 
arma silent leges.”** | suppose that under some dire emergenc 
circumstances where survival is at stake we would all subscribe 
to that jungle philosophy, but it is certainly not a policy any of 
us should advocate for our government to follow year in and 
year out. Whatever rationalizations may be advanced by the 
Department of Justice to excuse wiretapping by the FBI, there 
can be no doubt that the Supreme Court has been consistent in 
its interpretation of Section 605 to the contrary.** This legal 
situation creates a dilemma for a Prosecutor who should stand 
before the public as the conscience of the community as well as 
its legal defender against the dirty business of modern crime. 
In the face of these statements of law by the “2, Court it is 
dificult to disagree with my friend, Louis Waldman, who says 
that: 

“Public confidence in the rule of law will be inmeasurably enhanced jf 
prosecutors and police, no less than judges, will observe the supremacy clause 
of the Constitution of the United States.”34 
The conclusion seems inescapable that most of us are in fact 

realistically accepting the need for wiretapping by the police to 
some limited extent. The people of the State of New York 
have specifically approved it by their 1938 amendment to the 
State Constitution. The present evils in the crime detection 
field are nevertheless twofold: 
1. The actual violation of the law, as interpreted by our Supreme Court, by 
F our law enforcement officers; and 


2. The callous indifference of Congress to attempts to amend Section 605 
and bring it up to date. 


®% The Grand Alliance, p. 482. And see The Gathering Storm, 547. 

In its most recent pronouncement on the subject last bember in Benanti, the 
Court, after reviewing its earlier decisions, said: “The crux of those decisions is that 
the plain words of the statute created a prohibition against any persons violating the 
integrity of a system of telephonic communication and that evidence obtained in 
violation of this prohibition may not be used to secure a federal conviction. ... Section 
5 contains an express, absolute prohibition against the divulgence of wiretapping.’ 
Benanti v. U. S., 355 U.S. ......, 2 L. ed. 2d 126, 130-31. United States Attorney Paul W. 
Williams himself recently stated in commenting on Benanti that: “The etfect of the 
recent interpretation of Section 605 is to deprive all state and federal law enforcement 
authorities of the right to wiretap in any case, regardless of how serious, and to deny 
to federal authorities, and possibly state authorities as well, the right to use leads 
which come from any wiretapping.”” Williams, “The Prosecutor and Civil Rights.” 13 
The Record of the Association of one Bar of the City of New York (No. 3, March, 1958), 
p. 135: and see N. Y. Times. Jan. 6, 1958, p. 23. col. 

* Waldman, “The Ethics, Morals and Legality of ieedudnentiax? 9 Brooklyn Barrister 
(No. 5, February, 195%), at p. 151. Mr. Waldman adds: “For the government tu invade 
the private lives of citizens is as immoral, unethical, nasty and underhanded as it is 
for private individuals to do the same thing. The fact that the aim may he good is no 
excuse, for we have long ago rejected the doctrine of the end justifying the means.’ 
Id. at p. 151. 
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In my book, Congress is the real culprit for its failure to 
resolve this dilemma. 


Now what about the third point, the civil liberties issue? 


Ill. The Civil Liberties Issue 


The American Civil Liberties Union has long been a 
vehement foe of wiretapping under all circumstances. The 
ACLU regards wiretapping as an unconstitutional invasion of 
rivacy and its use by law enforcement officials as contributing 
to lowering the standards of justice.** Its view is not to be 
lightly + say Let me remind you of some the abuses which 
the public has been subjected to by wiretappers and eaves- 
droppers.” Here is a partial list: 


1. Republicans and Democrats and Government agencies have tapped each 
other’s wires. 


2. City officials in New York City had their wires tapped several years ago. 


3. Private wiretapping has been employed to discover marital and business 
secrets. 


4, The Transit Authority placed microphones in union headquarters not long 
ago to record their deliberations. 


5. In the Lanza case a recording was made of a confidential interview between 
an attorney and his client in jail, which the Court of Appeals later said it 
was unable to prevent being divulged in a legislative hearing.3§ 


6. When public telephones are tapped, as they admittedly have been, there is 
no limit to the invasions of privacy between lawyer and client, doctor and 
patient, priest and penitent, or husband and wife. Opportunities for 
blackmail become rife. 


7. And recently a church deacon in Texas was convicted for tapping his 
minister's phone conversations with the church pianist and using the 
recording to force the minister’s resignation !3% 


Small wonder then that Holmes branded wiretapping as “‘dirty 
business |”” 


But this earthy phrase “dirty business” has muddied a lot 
of our thinking on this whole wiretapping problem. The 
uncritical repetition of a felicitous catchword can retard legal 
analysis for years. Holmes knew it and said so. Holmes, we 
should also remember, wrote the following to his friend, Dr. 
Wu, just two years before his dissent in the O/mstead case: 

“I don’t believe that there is an absolute principle or even a human ultimate 

that man always is an end in himself—that his dignity must be respected, etc. 


We march up a conscript with bayonets behind to die for a cause he.doesn’t 
believe in. And I feel no scruples about it.”’4° 





*® ACLU “Statement on Wiretapping,” April, 1951. 

* News release, October 8, 1956. 

"See “The Wiretappers” in The Reporter (New York: Fortnight] Publishing Com- 
pany, Inc., 1955), pp. 1-2; Malin, “Is Wire Tapping Justified ’ he Annals of the 
American Academy of Political and Social Science, July, 1955, at p. 29. 
* Lanza v. New York State Joint Legislative Comm., 3 N. Y. 2d 92, 164 NYS 2d 9 (1957). 
* Civil Liberties, June, 1958, No. 162, p. 4. 


“Letter, August 26, 1926, reprinted in Justice Holmes to Doctor Wu (New York: 
Central Book Company), p. 37. 
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Holmes also qualified the sacred right of free speech when he 
declared that the most stringent protection of free speech 
would not protect a man in falsely shouting “Fire!” in a theater 
and causing panic.*" 


It seems to me, therefore, that those who would bar all wire. 
tapping have reached the point of utter squeamishness in pro. 
tecting the right to privacy. The result is they give unwar: 
csmned protection to criminals and to crime. To Be sure, the 
right to be let alone may be the right most valued by civilized 
men, as Justice Brandeis said. "The Romans regarded the 
safety of the people as the highest law. We must be eternally 
sensitive to the preservation of our civil liberties and yet robust 
enough and realistic enough to avoid becoming what Life 
Magazine recently called “bleeding hearts with hemophilia.” 
Unless society has the right to defend itself by every necessary 
means against enemies internal and external, there may not be 
a sacred right to privacy for anybody.** We are faced with 
that perennial rdibien of the law, the accommodation of two 
vital principles: order and liberty. We must protect society 
against crime as we protect the individual’s civil right to free. 
dom of communication. Over-emphasis on the first principle 
creates the tyranny of the police state; over-emphasis on the 
second principle leads us through mawkish sentimentality to 
a false Ueopra impotent to defend itself against its enemies. 
The line between these extremes of abuse and non-use, | 
believe should be drawn this way: we should permit the use of 
wiretapping under strict judicial controls which provide the 
maximum security against crime with the minimum of infringe- 
ment on the right of privacy. Therefore, I have come to the 
following basic conclusions: 

1. Wiretapping, “bugging,” and eavesdropping are basically bad business and 

should not be permitted privately. : 


2. Eavesdropping by law enforcement officers is distasteful but must be 


tolerated in self-defense against modern organized crime and for national 
security reasons, but only under sound judicial supervision such as that 
provided in the 1957-58 amendments to our New York Mw. 


3. Evidence obtained in violation of the law by illegal eavesdropping should 
not be admitted as evidence in any criminal or civil proceeding.*5 


These conclusions lead me to my final point; namely, recom- 
mendations for improving our Federal and State law. 





#1 Schenck v. U. S., 249 U. S. 47, 52 (1919). 

“ Dissenting in Olmstead v. U. S., 277 U. S. 438 (1928), at p. 478. 

#@ Life Magazine, June 16, 1958, p. 35. 

See Chief Justice Vinson’s remarks in Dennis v. U. S., 341 U. S. 494 (1951), at 
page 509. 

* See Savarese, “Protection Against Eavesdroppers,” 14 Bar Bulletin of the New York 
County Lawyers Association (No. 1, May, 1956, 20 at page 21); Report of the Special 
Committee on Wiretapping and Eavesdropping Legislation of the Association of the Bar 
of the City of New York, 1958, p. 3. 
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IV. Suggested Improvements in Federal and State 
Law Relating to Wiretapping and Eavesdropping 


a. What Should Be Done About the Federal Law? 


First, Section 605 of the Federal Communications Act 
should be repealed as outmoded and a new comprehensive 
statute enacted along the general lines of the 1957-58 amend- 
ments to the New York law sponsored by the Savarese Com- 
mittee, with the two improvements I propose below for our 
New York State law. Since I regard Congress as derelict in its 
duty to amend and modernize Section 605, I sincerely hope that 
our powerful association will throw its weight behind this 
oh objective. I am confident that conscientious and able 
Prosecutors like Paul Williams will give us mighty support. 


b. What Should Be Done About Improving Our State Law? 


There are two improvements still needed in our New York 
law. First, the recent amendments to Section 345-a of the 
Civil Practice Act render evidence obtained by law enforce- 
ment officers without proper court order inadmissible in civil 
proceedings. This prohibition should be extended as well to all 
criminal proceedings.*® Second, the recent Lanza case* 
showed that a tape recording was made of a confidential con- 
versation between an attorney and his client by public authori- 
ties. The Court of Appeals held that the law did not prohibit 
a legislative committee from using the recording and making 
it public.“* Eavesdropping and disclosure of confidential com- 
munications between any persons in confidential relationships 
which the law normally protects should be prohibited. I am 
happy to say that our own association has gone on record 
generally as endorsing these last two proqores upon the 
recommendation last January of Whitney North Seymour, 
Chairman of our Civil Rights Committee. 


Conclusion 


With each of these improvements in our State law, New 
York can offer to Congress a sensible and well-balanced solu- 
tion to this distressing problem of wiretapping and eavesdrop- 
ping. Developments in modern electronics make up-to-date 


“See Report of the New York State Bar Association’s Committee on Civil Rights, 
dated Dec. 31, 1957, pp. 3-4; Report of the a Committee on Wiretapping and Eaves- 
dropping of the Association of the Bar of the City of New York, 1958, at pp. 5-6. 
ne v. New York State Joint Legislative Comm., 3 N. Y. 2d 92, 164 NYS 2d 9 
(1957). 


®3.N. Y. 21 92, at 102, 104 NYS 2d 9, at 17. pins Desmond's dissent persuasively 
pointed out that, “Our traditional system of trial and appeal in criminal cases simply 
cannot be operated unless lawyer-client interviews in jails and prisons have absolute 
privacy... . Eavesdropping and disclosure will destroy the institution itself.” 
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legislation arpersteres The indifference of Congress has left 
us all, especially Federal law enforcement officers, in an uneasy 
spot. It is time to end the present hypocrisy. Congress must 
act. 
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Reprinted with the kind permission of the Missouri Bar Association, from vol 
July 1948 of the Journal of the Missouri Bar, p. 139) 
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REcoRDING TELEPHONE CONVERSATIONS 
(By Preston H. Longino, of the Kansas City Bar) 


Does one have the lawful right to attach some form of a recording machine to 
. telephone receiver and make use of the record later on? This article will not 
vive you a final answer to that question, but will call your attention to some of 
the legal problems involved therein 

To begin with, there have been only a few cases dealing with the problem. 
However, the use of various recording devices attached to telephone receivers 
will probably increase in the future because these devices are being perfected 
rapidly. Lawsuits involving the use made of such recordings are sure to find 
their way into the courts as time goes by, and very likely courts will reach con 
flicting decisions on the issue 

This article will be limited to a discussion of the provisions ef section 605, 
title 47 United States Code, for the use of a recording device may be subject in 
some measure to the provisions of that statute. Section 605 is a part of the 
Federal Communications Act passed by the Congress in 1934. That section reads 
as follows: 

“Sec. 605. Unauthorized publication or use of communications. 

“No person receiving or assisting in receiving, or transmitting, or assisting 
| transmitting, any interstate or foreign communication by wire or radio shall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
thereof, except through authorized channels of transmission or reception, to any 
person other than the addressee, his agent, or attorney, or to a person employed or 
i\uthorized to forward such communication to its destination, or to proper 
.ccounting or distributing officers of the various communicating centers over 
vhich the communication may be passed, or to a master of a ship under whom he 
Ss serving, or in response to a subpena issued by a court of competent jurisdiction, 
r on demand of other lawful authority; and no person not being authorized by 
he sender shall intercept any communication and divulge or publish the exist 
nee, contents, substance, purport, effect, or meaning of such intercepted com- 
unication to any person; and no person not being entitled thereto shall receive 
assist in receiving any interstate or foreign communication by wire or radio 
ind use the same or any information therein contained for his own benefit or for 
he benefit of another not entitled thereto; and no person having received such 
itercepted communication or having become acquainted with the contents, sub- 
tance, purport, effect, or meaning of the same or any part thereof, knowing 
hat such information was so obtained, shall divulge or publish the existence, 
ntents, substance, purport, effect, or meaning of the same or any part thereof, 
r use the same or any information therein contained for his own benefit or for 
he benefit of another not entitled thereto; Provided, That this section shall not 
pply to the receiving, divulging, publishing, or utilizing the contents of any radio 
ommunication broadcast, or transmitted by amateurs or others for the use of 
he general public, or relating to ships in distress.” 

Section 501 of title 47 United States Code provides for a fine of not more than 


‘10,000 or imprisonment for a term of not more than 2 


2 years, or both, upon 
onviction of violating any provision, etc. of the Federal Communications Act. 


Just what section 605 means is a question which cannot be entirely answered. 
he U.S. Supreme Court has constrned the section on 


several occasions. To 
ite that Court has always considered the section in 


connection with cases 
volving the Government's prosecution of persons alleged to have committed 
ome offense against the U.S. Government, and some of the evidence has been 
btained in some manner by officers or agents of the Government by means of 
iretapping. These cases have not set out a clear definition of wiretapping. 
or have they specifically held that the recording of a telephone conversation is a 
rm of wiretapping, or whether such a practice is prohibited in whole or in 
irt by the provisions of section 605. These cases have not defined clearly the 
erms “publication,” “divulge,” “publish,” “publishing.” “intercept.” and “inter 
‘pted communication” as they are used in the statute. However, a review of 
e leading opinions of the Supreme Court may give us some idea as to how 
ese terms or words may be construed 

Prior to the enactment of section 605 the U.S. Supreme Court held in Olmatead 
U.S. (277 U.S. 438, 72 L. Ed. 944, 48 S. Ct. 564, 66 A. L. R. 376). that the use 
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of evidence obtained by wiretapping did not violate the provisons of the 4th and 
Sth amendments. In that case agents of U.S. Government tapped telephone 
wires, listened to conversations and made notes from the conversation overheard. 
The Government then used the information so obtained to prosecute some of the 
individuals whose telephone conversation had been thus intercepted. The de 
fendants alleged that intercepting their private telephone conversations by wire 
tapping amounted to a violation of the 4th and 5th amendments of the U.S 
Constitution. Chief Justice Taft and four other members of the Court held that 
the 4th and Sth amendments were not violated. The other four members of the 
Court, Holmes, Brandeis, Butler, and Stone, dissented and did so in opinions that 
left no doubt as to their feeling on the subject. In that case, the interception 
was made direct into telephone wires somewhere between the telephone receivers 
of the parties to the conversation. Also the wiretapping was done in violation of 
a statute of the State of Washington which made such a misdemeanor. The 
recording of a telephone conversation at one end of the conversation was in no 
way involved in that decision 

After the Olmstead decision the Congress considered the question of wiretap 
ping but did not do anything about it until 1984 when section 605 was put into 
th Federal Communications Act. Very soon after its passage, the question 
of wiretapping started on its way to the U.S. Supreme Court again. 

In the first Nardone case (302 U.S. 379, 82 L. Ed. 314, 58 S. Ct. 275) the Court 
held that the Government's use of transcripts and recordings of wiretapping of 
intercepted interstate telephone messages in the trial of criminal cases con- 
stituted a violation of the express terms of section 605 in that such was a 
divulgence of messages. The second time this case reached the Supreme Court 
(308 U.S. 388, 84 L. Ed. 307, 60 S. Ct. 266), that body held that evidence, under 
certain conditions and restrictions, obtained by the use of the recordings secured 
by wiretapping, and over the objection of the senders, could not be used because 
it violated the provisions of section 605. 

In Weiss v. U.S. (308 U.S. 321, 84 L. Ed. 298, 60'S. Ct. 269) the Court pointed 
out that section 605 consists of four main clauses separated by semicolons. The 
Court held that the second clause applied to interstate and intrastate message 
alike 

The petitioners raised many questions in that case which are important to a 
proper understanding of section 605. They insisted that each clause of section 
605 is complete in itself; that in the first and third clauses, which deal with 
the divnuigence of messages by persons engaged in receiving or transmitting 
them, the communications are specified as “any interstate or foreign communi 
cation”: whereas, in the second and fourth clauses which deal with interception 
and divulgence of communications the phrases used are “any communication” 
and “such intercepted communication,” and then argued that the difference in 
phraseology must have significance: they said that the employees of the carrier 
have means of distinguishing between interstate and intrastate messages 
whereas an interceptor cannot because both types pass constantly over the same 
wires, so to protect interstate messages the only possible way is to protect both 
interstate and intrastate communications. The government arened that such 
a construction would lead to incongruities and inconsistencies in the operation 
of the section. The Court dismissed that with these words: “We find none 
such as are sufficient to countervail what appears to be the plain meaning of 
the second clause.” The Court then held that section 605 as a whole was not 
necessarily directed or limited to interstate messages, but clearly applied t 
intrastate messages under the facts in the case before the Court 

In Goldman vy. U.S. (316 U.S. 129, 86 L. Ed. 1322) Federal agents obtained 
evidence by means of a detectaphone having a receiver so delicate as, whet 
placed against the partition wall of an office in a building, to pick up sound 
waves originating in the office on the other side of the wall. Permission to 
enter the office where the machine was set up was given by the occupant 
With this the Federal agents overheard and a stenographer transcribed portions 
of conversations, including part of a conversation one of the men spoke into 
a telephone. The Court held that the overlapping and divulgence of what 
was said into a telephone was not a violation of section 605. The Court 
went on to say that there was never a “communication” or an “interception 


within the meaning of the act. “The protection intended and afforded by the 
statute is of the means of communication and not of the secrecy of the conver 
Sation.” “What is protected is the message itself throughout the course Of its 


transmission by the instrumentality or agency of transmission.” The Court 
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ilso said that the term “intercept” indicates the taking or seizure by the way 
or before arrival at the destined place. At page 134 of 316 U.S. the following 

anguage is used: “It does ordinarily connote the obtaining of what is to be 

sent before, or at the moment it leaves the possession of the proposed sender, 

or after, or at the moment it comes into the possession of the intended receiver.” 

The Court cites U.S. v. Yee Ping Yong (D.C. for W.D. of Pa. (1939) 26 Fed. 

supp. 69, 70) as authority for that statement, and that decision does hold that 

recording a telephone conversation at one end of the conversation is not an 

nterception within the meaning of section 605. 

Then the Supreme Court went on to hold for the reasons stated in the Olmstead 
case that the use of the detectaphone by the Federal agents was not a violation 
of the fourth amendment. Justice Murphy was of the opinion that this was a 

lear violation of the fourth amendment. 

In 1942 the Goldstein case was decided. Section 316 U.S. 114, 86 L. Ed. 1312. 
rhe accused were not parties to the telephone conversations which were wire- 
tapped, but some of their coconspirators were and they gave their consent for the 
use of the evidence so obtained. The Court held that section 605 only protected 
the persons taking part in the telephone conversation. Three Justices—Stone, 
Frankfurter, and Murphy—dissented. e 

In United States v. Polakoff, et al. (112 Fed. (2d) 888), the Second Circuit of 
the Circuit Court of Appeals held in 1940 that the recording of the telephone 
conversation by a mechanical device was an “interception” within the meaning 
of section 605, title 47 United States Code. That court also held that each party 
to a telephone conversation was a “sender” within the meaning of the statute as 
to that part of the conversation which he uttered and was thus controlled or 
protected by the statute. Under that decision both must consent to the intercep- 
tion of any part of the talk and its publication. This case was also a criminal 
case, but the Court did not indicate that it would have treated the matter any 
lifferently had it been a civil case. One judge dissented. Among other things, 

the dissenting judge thought that the recording was not an interception within 
the meaning of the statute. He also would have permitted one party to a tele- 
phone conversation to waive the restrictions set out in the statute even though 
the other party objected. 

The only reported civil case involving this problem arose in New York and 
reached the Circuit Court of Appeals for the Second Circuit in June 1947. That 
vas the case of Reitmeister v. Reitmeister et al. (162 F. (2d) 691). Judge 
Learned Hand delivered the opinion of the court. Judge Chase was of the opin- 
ion that the recording of the telephone conversation by an instrument attached 
o one of the ‘phones used by the person who received the calis from the complain- 
ng sender was an interception within the meaning of section 605, title 47 United 
States Code. 

The majority opinion held that section 605 imposes a civil as well as a criminal 
responsibility upon anyone who “publishes” a telephone message which has been 
recorded and is in violation of section 605 even though this civil liability is not 
spelled out in the statute in so many words. The court also held that the inter- 

eption and publication of the message, even though intrastate, were controlled 
by the statute, provided the communication was sent over interstate wires. No 
lues were given as to how one would be able to determine whether a message 
Was or Was not sent over interstate telephone lines each time. The court then 
held that attaching an instrument, which recorded the conversation, to the 
phone called was an “interception” within the meaning of the statute. At page 
694 they said, “* * * The message must be ‘intercepted’ by some mechanical 
interposition in the transmitting apparatus itself, for the message, though sent 
ver the wire, is not immune from disclosure; but only the interjection of an 
ndependent receiving device between the lips of the sender and the ear of the 
receiver.” 

The court then decided that the sender’s interest alone was protected from 
eing published, but that any publication authorized by the sender was lawful. 
It was on that ground that plaintiff lost in the instant case. 

A very important problem was mentioned by the court, and that is, what 
iuthority does a State court have to subpena such a recording. Judge Hand 
said at pages 696 and 697, “Congress within the scope of its powers is paramount; 
so far as it saw fit to say that telephone messages should not be ‘published,’ the 
State law must yield. Itis true that section 605 excepts from its prohibition pub- 
shing’ the message ‘in response to a subpena issued by a court of competent 
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jurisdiction, or on demand of other lawful authority’; but it may well be true, 
as Judge Clark says in his opinion, that this applies only to ‘employees of the 
carrier.” If so, the statute forbids anyone to ‘publish’ an ‘intercepted’ message 
even under subpena; and it would have been unlawful for the Lippmans or 
Nachby to introduce the records in evidence in the surrogate’s court, no matter 
what process they used.” 

What other courts will do with that problem, the writer of this article does 
not wish to guess. 

There is also the further problem of whether the subpena clause of the sec- 
tion only applies to employees, ete. of the carrier, or to anyone held to be 
within the field covered by the other three clauses of 605. 

It is impossible to foretell the effects and consequences of unlimited and un- 
controlled use of recording machines. No doubt it would change on many 
occasions our conversations over the telephone. Some of these changes would 
be for the better—-others probably not. Certainly it does not require much 
imagination to see that such use could easily be abused by those who do not 
place any restraints on their methods of forcing their demands upon others. As 
all such recordings are in a permanent form, it is possible for them to fall into 
hands other than those they were intended for in the first place. Just how 
far this would affect the privilege of confidential relationship between client and 
lawyer, patient and physician, husband and wife, penitent and spiritual adviser, 
cannot be said at this time. At least it could be used to some extent to break- 
down such privileges 

In conclusion, it might be well to point out that at the present time, the 
Southwestern Bell Telephone Co. has in one of its tariffs on file with the 
Public Service Commission of Missouri, the following: “Use of Customer-Owned 
Facilities and Nonapproved Devices.” 

“Customers must not use or permit to be used any circuit, electrical or 
mechanical apparatus or device in connection with the equipment or facilities 
furnished by the telephone company whether by physical, inductive, or other 
means except as provided in this tariff or permit the attachment of any adverti 
sing devices except upon the approval of the telephone company. In case any 
apparatus, circuit, device of any kind, or instrument other than that furnished 
or approved by the telephone company is attached to or connected with any 
part of the telephone company’s property whether physically, by induction or 
otherwise, the telephone company shall have the right to remove the same 
or to suspend the service so long as such attachment or connection continues or 
to terminate the service.” 

The tariff does not contain any provision for the use of such devices. The 
telephone company must have quite a job enforcing the above provisions, 

The Federal Communications Commission has considered for a long time 
ways and means of permitting the use of recording devices on telephone 
receivers, but has found the task very difficult. In April of this year it post- 
poned indefinitely the decision on the use of such devices and as a result, 
there is no authority from that body to use such machines or devices at this 
time. 
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Surveillance by Wiretap or Dictograph: 
Threat or Protection? 
A Police Chiet’s Opinion 
W. H. Parker* 


[Eprror:ar Note: The area of controversy explored by Chief Parker in the follow- 
ing article is one occupying a considerable amount of space in recent legal publica- 
tions. Most commentators urge constitutional restraints on using precisely the law 
enforcement techniques which Chief Parker so stoutly defends. Examples in recent 
law reviews include Gorfinkel, The Fourteenth Amendment and State Criminal 
Proceedings—“ Ordered Liberty” or “Just Deserts,” 41 Cauir.L. Rev. 672 (1953); 
Editorial, 42 Cauir. L. Rev. 120 (1954); Paulsen, The Fourteenth Amendment 
and the Third Degree, 6 Stan. L. Rev. 411 (1954). In view of this imbalance, the 
Board of Editors believes the following article to be of particular interest, repre- 
senting the advocacy of a point of view rarely found in legal literature. } 


Adequate intelligence of underworld activities is the police adminis- 
trator’s most potent weapon against organized crime. Any combination of 
patrol and investigation alone will not serve to suppress clever criminal 
operations—as the shockingly low arrest and conviction rate of known 
syndicate members vividly attests. Tradit' nal police techniques are not 
the answer to this problem—organized crime can be reduced and stamped 
out by the police only when knowledge of its methods, personalities and 
plans produces conviction hazards so great that operation becomes un- 
profitable. 

Whether we like it or not, we must face up to the distasteful conclusion 
that today’s police service fulfills its task with no greater success than it 
did a quarter or half-century ago. Inaccurate as our statistical knowledge 
is, it leaves little doubt that the crime rate has been on the increase for the 
past several decades. It is estimated that there are six million persons in 
this country who exist primarily by criminal means—and this figure does 
not include the casual criminal or occasional offender. J. Edgar Hoover, Di- 
rector of the Federal Bureau of Investigation, has testified that the annual 
cost of crime to our nation is greater than twenty billion dollars.’ Crime 
pays and pays well! 











° Chief of Police, Los Angeles, California. Member, California Bar. 
1 In testimony before Appropriations Committee, House of Representatives, February, 1954 
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This is obviously not a game in which the police play “cops and rob- 
bers” for the amusement of society. This is a case of a lawless criminal 
army warring against society itself, and the police comprise that part of 
society which has been given the task of being the first line, and sometimes 
the only line. of defense. 

It is often a dirty business—a very dirty business—because of the 
warped nature of the criminals with whom the police must often deal. But 
history has shown and is continuing to show that it is a necessary business, 
and that the responsibility must be placed on someone. The men of the 
police service are aware of this responsibility, and in choosing their profes- 
sion voluntarily assume it. They can discharge that responsibility only to 
the extent that society supports them. If society chooses, for reasons of its 
own, to handicap itself so severely that it cannot or will not deal effectively 
with the criminal army, it is doubtful that free society as we now enjoy it 
will continue; for either crime will increase until there is no internal secur- 
ity worthy of the name, or the police force will be so expanded that the 
crushing financial and moral burden of a police state will be here whether 
we like it or not. 

I do not propose that the answer to this dilemma is to give the police 
a free hand. No responsible police official that I know takes such a stand. 
However, until society finds a more effective way of controlling criminals 
tian by the use of a police force, society should control police activity by 
holding the police strictly accountable for the proper exercise of their 
power, but should mot tie their hands to the extent that their effectiveness 
is critically impaired. 

There are people who, well knowing that the modern criminal has 
availed himself of every modern technical advancement, would neverthe- 
less restrict the police to the methods available at the time of the lantern 
and the “hue and cry.” These people are obviously ignorant of the first rule 
of warfare, which is “Know Your Enemy,” applying as well to domestic 
as to foreign enemies. 

The threat that there will develop in our society an all-powerful police 
of potentially greater danger than the criminal army is, in my opinion, so 
remote as to be negligible. The police have no sources of revenue of their 
own; they must justify their existence and their operations each year to 
representatives of the people who provide the funds for police operations, 
fix the number of employees who can be hired, designate their salaries, and, 
in general, prescribe the conditions of their employment. As long as the 
police must come before the people and the people’s representatives, and 
justify their past activities as a basis for asking financial support for their 
next year’s operations, I foresee no danger that police activity will be an 
instrument of tyranny. The people would not stand for it; the city govern- 
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ment would not stand for it; the press would not stand for it; and the police 
themselves, since they are citizens first and policemen second, would not 
stand for it. 

It is my opinion that if crime continues to increase for the next fifteen 
years at the rate it has grown in the past decade, the internal security of 
this country will be gravely threatened. 

The solutions for these problems are not the responsibility of the police 
alone. Criminal activity often has its origin in unfortunate social condi- 
tions, in subnormal mental or physical health, or in society’s failure, in the 
home, the school, the church and other agencies, to inculcate in child and 
adult alike a proper respect for the law and the necessary self-discipline 
and other desirable traits of a well-adjusted and mature personality. Again, 
society as a whole, through its governmental agencies, has responsibilities 
not primarily assigned to the police; the administration of criminal law, and 
the conviction, treatment and rehabilitation of criminals. 

The fact remains that society must deal not only with crimes which are 
being committed today, but those which are planned and proposed for to- 
morrow. It has assigned the police a grossly unbalanced share of the task 
of prevention p/us the whole task of detection, apprehension, and the secur- 
ing and preparing of evidence for presentation to the courts. 

The task of the police does not cover the entire field of crime preven- 
tion because the police are not assigned the tasks of guardianship, child 
rearing, education, religious instruction, correction of mental or physical 
illness and social maladjustments, or otherwise dealing with the root causes 
of crime. The fundamental role of the police service is not crime prevention 
per se. Rather, policemen consider themselves as a “containing element,’’— 
a thin line of blue which stands between the law-abiding members of society 
and the criminals who prey upon them. The function of the police insofar 
as prevention is concerned lies in two general fields: (1) the prevention of 
criminal acts by actual or potential physical intervention, and (2) perform- 
ance so effective that the fear of apprehension, conviction and punishment 
tends to prevent criminal actions; in other words, crime repression. 

The first of these is accomplished through such police procedures as 
uniformed and plainclothes patrol on foot and by vehicle, and by the main- 
tenance of such organization and communications as to place men at a scene 
of planned disorder or other crime within the shortest possible time. Crime 
repression is accomplished through educating criminals to fear not only the 
policeman in plain view or on patrol in the area, but also the policeman who 
may be keeping them under surveillance without their knowledge. This 
involves not only observation by the police themselves, but observation by 
responsible citizens and informants. An important part of such crime re- 
pression can be accomplished through intelligent surveillance by means of 
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two techniques: one, the use of electronic amplifying devices—commonly 
called “dictographs,” and the other by “wire-taps.”” 

Before proceeding further in this exposition, I feel it mandatory that 
declare myself on the matter of civil rights. I believe that we cannot pass 
lightly over those inalienable rights of individuals which are the greatest 
possessions of a free people. I do not believe that the police service can 
afford either to ignore or to trample upon these priceless possessions, and 
I believe that history will indicate that every police organization which has 
assumed a tyrannical attitude has been doomed to oblivion. We still suffer 
today from the abuse of power by those who preceded us in the police pro- 
fession. I believe that to avoid these fatal errors we must know and recog- 
nize the legal rights of individuals and be fully cognizant of when the law 
permits us to invade personal liberty. 

The American people are noted for their sense of fair play. In various 
types of contests, rules are carefully laid out in advance and adherence 
required by impartial officials. In contradistinction to this noble charac- 
teristic of the American people, the police are expected to enter a contest 
against criminal elements in which the rules governing the actions of the 
police are indistinct, ill-defined, vague and uncertain, and in which their 
adversaries recognize no rules whatsoever. 

Illustrative of this is a decision handed down on February 8, 1954, by 
the Supreme Court of the United States in the case of Irvine v. California.’ 
As a lawyer, I am fully cognizant of the obedient recognition that must be 
given to the decision of our courts. As a police officer, I am aware of the 
absolute necessity for the recognition of the civil rights of individuals. But 
many of us in the law enforcement field are disturbed and confused by the 
decision in the /rvine case, and this confusion results more from what the 
court failed to state than its specific pronouncement. 

This is not intended to be a criticism of the Supreme Court, and I touch 
upon this subject only to illustrate the plight of the police. Since the advent 
of appropriate electronic devices, the police of this state have utilized such 
devices to gather information and evidence concerning criminal activities. 
In 1941, the Legislature of the State of California recognized this practice 
by adopting Section 653(h) of the Penal Code‘ which in substance pro- 





2 Dictograph: An electronic listening device, the use of which (sometimes ¢alled “bugging”) 
consists of placing an open microphone in a room in an inconspicuous place, thus enabling the 
listener to hear and record all sounds which take place in that room. Wiretapping. The use of 
devices enabling the operator to detect and record messages transmitted over telephone or 
telegraph wires. 

3347 US. 128 (1954) 

4Car. Pen. Cove § 653(h): Dictographs. Any person who, without consent of the owner, 
lessee, or occupant, installs or attempts to install or use a dictograph in any house, apartment, 
tenement, office, shop, railroad car, vehicle, mine, or any underground portion thereof, is guilty 
of a misdemeanor ; provided, that nothing herein shall prevent the use and installation of dicto- 
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hibits any person other than the police from installing dictographs on prem- 
ises without consent of the owner, lessee or occupant. It further provides 
that such installations are permissible when expressly authorized by the 
head of the peace officer agency or by a district attorney. This is not to be 
confused with wiretapping, as Section 640 of the Penal Code® of the State 
of California prohibits wiretapping without exception. 

Three years ago the District Attorneys’ and Peace Officers’ Associations 
of California sponsored a bill in the State Legislature to permit law enforce- 
ment agencies to intercept telegraphic and telephonic communications 
when authorized to do so by court order based upon an affidavit setting 
forth probable cause.* The proposed legislation was similar to a law now in 
effect in the State of New York.” ( Police officials in the City of New York 
who have the responsibility for the investigation of organized crime attrib- 
ute to this statute the solving of every major racket and violence case in 
that state within the past decade. As examples, the Erickson and Harry 
Gross bookmaking scandal, the “basketball fix” and several extortion cases 
first came to light through wiretappings.) 

Our purpose in asking for such legislation was not stimulated by idle 
curiosity or inquisitiveness. It was merely an attempt to restore some sem 
blance of balance between individual freedoms and the welfare of society 
as a whole. I believed then, and I believe now, that it was never intended 
by our founding fathers that the criminal cartels of our nation should be 
given a privileged sanctuary within the vast telegraphic and telephonic com- 
munications network of the United States within which to plan and transact 
their illegal activities with impunity. Even though the police of this state 
are precluded from intercepting telephonic conversations that might lead 
to the knowledge of the whereabouts of a kidnapped child and his subse- 
quent rescue, our petition fell upon deaf ears. 








graphs by a regularly salaried peace officer expressly authorized thereto by the head of his 
office or department or by a district attorney, when such use and installation are necessary 
in the performance of their duties in detecting crime and in the apprehension of criminals. 

*§ 640. Tapping Phone or Telegraph Wires—Reading Messages. Every person who, by 
means of any machine, instrument, or contrivance, or in any other manner, willfully and fraud- 
ulently, or clandestinely taps, or makes any unauthorized connection with any telegraph or 
telephone wires, line, cable, or instrument under the control of any telegraph or telephone com- 
pany; or who willfully and fraudulently, or clandestinely, or in any unauthorized manner, 
reads, or attempts to read, or to learn the contents or meaning of any message, report, or com- 
munication while the same is in transit or passing over any telegraph or telephone wire, line, 
or cable, or is being sent from, or received at any place within the State; or who uses, or at- 
tempts to usc, in any manner, or for any purpose, or to communicate in any way, any informa- 
tion so obtained; or who aids, agrecs with, employs, or conspires with any person or persons 
to unlawfully do, or permit, or cause to be done any of the acts or things hereinabove men- 
tioned, is punishable as provided in section 639. 

® Report or Law ano Lecistation Comottez, Catrrornia Peace Orricers’ ASSOCIATION. 
3ist Annual Convention, September 6-8 (1951) 

™N_Y. Cowsr. Art. I, $12 
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In the /rvine case, the court specifically found that wiretapping was not 
involved, and limited its deliberations to the installation of a dictograph in 
the home of Irvine without his knowledge or consent for the purpose of 
obtaining evidence concerning alleged bookmaking activities." As a result 
of the evidence obtained, Irvine was prosecuted and convicted in the Cali- 
fornia courts and sentenced to eighteen months in prison. The United States 
Supreme Court sustained the conviction in a five to four decision and in 
connection therewith, the majority opinion of the Court reads in part as 
follows:° 

The chief burden of administering criminal justice rests upon state courts. 

To impose upon them the hazard of federal reversal for noncompliance 


with standards as to which this Court and its members have been so incon- 
stant and inconsistent would not be justified . . 


It is certainly true that the chief burden of administering criminal jus- 
tice rests upon state courts. If we project this principle upon local law 
enforcement agencies we find, with but rare exception, that the state’s 
machinery of criminal justice is an inert and lifeless thing until put into 
motion by the police. 

Collateral to the disposition of the appeal in /rvinc, the clerk of the 
court was instructed to refer the matter to the Attorney General of the 
United States for investigation to determine whether or not the police of- 
ficers involved were in violation of the Civil Rights Act."® This section 
makes it a crime for any person under color of any law or custom to de- 
prive any inhabitant of any state of any rights, privileges, or immunities 
secured or protected by the Constitution or laws of the United States. 

The Court pointed out that in 1949, for the first time, it ruled that the 
basic search and seizure prohibitions of the Fourth Amendment were appli- 
cable to the states under the Fourteenth Amendment, and thus suggested 
that a violation of the Civil Rights Act may be involved in the /rvine case. 
Since the Court made no reference to Section 653(h) of the Penal Code of 
the State of California,"' the broad language contained in the majority 
opinion and the dissenting opinions is such that no clear course of proce- 
dure is spelled out for the local police to follow in searching for and seizing 
evidence. It is not even clear that obtaining a search warrant would alter 
the Court’s opinion as far as the activities of the police officers were 
concerhed. 

The utilization of dictographic equipment has solved countless serious 
crimes and led to the apprehension of many dangerous criminals who would 
otherwise have gone unpunished. A reputed overlord of crime in the Los 

8 Irvine v. California, 347 U.S. 128, 129 (1954). 

® Jd. at 131. 


1018 U.S.C. § 242 (1952). 
11 See note 4 supra. 
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Angeles area is now serving a term in a federal prison as a result of a prose- 
cution in which information obtained through the use of dictographic equip- 
ment contributed materially. Two reputed members of the Mafia, who 
escaped federal prosecution for narcotic violations when a key witness 
against them was found murdered, were convicted of crimes in the courts 
of this state based upon evidence obtained through a dictograph installa- 
tion. One such installation alone aided the Los Angeles Police Department 
in solving forty-three serious felonies. 

It cannot justly be said that the police are lazy because they avail them- 
selves of scientific devices. Rarely will be found another occupation where 
men labor more unstintingly far beyond the hours of normal duty with no 
hope of additional financial reward. The bravery of the police cannot be 
questioned as they daily risk their lives in the apprehension of vicious crimi- 
nals. Certainly, society cannot expect the police to risk criminal prosecu- 
tion when their only sin is the valid enforcement of the law as they have 
been led to understand the law. The rules must be more clearly defined if 
the police are not to be driven into inaction for fear of unanticipated con- 
sequences. 

The real danger to society is in organized activity by groups, mobs and 
gangs of professional criminals. Effective police action supported by appro- 
priate statutes and wise functioning of the courts and penal authorities can 
largely curtail the profits of crime, thus materially reducing the activities 
of the professional criminal. It is my considered opinion that society must 
take effective action if it is to protect its very existence. In so doing, society 
must realistically recognize certain facts concerning professional criminals. 
These men are extensively organized and their activities in various fields 
are controlled by a relative few who do not, themselves, often appear on 
the scene. 

The professional criminal is clever and resourceful, quick to take ad- 
vantage of every invention or technique that can be adapted to criminal 
purposes; he knows the law, and he knows the ways in which it can be 
distorted to provide loopholes for his escape from detection and conviction. 
Some are highly skillful in disguising their operations as legitimate busi- 
ness enterprises, and are extremely resourceful in concealing their opera- 
tions from ordinary observation by law-abiding citizens and neighborhood 
patrolmen. 

I wish again to emphasize that the most dangerous criminals are pro- 
fessionals—people who refuse to work productively or legitimately, people 
who sneer at those who do and refer to them as “suckers” and “chumps.” 
These people are most often organized according to their particular rackets 
or types of activity. Thieves and burglars are organized with one another 
and with “fences’—people who make a business of buying and selling 
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stolen property. Robbers, safecrackers and other strong-arm men are organ- 
ized with each other, and, in turn, often with fences. People who are in 
one or another of the vice rackets—prostitution, gambling, narcotics and 
the like—are organized among themselves, and thus it is with almost every 
type of crime against person or property. Above the “little men” in each of 
these rackets are the “big men,” who often do not physically participate, 
but who control the activities of the men below them, arrange for their bail 
and for their representation in court, and who see to it that a substantial 
part of the proceeds is delivered to them. 

Crime by its very nature is largely a thing which is carried on in the 
dark, behind closed doors or out of sight or hearing. Society has deter- 
mined, for example, that it will not tolerate prostitution, not only for its 
deleterious effect on the morals of the community and its threat to the 
public health through the spread of venereal disease, but also because ex- 
perience has shown that prostitution engenders pandering, procuring, thefts, 
strong-arm robberies, assaults and many other such crimes. Consequently, 
the laws of the state and the ordinances of the city are directed toward the 
suppression not only of organized, but of occasional prostitution. 

It is impossible, however, to detect prostitution and to obtain evidence 
which will support prosecutions and convictions by ordinary patrol work. 
The crime goes on behind locked doors. Watches are kept. Only patrons 
are admitted. Sometimes even they are required to have introductions or 
be identified. A prostitute does not solicit uniformed policemen nor admit 
them to her chamber. Patrons do not complain, nor are they willing to tes- 
tify. The prostitute is an outlaw; arrests or police records mean nothing to 
her as such. She will not testify against her confederates nor against her 
employers. She is part of one branch of organized professional criminality. 
There are other types equally as organized, equally as insidious, equally 
as secretive. 

When these organized mobs are operating with their accustomed se- 
crecy, there is no technique known to police science by which their criminal 
activities can with certainty be detected and the criminals brought to ac- 
count. One of the most effective techniques ever devised for such work— 
wire tapping—is barred under federal and state law. 

When wire tapping cannot be carried on, the most effective method of 
suppressing crime and ferreting out criminal activities is to keep the men 
known to be engaged in these activities under constant and close surveil- 
lance. This is not only more costly than any police department can afford, 
but in the vast majority of cases it is impossible. The most effective substi- 
tutes for constant and close surveillance are to have an undercover agent 
inside the organization, which is extremely difficult to achieve and very 
hazardous, or to have some means of overhearing what is said, whether by 


uat! 
inte 
righ 
if tk 
of I 
gov 
| 
anti 
the: 
enfo 
Ame 
ures 
law? 
cons 
abo 
Rep 


Req 
















































| of 
nen 
eil- 
ord, 
ysti- 
rent 
very 


r by 


WIRETAPPING 


1233 





listening at the transoms, outside windows, down a ventilator shaft or by 
dictograph. 

It is my opinion that if the police were deprived of the power to use 
dictographs, or if the police were restricted in the use of dictographs to 
such an extent that the element of secrecy would be destroyed, the ability 
of the police to detect crimes of the sort referred to as “organized crime” 
would be greatly destroyed, and the power of the police to cope with many 
of the crimes which are committed only in secret would be substantially 
eliminated. 

The use of dictographic equipment should not in any way be interpreted 
as a laborsaving device to free policemen from more arduous tasks. The 
monitoring of an installation requires endless hours of the most tedious 
concentration and confining toil, sometimes under conditions of great dis- 
comfort. But experience has shown that it is work that must be done if 
crime is to be controlled. There is no available substitute for it. Elimina- 
tion of the use of dictographs would doubtless be a welcome respite to the 
men who are assigned to that kind of work; but any elimination would pro- 
vide organized crime a sanctuary in the very midst of society which the 
forces of law and order could not penetrate. Wittingly or unwittingly, those 
who would deprive society of this means of containing the criminal element 
are, in effect, giving aid and comfort to their enemy. The question has been 
raised: is the installation of a dictograph an illegal act? 

It would seem that common sense, reasoned thought and impartial eval- 
uation yields but one answer to the question. The common good and public 
interest posits the subordination of the individual to the community. Thus, 
rights to life, liberty, or the pursuit of happiness are not absolute rights; 
if they were so construed, the electric chair, the state prison, and the Office 
of Price Administration would be of necessity precluded as instruments of 
government. 

So, too, with the guaranties offered under the Fourth Amendment, guar- 
anties against unwarranted searches and seizures. Wise men, indeed, placed 
the word “unreasonable” in that provision.'* Those who would deprive law 
enforcement of its vitality seem to regard the guaranties of the Fourth 
Amendment as absolute guaranties against any and all searches and seiz- 
ures. How could the police service operate under that construction of the 
law? Could police enter on private property without first obtaining the 
consent of owners? Could prowler complaints be investigated? Complaints 
about strange activity? Complaints that a house is suspiciously quiet? 
Reports that someone has not been seen for a suspicious length of time? 
Kkeports concerning neglected children who have been left alone? Searches, 


'2U_S. Coxst. Amenp. IV: The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures . 
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where a fugitive is known to be in the area? Searches, where a car resembl- 
ing a reportedly stolen car is seen from the street? Rescue from burning 
buildings? From gas-filled bedrooms? Major disturbances on private prop- 
erty? Obviously, many operations of the police service require reasonable 
searches or seizures which otherwise would be trespasses. 

| Objection is made that the above cited cases are all discriminate, but 
that dictographic techniques eavesdrop on the innocent as well as the sus- 
pect, and that such techniques smack of the general warrant, and cannot 
be selective in nature. Also, it is contended that the use of the dictograph 
implies unbridled arbitrary discretion on the part of police officers, their 
use of expedient principles to justify their actions and their indiscriminate 
application of law. Yet, the one who makes that objection sees no unreason- 
able action when he is a passenger in a vehicle and the driver of that vehicle 
is stopped by a traffic officer. His liberty is curtailed; he is surely discom- 
moded—and yet he is an innocent party who does not question the action. 
Does not the analogy hold? Can we ask our traffic officers to overlook all 
vehicles which carry passengers lest some passenger’s constitutional guar- 
antees be violated? Obviously, in the general interest, the actions of the 
traffic officers are deemed reasonable, in respect to both driver and passen- 
ger. Is modern traffic enforcement deemed a police state method? Does the 
passenger regard police traffic activity as an insidious kind of intrusion 
upon his personal liberty? Do we brand that traffic officer with the stigma 
of unbridled arbitrary discretion? With use of expedient principles? Indis- 
criminate application of law? 

We might find objectors who say, “But this ignores the sanctity of the 
home.” I believe, as do my colleagucs in the law enforcement profession, 
that the privacy and the sanctity of the home ought to be constitutionally 
protected; that the protection of individual rights is paramount to govern- 
mental expediency; and that secret search by way of general warrants is 
an unjustifiable infringement upon the rights of a free people. 

American citizens may have their privacy violated by impatient, over- 
zealous and opportunistic officials just as millions of people are faced with 
arguments of “state necessity” in other parts of the world which have a 
totalitarian regime. We do not argue a “fight fire with fire” philosophy— 
because such a premise could reduce the Bill of Rights to a heap of ashes! 
History shows that bad police methods breed disrespect for law, shake the 
confidence of law-abiding citizens in the administration of justice and 
weaken the national morale. Police tyranny is no substitute for police pro- 
tection—nor is an exaggerated conception of individual rights! 

In a consideration of the morality of wiretap and dictograph, we may 
apply the principle of ethics entitled “The Law of Double Effect.” '* This 


18 Facoruey, Richt anp Reason 85 (1953). 
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law posits that when an action produces two effects, one good, and one bad, 
as long as the good effect is intended, and as long as the means are either 
morally good or morally neutral, the act may be morally justified. Thus, 
when. this nation was faced with the ethics of warfare in the use of the atom 
bomb, it was obviously morally justified according to this principle. 

So, too, when the traffic officer arrests the driver: the good effect only 
is intended; the bad effect (deprivation of the personal liberty of the 
passengers) is not intended. Hence, this activity is morally justifiable. 
In the case of the wiretap or dictograph the identical rationale may be 
applicable. 

We would not attempt to justify a wiretap or dictograph if the ends 
sought were extortion, blackmail or like evil. If these techniques are used 
they must, of necessity, be rigidly controlled. But if the end is the protec- 
tion of the commonweal, then the evil effect (eavesdropping upon the con- 
versations of the innocent) is not intended, and the action may be morally 
justified. 

It is up to the legislatures and judiciary of this nation carefully to spell 
out the authority and powers and procedures to be followed by the inves- 
tigatory agencies in their enforcement of the laws of this land, if there is 
doubt as to the constitutionality or morality of a particular process or tech- 
nique. Until this is done, it would seem that the test of reasonableness 
would be adequate as a criterion to guide the law enforcement administrator. 
We are not arguing that the end justifies the means; on the contrary, we 
argue that the means are neutral—as is any mechanical technique, and 
that the use of these means is justified by moral as well as by statute law. 
Behind all statute law stands moral law. If an action is morally defensible, 
then, too, it is legally defensible. It is my opinion that the use of the wire- 
tap and dictograph do not violate a moral precept, and that, therefore, the 
statute law should echo this viewpoint. 

Far from being a threat to our freedoms, the use of modern technologi- 
cal devices by the police service may well be its most powerful weapon in 
combatting our internal enemies, and a vital necessity in the protection of 
our nation’s security, harmony and internal well-being. 
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| Reprinted with the kind permission of the copyright owners of the Yale Law Journal, vol. 63, No. 6, p. 792] 


THE CASE FOR WIRE TAPPING 
WILLIAM P. ROGERST 


Wire tapping and the use in federal courts of evidence obtained through 
of as a result of wire tapping are among the controversial subjects with which 
the 83d Congress has come to grips during the current session.’ Althoug!; 
it iS not easy to strike a proper and satisfactory balance between individual 
rights and liberties on the one hand, and public needs and interests on the 
other, it is essential that every effort be exerted toward the immediate enact- 
ment of a measure’ which will come as close to such a goal as is possible. 

The modern law of wire tapping is customarily recorded as commencing 
with the decision of the Supreme Court in 1928 that wire tapping and the use 
in a criminal trial in a federal court of evidence obtained by wire tapping are 
not violations of either the Fcurth or Fifth Amendment to the Constitution.* 
Since that date, Congress has enacted only one so-called wire tap law—Sec- 
tion 605 of the Communications Act of 1934. Section 605 stipulates, in per- 
tinent part, that “no person not authorized by the sender shall intercept any 
communication and divulge or publish the existence, contents, substance, pur- 
port, effect or meaning of such intercepted communication to any person.’ 
Although no further legislation has been enacted during the twenty years 


tDeputy Attorney General of the United States. 
1. On April 8, 1954, the House of Representatives passed an amended H.R. 8649 
‘This bill, as reported out ef committee, provided in part, that: 


“[I]nformation heretofore ur hereafter obtained by the Director of the 
Federal Bureau of Investigation of the Department of Justice; the Assistant 
Chief of Staff, G-2 of the Army General Staff, Department of the Army; 
the Director of Intelligence, Department of the Air Force; and the Director 
of Naval Intelligence, Department of the Navy, through or as a result of 
the interception of any communication by wire or radio upon the express 
written approval of the Attorney General of the United States and in the 
course of any investigation to detect or prevent any interference with or en- 
dangering of, or any plans or attempts to interfere with or endanger, the 
national security or defense of the United States by treason, sabotage, 
espionage, sedition, seditious conspiracy, violations of chapter 115 of title 18 
of the United States Code, violations of the Internal Security Act of 
1950. . . , violations of the Atomic Energy Act of 1946. .. , and conspiracies 
involving any of the foregoing, shall, notwithstanding the provisions. of sec- 
tion 605 of the Communications Act of 1934. . . , be deemed admissible, if 
not otherwise inadmissible, in evidence in any. criminal proceedings in any 
court established by Act of Congress, but only in criminal cases involving 
any of the foregoing violations.” 
The House amended H.R. 8649: Wire tap evidence “heretofore” obtained with the ap 
proval of the Attorney General would be admissible in court, but wire tap evidence “here- 
after” obtained would not be admissible unless a federal district or circuit judge had also 
approved the wire tap. 100 Cong. Rec. 4635 (April 8, 1954). 
2. Olmstead v. United States, 277 U.S. 438 (1928). 
3. 48 Srar. 1103 (1934), 47 U.S.C. 605 (1946). 
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which have elapsed, the law has steadily developed as cases posing varying 
questions involving Section 605 have been adjudicated. For example, in re 
yersing a judgment of conviction on an indictment charging the violation of 
the Anti-Smuggling Act and conspiracy, the Supreme Court in the first Nar- 
done case held that ‘‘no person” as used in Section 605 embraces federal agents 
and “divulge . . . to any person” embraces testimony in a federal court.’ In 
the second Nardone case,® it held that not only were the intercepted conver- 
sations to be excluded from evidence, but evidence procured through the use 
of knowledge gained from such conversations was likewise to be excluded.’ 
On the same day, a unanimous Court reversed a judgment of conviction for 
mail fraud, holding that Scction 605 applies to intrastate as well as inter 
state communications.® 

It has long been the position of the Department of Justice that the mere 
interception of telephone communications is not prohibited by federal law 
Assuming that this interpretation of the statute is correct,®—-there has been 
no judicial holding to the contrary—the law is “thoroughly unreasonable and 
unrealistic.’""° It permits the interception of communications by business com- 
petitors, private detectives, busybodies, and others without federal restraint 
Yet, law enforcement officials possessed of intercepted information vital to the 
security of the nation may not use such information in bringing spies and 
saboteurs to justice in our federal courts. 


Tue Neep ror Wire TApPrinc 


Wire tapping by law enforcement officials is a necessary concomitant of 
our present-day pursuit of spies, saboteurs, and other subversives. It is no 


4. E.g., United States v. Polakoff, 112 F.2d 888 (2d Cir.), cert. denied, 311 U.S. 653 
(1940) (§ 605 prohibits the use in evidence of information intercepted with the consent 
of one party to a telephone conversation) ; Goldstem v. United States, 316 U.S. 114 
(1942) (3605 does not render inadmissible the testimony of witnesses who were induce: 
to testify by the use, in advance of trial, of intercepted communications to which the de 
fendants were not parties) ; Goldman v. United States, 316 U.S. 129 (1942) (use of a 
detectaphone on wall of adjoining room is not an “interception” within prohibitions of 
§605) ; Schwartz v. Texas, 344 U.S. 199 (1952) (§605 does not preclude use of wire 
tap evidence in criminal proceedings in state courts). See also Kosenzweig, 7he Law of 
Wire Tapping, 32 Cornet L.Q. 514; 33 Corneri L.Q. 73 (1947). 

5. Nardone v. United States, 302 U.S. 379 (1937). 

6. Nardone v. United States, 308 U.S. 338 (1939). 

7. Mr. Justice Frankfurter, speaking for the Court, termed such derivative evidence 
as “fruit of the poisonous tree.” Jd. at 341. 

& Weiss v. United States, 308 U.S. 321 (1939). 

9. “The congressional act as construed by the Supreme Court does not make wire- 
tapping an offense, but the interception and disclosure of the contents of the message con 
stitute the crime. Both acts are essential to complete the offense.” United States vy. Cop- 
lon, 91 F. Supp. 867, 871 (D.D.C. 1950), rev'd om other grounds, 191 F.2d 749 (D.C 
Cir. 1951). 

10. Attorney General Herbert Brownell, Jr., in identical letters of May 7, 1953, tw 
the Speaker of the House of Representatives and the Vice President, transmitting a wire 
tap legislative proposal. 
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worse, when used by proper efficials and subject to adequate safeguards, than 


years. 
ney General, commencing with William D. Mitchell in 1931, has endorsed the 
desirability and need for the use of wire tapping as an investigative technique 
in certain types of cases,s 

Attorney General Mitchell reversed the policy which had been established 
by his predecessors, Harlan Fiske Stone and John G. Sargent, and permitted 
wire tapping under certain circumstances. In doing so, he expressed the view 
that the tapping of wires should be permitted “when efforts are being made 
to detect the perpetrators of heinous offenses or to apprehend and bring to 
punishment desperate gangs of criminals. In such cases the criminals are 
usually equipped with all modern scientific inventions such as the radio, the 
telephone, and the automobile, and the Government is at a considerable dis- 
advantage in any event in dealing with them.”™! He also stated that in order 
to reach a decision as to the desirability of wire tapping under any circum- 
stances he would want to study all available information bearing on the ques- 
tion. One year later, apparently having given careful thought to the matter, 
he advised a congressional subcommittee that he considered wire tapping 
proper in a limited class of cases provided such technique was used upon 
the express advance authorization of the Director of the Bureau of Investi- 
gation or of the Prohibition Bureau and with the approval of the appropriate 
Assistant Attorney General.” 

Attorney General Homer Cummings also recognized that the technique of 
wire tapping was essential in certain types of cases and that the indiscriminate 
use thereof should not be practiced by law enforcement officers. He sought con 
gressional determination of the peepes balance between the individual’s right of 
privacy and the interests of society.” 

The policy of Mitchell and Cummings was only temporarily reversed by 
Attorney General Robert H. Jackson. In March 1940, although recognizing 


11. Department a Justice order of January 19, 1931. “No tapping of wires 
should be permitted to any agent of the Department without the personal direction of the 
Chief of the Bureau involved, after consultation with the Assistant Attorney General in 
charge of the case.” /bid. See Hearings before House Committee on Expenditures in the 
Executive Departments on Wire Tapping in Law Enforcement, 71st Cong., 3d Sess. 2 
(1931). 

12 Heerings before Subcommittee of the House Committee on Appropriations in 
charge of Departments of State, Justice, Commerce, and Labor Appropriations Bill for 
1953, H.R. 9349, 724 Cong., Ist Sess. 42 (1932). 

13. “Whether a criminal or suspected criminal should be completely protected in his 
right of privacy, or whether, in the interests of society, an invasion of such right of 
privacy should be permitted under the restrictions and limitations proposed in the pend- 
ing measure, involves a question of balance which is peculiarly within the province of the 
legislative branch of the Government.” Letter of April 19, 1938, to the House Committee 
on Interstate and Foreign Commerce on H.R. 9898, and identical letter of April 26, 1938, 
to the Senate Committee on Interstate Commerce on S. 3756. See Sen. Rep. No. 1790, 
75th Cong., 3d Sess. (1938); H.R. Rep. No. 2656, 75th Cong., 3d Sess. (1938). 


FA RAR T AB ES 


£8 88885 62 


Q 


ger 
wo 
ng 

. 
Mai 
in fi 
og 
fit t 


eer BATE 


£g8 


wy 









) his 
t of 
end- 
f the 
ittee 
1938, 
1790, 





WIRETAPPING 


the desirability of wire tapping in “a limrited class of cases, such as kid- 
, extortion, and racketeering, where the telephone is the usual means 
of conveying threats and information,” he ordered that wire tapping was no 
longer to be used by the Department of Justice and that the Department would 
no longer handle cases of other agencies if such cases had been developed in 
whole or in part as the result of wire tapping.’* But, after receipt of a con- 
fidential Presidential directive of May 21, 1940,'* Attorney General Jackson 
reinstated the Department’s policy of intercepting communications in cases 
involving subversive activities against the Government of the United States.'* 
Attorney General Francis Biddle reaffirmed the position taken by Mr. Jackson." 
Thereafter, Attorney General Tom C. Clark, in writing to President Tru- 
man on July 17, 1946, quoted the Presidential directive of May 21, 1940, and 
said: “This directive was followed by Attorneys General Jackson and Biddle, 
and is being followed currently in this Department. . . . It seems to me im- 
perative to use [wire tapping] in cases vitally affecting the domestic security, 
or where human life is in jeopardy.”"* On submitting a proposed internal 
security bill to the 8lst Congress, he wrote: “It seems incongruous that ex- 
isting law should protect our enemies and hamper our protectors.”’® 
Attorney General J. Howard McGrath submitted wire tap legislation for 
introduction in the 82d Congress. In doing so he repeated the last quoted 
statement of Attorney General Clark and indicated that such legislation would 
“enable the prosecution of present, future, and past violations of laws endan- 
gering our internal security, not barred by the statute of limitations, which 
would otherwise go unpunished to the detriment of the Nation.”*° Address- 
ing the Chairman of the House Committee on the Judiciary and the Chair- 











14. Department of Justice Order No. 3343, March 15, 1940, and Order No. 3346, 
March 18, 1940. See also, N.Y. Times, Mar. 18, 1940, p. 1, col. 3; p. 10, col. 6; reprinted 
in full in 86 Conc. Rec. App. 1471-2 (1940). Mr. Jackson stated that “Under the exist- 
ing state of the law and decisions, [wire tapping] cannot be done unless Congress sees 
fit to modify the existing statutes.” 

15. President Roosevelt authorized the use of wire tapping in security cases provided 
in each case the Attorney General gave his specific approval. 

16. In his Annual Report to the Congress, January 3, 1941, he said: “Experience 
has shown that monitoring of telephone communications is essential in connection with 
investigations of foreign spy rings. It is equally necessary for the purpose of solving such 
crimes as kidnapping and extortion.” See Hearings before Subcommittce No. 1 of Com 
mittee on the Judiciary on H.R. 2266 and H.R. 3099, 77th Cong., Ist Sess. 16 (1941). 

17. “The stand of the Department of Justice would be, as indeed it had been for some 
time, to authorize wire tapping in espionage, sabotage, and kidnapping cases when the 
circumstances warranted.” Quoted in Department of Justice Release, January 8, 1950. 
Also N.Y. Times, Oct. 9, 1941, p. 4, col. 2 

18. At the foot of the letter appears: “! concur July 17, 1947, Harry S. Truman.” 

19. Identical letters of January 14, 1949, to the Speaker of the House of Represen- 
tatives and the Chairman of the Senate Committee on the Judiciary. The proposal was 
thereafter introduced in the Senate as S. 595, 8lst Cong., Ist Sess. (1949), 95 Conc. Rec 
440 (1949) 

2. Identical letters of January 17, 1951, to the Speaker of the House of Represen- 


tatives and the Chairman of the Senate Committee on the Judiciary. On January 23, 
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man of a special Senate subcommittee in identical letters dated February 2, 
1951, in which he urged early enactment of his proposed wire tap legislation. 
Attorney General McGrath wrote: “The Department of Justice has beer 
seriously hampered in fulfilling its statutory duty of prosecuting those wl, 
violate the Federal laws relating to national defense and security because «/ 
the failure of Congress to enact legislation of this type.”” There was no chang: 
in the wire tapping policy of the Department of Justice during the brici 
tenure of Attorney General James P. McGranery. 

Attorney General Herbert Brownell, Jr., pointed up the need for amend 
atory legislation in this field when he wrote: “It is quite unrealistic an 
thoroughly unreasonable that, though evidence is obtained showing clear vio 
lations of the laws against subversion, the hands of the prosecuting officer. 
are tied and their efforts to maintain the security of the Nation ar 
thwarted.”*! Again, on November 17, 1953, Attorney General Brownell ad 
vised a congressional committee that the work of the Department of Justice 
has clearly shown the need for legislation which would permit the use of wire 
tap evidence in espionage cases. He advised that there are cases of espionag, 
presently in the Department of Justice but that since some of the important 
evidence was obtained by wire tapping, such cases could not be brought tv 
trial so long as the law remains in its present state.” 

Others of high office and respected position have supported wire tap legis 
lation. In 1941, President Franklin D, Roosevelt wrote to the House Judi 
ciary Committee: 


“| have no compunction in saying that wire tapping should be used 
against those persons, not citizens of the United States, and those 
few citizens who are traitors to their country, who today are engaged 
in espionage or sabotage against the United States. . . . 1 would con- 
fine such legislation to the Department of Justice and to no other, 
department. | would also require that the Attorney General be ac- 
quainted with the necessity for wire tapping in every single case, 
and that he himself sign a certificate indicating such necessity. .. .”""4 


Mr. J. Edgar Hoover; Director of the Federal Bureau of Investigation 
told the same committee that wire tapping as an investigative func 
tion is of considerable importance in cases of espionage, sabotage, ki! 
napping, and extortion.** Again, in 1950, Mr. Hoover asserted that “modern 
techniques must be used in dealing with treason, espionage, sabotage, and the 


1951, the propusal was introduced as H.R. 1947, 82d Cong., Ist Sess., 97 Conc. Rec. 612 
(1951) 

21. See note 10 supra. 

22. Statement before the Internal Security Subcommittee of the Senate Committe: 
on the Judiciary. 


23. Letter of February 21, 1941, to Honorable Thomas H. Eliot, Member of Congress 
reprinted in Hearinys before Subcommittee No. 1, House Committee on the Judiciary 
on IIR. 2266 and H.R. 3099, 77th Cong., Ist Sess. 257 (1941) 

24. Id. at 112 
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kidnapping of little children.”** Governor Dewey of New York recognized 
the need sixteen years ago when he said that wire tapping was “one of the 
best methods available for uprooting certain types of crimes.’** Judge 
Augustus Hand of the Second Circuit has expressed the view that the state 
of the law of wire tapping imposes “great and at times insurmountable ob- 
stacles upon the prosecuting authorities in the detection and prosecution of 
crime.””*? 
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It is clear that corrective legislation must be enacted if the Government is 
adequately to defend itself against those who would destroy it. However, 
although many people agree that there is an immediate need for legislative 
action, they disagree as to the precise kind of measure which should be en- 
acted. For example, some of the recent bills provide that as a prerequisite 
to the use of wire tap evidence, the .\ttorney General shall have authorized 
the institution of the interception which resulted in the acquisition of the 
evidence ** others require prior court authorization :** still others have no 
such provision.*® In some, the use of wire tap evidence obtained by intelli- 
gence units of the Department of Defense is authorized ;*' another restricts 
the admissibility of such evidence to that which was obtained by the Federal 
Bureau of Investigation ;** others have no restriction of this type. Some 
provide for the use of wire tap evidence “heretofore” obtained, provided such 
evidence was obtained with the express approval of the \ttorney General.** 
One of the bills permits the use of wire tap evidence in cases affecting the 
safety of human life ;°° others restrict the use to national security or defense 
cases ;°® another has no such restriction.** These are among the more con- 
troversial differences. 









The secrecy, umiformity, and speed essential to a successful security investi- 
gation are more likely to result if the Attorney General is given the sole 
responsibility for authorizing interceptions in such cases, With each addi- 
tional person apprised of an intention to intercept, the likelihood of a security 












. 25. Department of Justice Press Release, January 15, 1950. 

26. 1 Revise» Recorv, New Yorwx State Coxsrtutionat Coxvention 368, 372 
(1938). - 

27. United States v. Polakoff, 112 F.2d 880, 890 (2d Cir.), cert. denied, 311 U.S. 653 
(1940). 

28. H.R. 408 and H.R. 5149. Also, H.R. 8649 as to evidence “heretofore” obtained. 

29. H.R. 477, H.R. 3552, and S. 832. Also, H.R. 8649 as to evidence “hereafter” 
obtained. 

30. H.R. 7107 and S. 2753. 

31. H.R. 8649, H.R. 408, H.R. 477, H.R. 3552, and S. 832. 

32. H.R. 5149 

33. H.R. 7107 and S. 2753. 

34. H.R. 408 and H.R. 5149. H.R. 8649 requires express “written” approval 

35. H.R. 408 


36. H.R. 8649, H.R. 477, H.R. 3552, H.R. 5149, and S. 832. 
H.R. 7107 
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leak is increased. To prevent such an impairment of important security in- 
vestigations, the Attorney General should have exclusive authority for insti- 
tuting wire taps. Centralization of responsibility also insures a degree of 
uniformity. The Attorney General is the Government official most likely to 
have a comprehensive knowledge of the facts in any case under investigation, 
and of the need for the use of wire tapping in connection therewith. It is 
clear that the Attorney General acting alone can determine the need for, and 
desirability of, instituting a wire tap in any given case more quickly than 
he can if the concurrence of a judge is required. That there is little to fear 
from centralizing the responsibility and authority in the Attorney General is 
evidenced by the relatively few interceptions which Attorneys General have 
authorized in the past. ; 

Attorney General Brownell has proposed Safeguards for the individual. For 
example, he has suggested that only such evidence as has been acquired by 
the FBI or by the intelligence units of the Department of Defense shall be 
admissible. These are the agencies charged with legal responsibilities in the 
investigation of security offenses. Likewise, the Attorney General has pro- 
posed that intercepted information shall be made admissible in criminal cases 
only, and then only in such criminal cases as arise out of, or are related to, 
security offenses. While emphasizing the importance of providing that 
wire tap evidence heretofore obtained in any security investigation shall 
be admissible in criminal prosecutions hereafter undertaken, he would restrict 
this admissibility to interceptions that had the express approval of an Attor- 
ney General, providing further that the prosecutions in which the evidence 
is sought to be used have arisen out of, or relate to, such an investigation. 

There are other safeguards for the protection of individual liberties. Before 
iritercepted evidence could be made public through use in a criminal prose- 
cution, a grand jury would have had to indict an accused for espionage, 
sabotage, or other subversive activities. Then if a particular case were brought 
to trial the presiding judge would have the duty of determining whether or 
not the evidence obtained through the interception of communications was 
material and relevant, and whether or not the interception had been accomplished 
with the approval of the Attorney General. 


CONCLUSION 

The immediate enactment of ameliorative legislation is essential. A law 
such as that which has been proposed by the Attorney General will minimize 
the potential invasion of privacy and will maximize the safety of the country. 
Congressman Kenneth B. Keating, chairman of the House subcommittee 
which considered the wire tap bills, has said: ‘Invasion of privacy is repugnant 
to all Americans. And it should be. ‘Nevertheless, the safety of our Nation 
and its people must be paramount.’’** It is this paramount consideration which 
requires that Congress act immediately. 


38 Hearings before Subcommittee No. 3 of the House Committee on the Judiciary 
on H.R. $08, H.R. 477, H.R. 3552, end H.R. 5149, 83d Cong., Ist Sess. 6 (1953). 
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[The following articles by Margaret Lybolt Rosenzweig are taken from the Cornell Law Quarterly, 1947, 
vol, 32 at p. 514 and vol. 33 at p. 73, and are reprinted with the kind permission of the copyright owners] 


THE LAW OF WIRE TAPPING“ 
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Introduction 


The earliest references in the law to wire tapping are found in the penal 
provisions enacted by the state legislatures during the last half of the nine- 
teenth century when the growing use of the telegraph gave rise to a new 
body of law for the protection of this mode of communication.’ These pro- 
visions were usually in the form of a malicious injury statute forbidding the 
act of wire tapping among other interferencés with the telegraph system or 
specified kinds of property damage to the telegraph company. Prosecutions 
under these provisions seem to have heen rare. The law lay dormant, there- 
fore, until the lawless twenties when the rise of organized crime, the difficulty 
of enforcing the Prohibition Law, and the perfecting of wire tapping devices 
brought about widespread use of wire tapping in crime detection by law 
enforcement officers. 

The use of wire tapped evidence in criminal prosecution raised the serious 
question whether such evidence was admissible even though it had been 
obtained in violation of statute or through invasion of constitutional rights. 
If the evidence aided in the determination of the guilt or innocence of the 
accused, should the court ignore the manner in which it had been secured, 
or should the court reject it regardless of the end to be achieved, because 
of the reprehensible means used to obtain it? This is the basic question which 
has engaged the attention of the courts, of the legislatures, and of every writer 
in the field during the last quarter of a century. 

This problem is an offshoot of an older controversy which has been waged 
with bitterness in American courts since the decision of the United States 
Supreme Court in I’ceks v. United States in 1914.2 This controversy con- 
cerns admissibility of evidence obtained in violation of the right guaranteed 
by the Fourth Amendment of the United States Constitution and by the 
constitutions of all the states* against unreasonable searches and seizures. 
Although wire tapping is not technically a “search” or a “seizure” within 
the meaning of the Fourth Amendment,‘ the law relating to evidence pro- 


*This is the first instalment of a study which was prepared for the New York State 
Bar Association. The second instalment will appear in the September 1947 issue of 
the QUARTERLY. 

1The statutes and decisions interpreting them are discussed in Part IV of this study. 

2232 U. S. 383, 34 Sup. Ct. 341 (1914) 

3See note 50 infra 

*Olmstead \ 
















9°°7 


United States, 277 S. 438, 48 Sup. Ct. 564 (1928) 


51] 
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cured by wire tapping is in many respects analogous to that relating to search 
and seizure. An understanding of the principal cases involving wire tapping 
is impossible without a knowledge of the development and arguments relating 
to the older and more general controversy to which the law of wire tapping 
is heir. This study, therefore, after a reference to early English and Ameri- 
can cases dealing with the admissibility of illegally obtained evidence, will 
proceed to a consideration of the Weeks case and succeeding cases in the 
United States Supreme Court which established the so-called federal rule 
as to the admissibility of evidence secured by unreasonable search and seizure. 
It will then show the position of the other jurisdictions on this question as 
some indication of their policy on admitting wire tapped evidence, since few 
state courts have ruled directly on admissibility of the latter. With this 
foundation, an examination will be made of the following points: the admis- 
sibility of wire tapped evidence in federal courts under the provisions of the 
Fourth Amendment and federal statutes; the penal provisions of the various 
states prohibiting wire tapping and the cases on admissibility of wire tapped 
evidence in those few jurisdictions where this has been determined; the 
law of New York State with particular reference to the significance of the 
1938 amendment to the constitution and the wire tapping statute implement- 
ing this amendment; and lastly, an analysis of the considerations usually 
offered for and against admission of wire tapped evidence. 


Part I 


The State of the Law Generally as to the Admissibility of Illegally 
Obtained Evidence Prior to the Weeks Case. 


The general rule that the illegal manner in which evidence was obtained 
is not a valid objection t& its admissibility has its roots far back in the 
common law.® In the trial of Bishop Atterbury for treason in 1723, the 
question arose whether the interception of certain letters which the Crown 
offered in evidence had been made under warrant as required by statute. 
It was decided that the question how the letters were obtained would not 
be considered, that it was “inconsistent with the public safety, as well as 
unnecessary for the prisoner’s defence, to suffer any further enquiry to be 
made’”’.® This principle was carried over into civil cases for the first time 
in Jordan v, Lewis," an action for malicious prosecution, in which the plaintiff 


SThis rule has been called one of the oldest of the common law. Note (1911) 136 
Am. St. Rep. 135, 137. 

®Bishop Atterbury’s Trial, 16 How. St. Tr. 323, 495 (1723). 

714 East 306, 104 Eng. Rep. 618 n. (1740). 
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obtained a copy of the indictment against him without authority of the judge 
in the criminal action. It was held that the copy was admissible regardless 
of the illegality of the manner in which it was obtained. Legatt v. Tollervey* 
and Caddy v. Barlow*® were also actions of malicious prosecution involving 
similar questions as to the admissibility of copies of indictments which were 
illegally obtained. Both courts followed the ruling in Jordan v. Lewis‘ without 
question. Stockfleth v. De Tastet*® was an action of assumpsit in which the 
court received evidence over defendant’s objection of his examination in a 
bankruptcy suit contrived by plaintiff's solicitor, who was also solicitor to 
the commissioner in bankruptcy, for the sole purpose of securing evidence 
for this action. Lord Ellenborough stated that he could not consider whether 
thé defendant was properly or improperly summoned before the commis- 
sioners in bankruptcy. In Rex v. Derrington™ the defendant, indicted for 
burglary, objected to the admissibility of a letter written by him while in 
prison which the turnkey had promised to post and instead had turned over 
to the authorities. The objection was overruled. 

Later English courts adhered consistently to the doctrine of admissibility," 
but it is the handful of decisions cited in the preceding paragraph which 
form the cornerstone of the doctrine. They were in existence when the ques- 
tion was first considered by an American court, and two of them, Legatt v. 
lollervey and Jordan v. Lewis, were cited by it as sound authority for the 































814 East 302, 104 Eng. Rep. 617 (1811). 

®} Man. & Ry. 275 (1827). 

104 Camp. 10, 171 Eng. Rep. 4 (1814). 

112 Car. & P. 418, 172 Eng. Rep. 189 (1826 


). 

12Queen v. Granatelli, VII Rep. St. Tr. (n.s.) 979 (1849) (prosecution illegally ob- 
tained knowledge of contents of incriminating document); Phelps v. Prew, 3 E. & B. 
130, 118 Eng. Rep. 1203 (1854) (evidence obtained by breach of privilege between 
ittorney and client) ; Calcraft v. Guest, [1898] 1 Q.B. 79) (breach of privilege between 
attorney and client); Lloyd v. Mostyn, 10 M. & W. 478, 152 Eng. Rep. 558 (1842) 
same). See 86 Just. P. 173 (1922) to the effect that evidence is admissible in English 
uurts despite the illegal manner in which it may have been secured. Elias vy. Pasmore, 
1934] 2 K.B. 164 (1933), an action of trespass against police officers for unlawful 
scizure of papers, allowed no recovery where the papers scized had been admitted in 
evidence in a criminal prosecution against Elias, “ . the interests of the State must 
xecuse the seizure of documents, which seizure would otherwise be unlawful, if it ap- 
wars in fact that such documents were evidence of a crime committed by anyone, and 
that so far as the documents in this case fall into this caegory, the scizure of them is 
xcused. . . . the seizure of these exhibits was justified, because they were capable of 
being and were used as evidence in this trial. If 1 am right in the ahove view, the 
riginal seizure of these exhibits, though improper at the time, would therefore be 
excused,” Id. at 173. Thus, according to this reasoning, the evidence, far from being tainted 
by its illegal source, purifies the seizure 

Canadian law is in accord with English law in holding illegally 


obtained evidence 
imissible. Regina v. Doyle, 12 Ont. 347 (Q. B. D. 1886); King v. Hawkins, 35 
Jueb. K. B. 96 (1923). 
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rule which it declared to be the law. The court was the Supreme Court of 
Massachusetts. In Commonwealth v. Dana,* decided in 1841 on an appeal 
from a conviction for the illegal possession of lottery tickets, the court held 
that the seizure of the lottery tickets had been lawful. By way of dictum, 
however, the opinion stated that even if illegally seized, the tickets would 
still be admissible; the court, in the single paragraph devoted to this point, 
foreshadowed the arguments later developed to a greater extent by the ex- 
ponents of the rule of admissibility. ‘If the search warrant were illegal, or 
if the officer serving the warrant exceeded his authority, the party on whose 
complaint the warrant issued, or the officer, would be responsible for the 
wrong done; but this is no good reason for excluding the papers seized as 
evidence, if they were pertinent to the issue, as they unquestionably were. 
When papers are offered in evidence, the court can take no notice how they 
were obtained, whether lawfully or unlawfully; nor would they fgrm a col- 
lateral issue to determine that question.’’** 

The rule as stated in the Dana case was adopted with few exceptions by 
all courts which had occasion to rule on this issue in the next few decades."* 
It was held that evidence relevant to the issue was admissible regardless of 
how it had been obtained,'® whether the illegal act was committed by a pri- 
vate individual'’ or a public officer,’* and whether the proceeding was a civil 
suit for damages*® or a criminal prosecution.” The reason usually assigned 
for ignoring the method by which the evidence was obtained was that the 





132 Metc. 329 (Mass. 1841). 


14Jd. at 337. 

15] Greencear, Evipence (15th ed. 1892) § 254a. The first square holding was State 
v. Flynn, 36 N. H. 64 (1858); Plumb, Jilegal Enforcement of the Law (1939) 24 
Cornett L. Q. 337, 354. 

The earlier cases are collected in 8 Wicmore, Evivence (3d ed. 1940) § 2183, n. 1; 
Note (1923) 24 A. L. R. 1408, 1411. Among the few decisions rejecting evidence be- 
cause illegally obtained were United States v. Mounday, 208 Fed. 186 (D. C. Kan. 1913) ; 
State v. Sheridan, 121 Iowa 164, 96 N. W. 730 (1903); State v. Slamon, 73 Vt. 212, 
50 Atl. 1097 (1901). A line of decisions in the Georgia Court of Appeals excluded 
evidence disclosed by illegal search of the person, Underwood v. State, 13 Ga. App 
206, 78 S. E. 1103 (1913). See Boyd v. United States, 116 U. S. 616, 621, 6 Sup. Ct. 
524, 527 (1886). 

16"Seemingly no one has considered the contention that evidence legally obtained, 
but obtained in contravention of some fnoral or ethical principle, is inadmissible, of suf- 
ficient merit to warrant an allegation of error or a decision in a court whose reports 
come down to us.” 5 Jones, ComMMENTARIFS ON Evipence (Rev. 2d ed. 1926) § 2075. 

I1TImboden v. People, 40 Colo. 142, 90 Pac. 608 (1907); Commonwealth v. Everson, 
123 Ky. 330, 96 S. W. 460 (1906) ; State v. Mathers, 64 Vt. 101, 23 Atl. 590 (1891). 

18People v. Cotta, 49 Cal. 166 (1874); State v. Burroughs, 72 Me. 479 (1881); 
State v. Flynn, 36 N. H. 64 (1858) 

19Firth Sterling Steel Co. v. Bethichem Steel Co., 199 Fed. 353 (E. D. Pa. 1912): 
Sullivan v. Nicoulin, 113 Iowa 76, 84 N. W. 978 (1901). 

2See note 18 supra. 
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court would not halt the progress of the trial to determine a “collateral” 
issue, having no bearing on the outcome of the litigation at hand.** 
Part II 


The Trend of Decisions as to Admissibility of Illegally Scizsed Evidence 
Subsequent to the Weeks Case. 


A. In Federal Courts. 















The inclination of the United States Supreme Court to deviate from the 
well established rule of admissibility was first manifested in Boyd v. United 
States.** This was an appeal from a judgment of forfeiture in favor of the 
United States on an information filed to confiscate certain property alleged 
to have been illegally imported. On the trial it became important to show 
the quantity and value of property of a similar nature, previously imported 
Che United States, under authority of a statute governing this procedure, 
applied for an order requiring the defendants to produce the invoice of this 
property. The defendants in obedience to the order produced the invoice, but 
ibyected to its admissibility on the ground that the use of this evidence vio- 
lated their constitutional rights under the Fourth and Fifth Amendments 
f the Federal Constitution. The Fourth Amendment provides, “The right 




















i the people to be secure in their persons, houses, papers and effects, against 
inreasonable searches and seizures, shall not be violated.” The Fifth Amend- 
ment declares that no person “shall be compelled in any criminal case to be 
L witness against himself’. The statute under which the Government moved 
for production of the invoice provided that on failure to produce the papers 
required, the allegations stated in the motion would be taken as confessed. 
Che Court held that the statute and the order issued thereunder were a vio- 
lation of the Fifth Amendment inasmuch as the production of papers com- 
pelled defendants to bear witness against themselves, and suits for penalties 
and forfeitures were of a quasi-criminal nature and therefore within the con- 
stitutional guaranty. This would have been sufficient to decide the case, but 
the Court went much farther in declaring that there had also been an in- 
fringement of defendant's rights under the Fourth Amendment, since a com- 
pulsory production of papers was tantamount to a search and seizure. More- 
ver, an extended review of the history of the Fourth Amendment led the 
Court to decide that the compulsory production of the invoice was an un- 
reasonable search and seizure within the condemnation of the Amendment. 


“*INote (1911) 136 Am. St. Rep. 135, 142 
“2116 U. S. 616, 6 Sup. Ct. 524 (1886) 
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“We have already noticed the intimate relation between the two Amendments. 
They throw great light on each other. For the ‘unreasonable searches and 
seizures’ condemned in the Fourth Amendment are almost always made for 
the purpose of compelling a man to give evidence against himself, which in 
criminal cases is condemned in the Fifth Amendment; and compelling a man 
‘in a criminal case to be a witness against himself,’ which is condemned in 
the Fifth Amendment, throws light on the question as to what 1s an ‘un- 
reasonable search and seizure’ within the meaning of the Fourth Amendment. 
And we have been unable to perceive that the seizure of a man’s private 
books and papers to be used in evidence against him is substantially different 
from compelling him to be a witness against himself’’.** Two judges, con- 
curring in the result, were of the opinion that the order violated only the 
guaranty under the Fifth Amendment, and that no search and seizure were 
involved. 

The dictum in the Boyd case that admission of evidence obtained by un- 
lawful search and seizure would be equivalent to compelling a man to be a 
witness against himself, was thus a pronouncement that contrary to the ac- 
cepted belief, illegally seized evidence should not be received on the trial. In 
other words, the merging of the Fifth Amendment with the Fourth, added 
to the Fourth a definite rule, heretofore lacking, concerning the evidentiary 
result in case its terms should be violated. This conclusion was reached with- 
out any discussion of the common law doctrine as to admissibility of illegally 
obtained evidence.** 

The confusion caused by the assimilation of the two Amendments in the 
Boyd case was clarified to some extent by the decision of the Supreme Court 
in Adams v. New York. The defendant there was convicted of possession 
of certain gambling paraphernalia. At the time of his arrest, the polic« 
searched his premises and seized not only policy slips but many of his private 
papers as well. The latter were introduced in evidence for the purpose of 
identifying handwriting of the defendant upon the slips and to show that 
the office where the slips were found was occupied by him. The defendant 


23Jd. at 633, 6 Sup. Ct. at 534. 
24The Boyd case dictum actually extended to documents obtained by even a lawful 
search making such documents inadmissible as a form of testimonial compulsion, for 
bidden by the Fifth Amendment. Professor Wigmore, severely criticizing the reasoning 
in the Boyd case, points out that this fallacy was soon corrected, for in Adams v, New 
York, 192 U. S. 585, 24 Sup. Ct. 372 (1904), the Supreme Court held that the accused 
was not compelled to incriminate himself by the reception in evidence of documents 
seized from him (whether legally or illegally the Court does not decide). 8 Wicmors 
Evwpence (3d ed. 1940) §§ 2184, 2264 

23192 U. S. 585, 24 Sup. Ct. 372 (1904). 
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)byected to the admission of these private papers, resting his objections in 
part on the Fourth and Fifth Amendments of the Federal Constitution. The 
Supreme Court, upholding the Court of Appeals of New York,** decided 
that it was unnecessary to consider whether the papers were lawfully or 
unlawfully seized, for “the weight of authority as well as reason limits the 
inquiry to the competency of the proffered testimony”.”* It further held, 
in a clear separation of the Fourth and Fifth Amendments, that the accused 
was not compelled to incriminate himself by admission of the seized papers, 
nasmuch as he did not take the witness stand and was not compelled to 
testify concerning the papers or make any admission concerning them. It 
thus reverted to the orthodox view of the Fifth Amendment, that the privi- 
lege therein guaranteed is against disclosure through legal process as a wit- 
ness.2* The opinion carefully distinguishes the Boyd case on the ground 
that the statute there held unconstitutional virtually compelled the defendant 
to furnish testimony against himself, but the Adams case undoubtedly had 
the effect of repudiating the dictum in Boyd v. United States that an un- 
lawful search and seizure was tantamount to compulsory self-incrimination 
ind therefore the evidence they yielded was inadmissible. 

The Adams case stood unchallenged for a decade, when Weeks v. United 
‘tates*® entrenched the position of the Court firmly in opposition to admis- 
sion of evidence seized in violation of the Fourth Amendment. The disputed 
evidence in that case consisted of papers taken by the United States marshal 
irom the defendant's house without a warrant some time after the defendant's 
irrest. The defendant's petition before trial for return of the papers was 
lenied. The Supreme Court reversed the conviction on the ground that ad- 
mission of such evidence, when timely application had been made for its 
return, would constitute an invasion of defendant’s rights under the Fourth 
\mendment. The Court declared that if such evidence were held admissible, 
the Fourth Amendment would be of no value and “might as well be stricken 
from the Constitution”.*° The Court held that two features distinguished 
the Adams case from the one before it: (1) The papers to which objection 
was raised in the Adams case ‘‘were incidentally seized in the lawful exe- 
ution of a warrant and not in the wrongful invasion of the home of the 
itizen”.34_ (2) Since no motion was made before trial in the Adams case, 


26People v. Adams, 176 N. Y. 351, 68 N. E. 636 (1903). 
27192 U. S. 585, 594, 24 Sup. Ct. 372, 374 (1904). 

288 Wicmore, Evipence (3d ed. 1940) §§ 2263, 2264. 
39232 U. S. 383, 34 Sup. Ct. 341 (1914). 

3%] d. at 393, 34 Sup. Ct. at 344. 

81J/d. at 395, 34 Sup. Ct. at 345. 
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the Court was bound by the rule that a collateral issue may not be raised to 
determine the source of competent testimony. On the first point, it may be 
noticed that the Court in the Adams case ruled unequivocally that in accord- 
ance with the common law doctrine stated in Commonwealth v. Dana, Legatt 
y. Tollervey, and Jordan v. Lewis, it would not examine the source of the 
evidence and accordingly it avoided stating anywhere in the opinion whether 
the seizure of defendant's papers was lawful or unlawful. As to the second 
attempted basis of distinction, the requirement of a motion before trial does 
not render the determination concerning the source of evidence less “col- 
lateral”, which means “relevant to the issue”. There seems to be no sound 
reason for requiring this particular collateral issue to be decided before trial, 
when objections to admissibility of evidence on other grounds—for instance, 
the credibility of a confession and the competency of witnesses, are considered 
as a matter of course at the trial.** 

Whatever the unsoundness of its legal theory, the principle of the Weeks 
case has frequently been reiterated and expanded by the Supreme Court. In 
Silverthorne Lumber Co. v. United States it was held that information 
gained through illegally seized documents which had been returned to the 
owner could not be used at the trial. In Gowled v. United States,™ the re- 
moval of papers from the office of the defendant surreptitiously by a federal 
agent was declared to be an unreasonable search and seizure, and the ad- 
mission of such papers in evidence, a violation of the Fifth Amendment 
upon authority of the Boyd case. Agnello v. United States** held that the 
rule excluding from evidence illegally seized articles or property extended 
to contraband such as cocaine. Nor could such evidence be introduced against 
the defendant in rebuttal of his testimony on cross-examination that he never 
saw the article. 

The method employed in the Weeks case to circumvent the decision in 
Adams v. New York by requiring a motion before trial has led to a rule 
of practice in federal courts still followed when the defendant in criminal 
proceedings desires the suppression of illegally seized evidence. In case of 
failure to test admissibility on this score by a preliminary motion, the ob- 
jection will not be entertained upon the trial.*7 This rule is subject to two 


82See notes 7, 8, 13 supra. 

83These criticisms are voiced by 8 Wicmore, Evipence (3d ed. 1940) § 2184; Plumb, 
INegal Enforcement of the Law (1939) 24 Cornett L. Q. 337, 355, 356. 

84251 U. S. 385, 40 Sup. Ct. 182 (1920). 

35255 U. S. 298, 41 Sup. Ct. 261 (1921). 

36269 U. S. 20, 46 Sup. Ct. 4 (1925). 

87See Segurola v. United States, 275 U. S. 106, 112, 48 Sup. Ct. 77, 79 (1927) ; (1938) 
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exceptions permitting the issue first to be raised on trial (1) when the 
defendant has not previously been informed that evidence has been seized 
and is to be used against him,** (2) when the illegal seizure is not disputed 
but is admitted at the time the evidence is offered at the trial.*® Despite its 
accidental origin, this procedural requirement may be rationalized by expla- 
nation that a preliminary motion affords the prosecution an opportunity to 
prepare to defend itself against this attack without delaying the trial. This 
is unnecessary, however, where it would have been impossible for the de- 





































































: fendant, through lack of knowledge, to raise the objection before trial, or 
j where the prosecution admits the facts and therefore requires no time for 
}, preparation to refute them. 
., Some, of the Supreme Court cases apply the doctrine of the Weeks case 
d to hold that papers or articles should be suppressed if seized solely for 
the purpose of securing evidence of a crime. Such seizures are unreasonable, 
rs even if made under a search warrant accurately describing the property, and 
in the articles and information gained thereby are inadmissible. The distinc- 
n tion between the use of search warrants for the purpose of securing evidence 
ne and for the purpose of seizing instrumentalities of the crime is stated by the 
e- Court as follows: “They (search warrants) may not be used as a means of 
-al gaining access to a man’s house or office and papers solely for the purpose 
d- of making search to secure evidence to be used against him in a criminal 
nt or penal proceeding, but .. . they may be resorted to only when a primary 
he right to such search and seizure may be found in the interest which the 
led public or the complainant may have in the property to be seized, or in the 
nst right to the possession of it, or when a valid exercise of the police power 
ver renders possession of the property by the accused unlawful and provides that 
it may be taken’’.*? 
in Another limitation on the federal rule excluding illegally seized evidence 
ule which deserves notice here is that such evidence will be admitted if the il- 
nal legal act has been committed by one not an agent of the Federal Government. 
. of The Fourth Amendment is not applicable to such cases inasmuch as it refers 
= 8 Brooxtyn L. Rev. 239; (1933) 1 U. or Cut. L. Rev. 120; Thormodsgard, The Ag- 
two nello Case and the Seasonable Demand Rule (1927) 1 Dax. L. Rev. 1. The more recent 
— federal cases are collected in Notes (1944) 150 A. L. R. 573, (1941) 134 A. L. R. 826. 
38Gouled v. United States, 255 U. S. 298, 41 Sup. Ct. 261 (1921). 
umb, 89Agnello v. United States, 269 U. S. 20, 46 Sup. Ct. 4 (1925); Amos v. United 





States, 255 U. S. 313, 41 Sup. Ct. 266 (1921). : 
49Gouled v. United States, 255 U. S. 298, 41 Sup. Ct. 261 (1921); Go-Bart Importing 


Co. v. United States, 282 U. S. 344, 51 Sup. Ct. 153 (1931); United States v. Lefkowitz, 
285 U. S. 452, 52 Sup. Ct. 420 (1932). 


“1Gouled v. United States, 255 U. S. 298, 309, 41 Sup. Ct. 261, 265 (1921). 
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only to governmental action. Burdcau v. McDowell** was an independent 
proceeding to enjoin a public officer from using in criminal proceedings 
certain papers taken without permission from petitioner's office by a private 
individual without knowledge of the government and turned over several 
months later to the Department of Justice. It was held that the papers might 
be retained by the United States for use in evidence against the petitioner 
Mr. Justice Brandeis, in a dissenting opinion in which Mr. Justice Holmes 
concurred, declared that the evidence should be rejected even though no 
constitutional provision had been violated, The case is significant in defining 
the position of the Court towards illegally obtained evidence. It demonstrates 
that the Court still adhered to the ancient rule admitting such evidence and 
that the principle of exclusion established by the I] ceks case was merely an 
exception to that rule, an exception confined solely to the exclusion of evi 
dence obtained in violation of a constitutional right. 

Under the rule of the Burdeau case, evidence illegally seized by a state 
or local officer acting solely on behalf of his own government is admissible 


in criminal proceedings in a federal court, where he is regarded as a private 
individual; but if he acts as agent for the United States in enforcing a fed 


eral law, evidence secured by him in contravention of the Fourth Amendment 
will be rejected.** On the other hand, the presence of a federal officer at an 
illegal search by state officers is not sufficient cause for exclusion of the 
evidence thereby obtained, but his participation in such a search for the pur- 


pose of obtaining evidence of a federal offense will cause the court to exclude 


it under the principle of the H’eeks case. These distinctions are admittedly 


difficult to apply. They are of practical importance, however, in wire tapping 


cases in which the frequent cooperation of federal and state police is likelv to 


raise similar problems.*® 


B. In State Courts. 


The Il’eeks case and succeeding cases which spelled out the so-called 
42256 U. S. 465, 41 Sup. Ct. 574 (1921). 
48This distinction is clearly set forth in 5 Jones, CommeENTARIES on Evinence (Rev 
2d ed. 1926) & 2076; Note (1938) 10 Rocky Mr. L. Rev. 284. 

44Gambino v. United States, 275 U. S. 310, 48 Sup. Ct. 137 (1927). 

45Byars v. United States, 273 U. S. 28, 47 Sup. Ct. 248 (1927). In Anderson v 
United States, 318 U. S. 350, 63 Sup. Ct. 599 (1943), the Supreme Court excluded 
evidence. of confessions obtained illegally by local officers with the cooperation of federal 
officers. 

46For the extent of cooperation gencrally, see speech by District Attorney Thomas 
E. Dewey read at the New York State Constitutional Convention in 1938. 1 N. Y. St 
Const...Conv., Rev. Record, p. 372. In Re Milburne, 77 F. (2d) 310 (C. C. A. 24, 
1935) the prosecutions under federal law originated in wire-tapped information secured 
by local police. 
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federal rule and its qualifications were in no way binding on the courts of 
the various states. The Fourth and Fifth Amendments of the Federal Con- 
stitution were adopted at the demand of the states to protect their citizens 
against action of the Federal Government,*? and hence it is well established 
that these amendments are limitations on the powers of the Federal Govern- 
ment only.** The “due process” clause of the Fourteenth Amendment, which 
is applicable to the states, has been held not to include the guaranties against 
unreasonable search and seizure and compulsory self-incrimination contained 
in the Fourth and Fifth Amendments.*® The state courts were therefore free 
to admit or exclude illegally seized evidence in accordance with their inter- 
pretations of their own constitutional provisions. 





























All states except New 
York had provisions which correspond to the Fourth Amendment of the 
United States Constitution,®” 








and none contained an express provision con- 
erning the admission of evidence secured in contravention thereof.®! 











While the H’ceks case exerted no compulsion on the state courts its in- 





fluence was profoundly felt. As noted before, at one time the almost unani- 





47GREENMAN, Wire Tapptnc, Its Retation to Civit Linerties (1938) 8-12. 
48Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14 (1908); Spies v. Iinois, 
123 U. S. 131, 8 Sup. Ct. 21 (1887). 

49Palko v. Connecticut, 302 U. S. 319, 58 Sup. Ct. 149 (1937); Twining v. New 
jersey, 211 U. S. 78, 29 Sup. Ct. 14 (1908) ; People v. Defore, 242 N. Y. 13, 150 N. E 
585 (1926), cert. denied, 270 U. S. 657, 46 Sup. Ct. 353 (1925). 

Ara. Const. Art. IL. § 5; Artz. Const. Art. 2, § 8; Arx. Const. Art. II, § 15; 
aL. Const. Art. I, § 19; Coro. Const. Art. Il, § 7; Conn. Const. Art. Ll, § 8; Dex, 
‘onst. Art. I, § 6; Fra. Const., Dect. Rieuts, § 22; Ga. Const. Art. I, § 1, § XVI; 
[nano Const, Art. I, § 17; Itt. Constr. Art. II, § 6; Inp. Const. Art. I, § 11; Iowa 
onst. Art. I, § 8; Kan. Const., Brit Ricuts, § 15; Ky. Const., But Ricuts, § 1: 
,. Const. Art. I, § 7; Me. Const. Art. I, § 5; Mo. Const., Dect, Ricurs, Art. 26: 
Mass. Const. Pt. I, Art. XIV; Micu. Const. Art. Il, § 10; Minn. Const. Art. I, 
§ 10: Miss. Constr. § 23: Mo. Const. Art. II, § 11; Mont. Const. Art. IIT, § 7; New 
onst. Art. I, § 7; Nev. Const. Art. I, § 18; N. H. Const. Pt. I, Art. 19; N. J. Constr 
Art. I, 16; N. M. Const. Art. 2, § 10; N. C. Const. Art. 1, § 15; N. D. Cownsr. § 18: 
)u10 Const. Art. I, § 14; Oxta. Const. Art. II, § 30; Ore. Constr. Art. I, § 9: 
Pa. Constr. Art. I, § 8; R. I. Const. Art. I, § 6; S. C. Const. Art. I, § 16; S. D 
onst. Art. VI, § 11; Tenn. Const. Art. I, § 7; Tex. Constr. Art. I, § 9; Uran 
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Art. I, § 14; Vr. Constr. Ch. I, Art. 11; Va. Const. Art. I, § 10; Wasn 
Art. I, § 7; W. Va. Const. Art. III, § 6; Wis. Constr. Art. I, § 11; Wvo. 


the 1921 Constitutional Convention of Louisiana. See Journal of Constitutional Con- 


onst. Art. 1, § 4. 

A provision forbidding unreasonable searches and seizures was not inserted in the 
New York State Constitution until 1938. See Part V of this Study. 

51The Constitution of the State of Michigan now includes a provision that the search 
ind seizure section shall not be construed to bar from evidence in any criminal pro- 
eeding certain specified kinds of dangerous weapons seized by a peace officer outside 
1 dwelling house. Micu, Const. Art. II, § 10. This provision was not adopted until 
1936, however. 


A proposal to make evidence obtained by unlawful search inadmissible failed to pass 
























































vention of Louisiana, 423, 454, 471, 1011. And see State v. Fleckinger, 152 La. 338, 
13 So. 115 (1922) 
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“a 


mous position of the American courts was that evidence illegally obtained, 
whether in violation of a statute or a constitutional provision, was neverthe- 
jess admissible.** The dictum in the Boyd case attracted scarcely any fol- 
jowing,®* but after the Weeks decision and with the enactment of the Na- 
tional Prohibition Act, the situation was ripe for a change. The indiscriminate 
raids of the prohibition agents and the fact that many defendants were erst- 
while law-abiding citizens rather than hardened criminals led court after 
court to adopt the rule of the Weeks case.** The theoretical justification for 
the change was that the requirement of a preliminary motion obviated the 
old objection that the consideration of the source of evidence was a “col- 
lateral issue” and that determination of this issue would unduly delay the 
trial. Surveys from time to time indicated a growing tide in favor of the 
rule excluding the evidence. In 1923, nine courts of last resort in the states 
had adopted the federal rule completely or in modified form ** in 1928, this 
number had increased to fifteen,*” and in 1934, to eighteen.®* which is the 
count at present. The states now in this group are Florida,5® Idaho,” 
Illinois,” Indiana,®*? Kentucky,“ Michigan,* Mississippi,“ Missouri,°* Mon- 
tana,°? Oklahoma,®* Oregon,®® South Dakota,”” Tennessee,”! Texas,** Wash- 





52See Part I supra 

58Plumb, Illegal Enforcement of the Law (1939) 24 Cornett L. Q. 337, 355. 

54The part played by the Prohibition Act in the adoption of the rule of the Weeks 
case is discussed by Waite, Reasonable Scarch and Research (1938) 86 U. Pa. L. Rev. 
623; Roberts, Docs the Search and Seizure Clause Hinder the Proper Administration of 
the Crimina! Justice? (1929) 5 Wis. L. Rev. 195; Wilson, Attempts to Nullify the 
Fourth and Fifth Amendments to the Constitution (1925) 32 W. Va. L. Q. 128. 

S6Plumb, /llegal Enforcement of the Law (1939) 24 Cornett L. Q. 337, 356. 

56Note (1923) 24 A. L. R. 1408, 1417 

SiFraenkel, Recent Developments in the Law of Scarch and Scisure (1928) 13 Minn. 
L. Rev. 1. 

58Note (1936) 16 Boston U. L. Rev. 480 

59Mathis v. State, 153 Fla. 750, 15 So. (2d) 762 (1943). 

State v. Arregui, 44 Idaho 43, 254 Pac. 788 (1927). 

61People v. Grod, 385 Ill. 584, 53 N. E. (2d) 591 (1944). 

82Vukadanovich v. State, 205 Ind. 34, 185 N. E. 641 (1933). 

68Toncray v. Commonwealth, 296 Ky. 400, 177 S. W. (2d) 376 (1944). 

64People v. Stein, 265 Mich. 610, 251 N. W. 788 (1933). Art. II, § 10 of the Michi- 
gan Constitution, adopted in 1936, provides that certain illegally seized evidence is 
admissible. See note 51 supra 

65Cochran v. State, 191 Miss. 273, 2 So. (2d) 822 (1941). An attempt by the Legis- 
lature to provide that evidence seized without proper search warrants should be admis- 
sible in prosecutions under the Mississippi prohibition law, was held unconstitutional 
in Orick v. State, 140 Miss. 184, 105 So, 465 (1925). 

®6State v. Wilkerson, 349 Mo. 205, 159 S. W. (2d) 794 (1942). 

®TState ex rel. Stange v. District Court, 71 Mont. 125, 227 Pac. 576 (1924). 

68Dade v. State, 188 Okla. 677, 112 P. (2d) 1102 (1941). 

69State v. McDaniel, 115 Ore. 187, 231 Pac. 965 (1925). 

79State v. McClendon, 64 S. D. 320, 266 N. W. 672 (1936). 

71Parker v. State, 177 Tenn. 380. 150 S. W. (2d) 725 (1941). 

72The Texas Code of Criminal Procedure (Vernon, 1941) art 
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~~ 


ington,’® West Virginia,’* Wisconsin,” and Wyoming.” Alaska also follows 
the federal rule.*7 A statute in Maryland, enacted in 1935, provides for the 
exclusion of illegally seized evidence in misdemeanor cases," but such evi- 
dence is still admissible in felony cases. North Carolina attempted to adopt 
the federal rule by statute in 1937,°° but it was so drafted that the courts 
held that evidence obtained under an illegal warrant is inadmissible, while 
evidence obtained illegally without any warrant is admitted.*' The states in 
which illegally obtained evidence is held admissible are still in the majority. 
lhey are Alabama,** Arizona, Arkansas,®** California,®® Colorado,®* Connec- 
‘8 Georgia,®® Jowa,*® Kansas,*' Louisiana,*? Maine,™ Mas. 
sachusetts,** Minnesota,®® Nebraska," Nevada,®** New Hampshire,** New 
lersey.°” New Mexico,’ New York,'® North Dakota,'°? Ohio,” Pennsyl- 


ticut,"? Delaware, 


evidence obtained by an officer or other person in violation of any provisions of the 
Constitution or laws of the State of Texas, or of the Constitution of the United States 


f America, shall be admitted in evidence against the accused on the trial of any 
riminal case.” 


73State v. Raum, 172 Wash. 680, 21 P. (2d) 291 (1933) 

T4State v. Lacy, 118 W. Va. 345, 190 S. E. 344 (1937) 

TMularkey v. State, 196 Wis. 400, 220 N. W. 234 (1928). 

76State v. Scott, 41 Wyo. 438, 286 Pac. 390 (1930). 

T7United States v. Doumain, 7 Alaska 31 (4th Div. 1923). 

78Mp. Ann. Cope (Flack, 1939) art. 35, 5 

79Marshall v, State, 182 Md. 379, 35 A. (2d) 115 (1943). 

8ON. C, Gen. Stat. (1943) §& 15-27 

%iState v. McGee, 214 N. C. 184, 198 S. E. 616 (1938) 

S2Banks v. State, 207 Ala. 179, 93 So. 293 (1921). 

®8State v. Frye, 58 Ariz. 409, 120 P. (2d) 793 (1942). 

84Woolem v. State, 179 Ark. 1119, 20 S. W. (2d) 185 (1929). 
S9People v. Gonzales, 20 Cal. (2d) 165, 124 P. (2d) 44 (1942), cert. denied, 317 
’, S. 657, 63 Sup. Ct. 155 (1942). 

86\fassantonio v. People, 77 Colo. 392, 236 Pac. 1019 (1925). 
87State v. Carol, 120 Conn. 573, 181 Atl. 714 (1935), 

88State v. Episcopo, 37 Del. 439, 184 Atl. 872 (Ct. Gen. Sess. 1936). 
8®McIntyre v. State, 190 Ga. 872, 11 S. E. (2d) 5 (1940). 

®9State v. Nelson, 231 Iowa 177, 300 N. W. 685 (1941). 

"State v. Kelley, 125 Kan. 805, 205 Pac. 1109 (1928). 

92State v. Fleckinger, 152 La. 337, 93 So. 115 (1922). 

*3State v. Burroughs, 72 Me. 479 (1881). 

®4Commonwealth v. Wilkins, 243 Mass. 356, 138 N. E. 11 (1923). 
®5State v. Siporen, 215 Minn. 438, 10 N. W. (2d) 353 (1943). 

"kK uxhaus v. State, 117 Neb. 514, 221 N. W. 439 (1928). 
*?Terrano v. State, 59 Nev. 247, 91 P. (2d) 67 (1939) 

®*State v. Agalos, 79 N. H. 241, 107 Atl. 314 (1919) 

State v. Merra, 103 N. J. L. 361. 137 Atl. 575 (1927). 

1MState v. Dillon, 34 N. M. 306, 281 Pac. 474 (1929) 

11 People v. Defore, 242 N. Y. 13, 150 N. E. 585 (1926). The law of New York 
s discussed infra Part V 

1%2State vy. Fahn, 53 N. D. 203, 205 N. W. 67 (1925) 

103State v. Lindway, 131 Ohio St. 106, 2 N. E. (2d) 490 (1936), appeal dismissed 
for want of jurisdiction, 299 U. S. 506, 57 Sup. Ct. 36 (1936). 
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vania,“* South Carolina,’°* Utah,!°* Vermont,!®? and Virginia.’°* Rhode 
Island has not yet ruled on the question, although a dictum indicates that it 
favors the majority rule.°* The controversial nature of the question is vividly 
illustrated by the development of the rule in some of the states. Its history 
is marked by the same vacillation and divided courts characteristic of the 
decisions in the United States Supreme Court. 


Part III 
The Federal Law of Wire Tapping 
A. The Olmstead Case 


rhe first stage of the history of the federal law of wire tapping is con- 
cerned chiefly with the admissibility of wire tapped evidence under the 
Fourth Amendment. The second stage, beginning with the decision in Nar- 
jone.v. United States’ in 1937 deals with its admissibility under section 
(05 of the Federal Communications Act. 


The history begins in 1928,"'! when the United States Supreme Court 
was squarely faced with the question whether evidence secured by federal 
law enforcement othcers by tapping telephone wires of the accused was ad- 


ae os a ale ’ ; ay 3 
ible in criminal proceedings against him. The division of opinion which 
RE aa : ow ae cee 
- marked the development of the law as to admissibility of illegally seized 
evidence also appeared in this phase of the controversy. By a majority of 
to four, the Court in Olmstead v. United States? held the evidence 
idmissible, not, however, because it considered, contrary to the Weeks de- 


cision, that evidence secured in contravention of the Fourth Amendment 


should be received t f — . ; 
uld be received, but for the reason that wire tapping is not a “search” 


tn re” within the rant f 

eizure’ within the meaning of that Amendment. Defendants had been 
mvicted in the District Court for the Western District of Washington of 
conspiracy to violate the National Prohibition Act. The facts disclosed 


104Commonwealth v. Dabbierio, 290 Pa. 174, 138 Atl. 679 (1927) 

105West Greenville v. Harris, 159 S. C. 524, 157 S E 836 (1931) 

106State v. Aime, 62 Utah 476, 220 Pac. 704 (1923) neers 

ae v. O'Brien, 106 Vt. 97, 170 Atl. 98 (1934) ; 

108Hall v. Commonwealth ex rel. South Bosto la. @a7, 121 § 5 

109State v. Chester, 46 R. J. 485, 129 Atl $96 '(1928). oe 

110302 U. S. 379, 58 Sup. Ct. 275 (1937) 

111Prior to this, the only federal law on the subject was a statute passed by Congr 
in 1918 prohibiting all wire tapping in order to protect the secrecy of sovesiaiiie 
communications. 40 Stat. 1017 (1918). This was operative only during the period of 
governmental operation of the telephone and telegraph systems. Accordingly it ex ired 
in 1919 when these properties were returned to privately owned companies. Wire t 
ping, Conaress, and the Department of Justice (1941) 9 INT Jurip Ass'n. Buu on 

112977 U.S. 438, 48 Sup. Ct. 564 (1928) bjverte t 5 
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that they conducted a liquor business on a million dollar scale. The evidence 
leading to their conviction was obtained largely by intercepting messages 
on the telephones of the conspirators by federal prohibition officers. The tap- 
ping was done without committing any trespass upon the property of the 
defendants. The majority of the Court, by Mr. Chief Justice Taft, reviewed 
its previous decisions relating to illegally seized evidence and found “the misuse 
of governmental power of compulsion” a common element of all. The Court 
declared that Gouled v. United States carried the inhibition against unrea- 
sonable searches and seizures to the “extreme limit’, but pointed out that 
even in that case “there was actual entrance into the private quarters of 
defendant and the taking away of something tangible’. By contrast, the 
Olmstead case involved only “voluntary conversations secretly overheard’’. 
The Court’s reasoning ran as follows: the protection afforded by the Fourth 
Amendment extended only to the material things enumerated—to one’s per- 
son, or his house, papers or effects. The words “search” and “seizure” can- 
not be construed to prohibit gathering of evidence by hearing or sight. One 
who speaks over a telephone from his house intends to project his voice he- 
yond his house and messages passing over these wires are not within the 
protection of the Fourth Amendment. There was no infringement of de- 
fendant’s rights under the Fifth Amendment either on the ground (stated 
in the Boyd case) that the Fourth had been violated, or independently of 
the Fourth, since the defendant’s conversations were completely voluntary. 

The Court rejected the argument that the evidence should be held inad- 
missible because the method of obtaining it was unethical. This would be 
not only at variance with the common law doctrine but also contrary to 
general experience that evidence in criminal cases is frequently “not ob- 
tained by conformity to the highest ethics’. 

Finally since the wire tapping was done in the State of Washington, the 
Court referred to the Washington statute which provided that “Every person 

. who shall intercept, read or in any manner interrupt or delay the send- 
ing of a message over any telegraph or telephone line . . . shall be guilty of 
a misdemeanor”.??% The majority opinion pointed out that the statute did 
not declare evidence obtained by its violation inadmissible, and that, even 
if federal officers were punishable thereunder, a statute passed twenty years 
after the admission of the state into the Union could not affect federal rules 
of evidence. Having held that the law of evidence of the State of Washington 
did not control, the Court further held with reference to the violation of the 


N3Wasn. Comp. Stat. ANN. (Remington's, 1922) § 2656-18. 
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Washington statute, that the federal law of evidence was that of the common 
law, which ignores the illegality of the methods by which the evidence ma 
have been obtained. The Court concluded that the illegal act of the federal 
officers in obtaining the evidence by wire tapping, did not affect its admis. 
sibility. 

Mr. Justice Holmes, in a dissenting opinion, without deciding whether the 
case came within the scope of the Fourth or Fifth Amendment, expressed 
the belief that the Government should not make use of evidence obtained 
by any criminal act. “No distinction can be taken between the Government 
as prosecutor and the Government as judge. If the existing code does not 
permit district attorneys to have a hand in such dirty business it does not 
permit the judge to allow such iniquities to succeed”.!* 

The dissent of Mr. Justice Brandeis rested principally on the belief that 
the words of the Fourth and Fifth Amendments should not be read so literally 
that they do not protect the right of privacy which they were framed to ale. 
guard. They should be interpreted to prevent the “subtler and more far. 
reaching means of invading privacy’!!5 which have become available to the 
Government since the adoption of these Amendments. Independently of the 
constitutional question, he agreed with Mr. Justice Holmes that the Govers- 
ment should not obtain a conviction through illegal acts of its own officers, 
He helieved that the equitable doctrine denying relief to one who comes into 
court with unclean hands should he extended to criminal cases in order to 
maintain respect for the law and promote confidence in the administration 
of justice. Mr. Justice Butler pointed out in his dissent that wire tapping 
constituted a physical interference with the wires which was literally a search, 
If the interception of messages was not literally a seizure, still he was of 
the opinion that it was within the spirit of the constitutional guaranty of 
the Fourth Amendment. Mr. Justice Stone also wrote a brief dissenting 
opinion. 

The Olmstead case again emphasized that the Supreme Court was wedded 
to the common law doctrine of admission of evidence illegally obtained. It 
was immaterial that the evidence in question was secured by federal officers 
through commission of a misdemeanor under state statute. So long as no 
infraction of a constitutional guaranty was involved, bringing the case within 
the exception to the rule established by the Weeks case, the evidence was 
admissible. Mr. Justice Holmes and Mr. Justice Brandeis pleaded for an 


114277 U. S. 438, 470, 48 Sup. Ct. 564, 575 (1928). 
115%/d. at 473, 48 Sup. Ct. at 570. 
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overthrow of the common law rule in all cases where the illegal act was 
committed by public officers, whether that act was a violation of a statute 
or constitutional provision. Aside from the considerations of policy, to be 
discussed later in this study,?*® this was the logical position to assume; if 
a preliminary motion opened the way for consideration of this “collateral” 
issue in search and seizure cases, it could do the same in cases of statutory 
violations.!27 

The other basis for decision of the Olmstead case, that wire tapping was 
not a search and seizure within the meaning of the Fourth Amendment, finds 
some support in analogous decisions. In general, securing evidence by use 
of the senses, as through sight or hearing, without further exploration of 
hidden places, does not constitute a search, and this is true even though the 
senses are aided by a device such as a flashlight or dictaphone.''8 Eaves- 
dropping has been a method frequently employed by the police to secure 
evidence of crime, and the disrepute in which it is generally held has not 
prevented the courts from admitting the evidence so obtained."?® This method 
is so thoroughly accepted that in some cases, the evidence obtained apparently 
has not been challenged by the defense on the basis of illegality.1*° 


116/yfra Part VI 
117Fraenkel, Recent Developments in the Law of Scarch and Scizure (1928) 13 Minn 
me ape 
; 18United States v. Lee, 274 U. S. 559, 47 Sup. Ct. 746 (1927) (flashing light on 
boat by officers of coast guard held not a search). “Such use of a searchlight is com- 
parable to the use of a marine glass or a held glass.” /d. at 563, 47 Sup. Ct. at 748; 
Hester v. United States, 265 U. S. 57, 44 Sup. Ct. 445 (1924) (officers from concealed 
position in field saw defendant with whiskey bottle); Burt v. United States, 139 F 
(2d) 73 (C. C. A. 5th, 1943) (officer saw whiskey cans through open door); Smith 
y. United States, 2 F. (2d) 715 (C. C. A. 4th, 1924) (officers turned flashlight on 
floor of car and saw liquor; it is “not a search to observe that which is open and patent, 
in either sunlight or artificial light.” Jd. at 716.) Safarik v. United States, 62 F. (2d) 
992 (C. C. A. 8th, 1933) held that flashing a light through the window of a chicken 
coop was not an “unreasonable search.” See note 119 infra for dictaphone cases. 

119United States v. Harnish, 7 F. Supp. 305 (N. D. Me. 1934) (radio direction finder) : 
People v. Cotta, 49 Cal. 166 (1874) (police officer listened to conversation in de- 
fendant’s cell) ; Goode v. State, 158 Miss. 616, 131 So. 107 (1930) (sheriff overheard 
conversation from road); State v. Hester, 137 S. C. 145, 134 S. EF. 885 (1926) (police 
used detectaphone to eavesdrop on conversation in defendant's cell); Hunter v. State, 
111 Tex. Cr. App. 252, 12 S. W. (2d) 566 (1928) (police listened at window). 

Eavesdropping was an indictable offense at common law. 4 Br. Cone. 168, 2 War- 
Ton, CRIMINAL LAW (12th ed. 1932) § 1718. It is still punishable as a statutory offense 
in some states. Scc, for instance, Ga. Coot Ann. (1935) §826-82001; Mass. ANN. Laws 
(1942) Ch. 272, § 99: S. C. Cone (1942) $1192-1 

1WWallace v. United States, 291 Fed. 972 (C. C. A. 6th, 1923) (wire tapping) : 
Schoborg v. United States, 264 Fed. 1 (C. C. A. 6th, 1920) (dictograph): People v 
Schultz, 18 Cal. App. (2d) 485, 64 P. (2d) 440 (1937) (dictaphone) ; Kidd v. People. 
97 Colo. 480, 51 P. (2d) 1020 (1935) (dictograph) ; Commonwealth v. Wakelin, 230 
Mass. 567, 120 N. F. 209 (1918) (conversation in defendant's cell overheard by dicto- 
graph) 
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The physical interference with the wires which is necessary in wire tapping 
distinguishes it from cases of securing evidence by seeing or hearing, and 
therefore, may more aptly be held a “search”. Nothing tangible is carried 
away, however, so that it does not literally constitute a “seizure”. In this 
respect, it differs from interception of letters and packages in the mails, which 
have been held to be within the protection of the Fourth Amendment.!2! The 
view that sealed letters may not be seized indiscriminately was a stumbling 
block to the majority in the Olmstead case, inasmuch as this form of inter. 
ference, as may be true in wire tapping, occurs outside the sacred precincts 
of the curtilage. It was overcome, however, by the argument that the post 
office is directly under protection of the United States Government, and that 
mail is within the meaning of “papers and effects”. 

While it is probably true that the framers of the Constitution contemplated 
seizure only of tangible things in drafting the Fourth Amendment because 
other forms of seizure were unknown at the time, still, the force of Mr. 
Justice Brandeis argument that protection against wire tapping is within 
the spirit of the Amendment cannot be denied. The history of the Amend- 
ment discloses that it was included in the Bill of Rights on the insistence 
of the states because of a strong opinion that it was necessary to safeguard 
homes against governmental intrusion so fearfully exemplified by use of the 
general warrant in England and of Writs of Assistance in the American 
Colonies.’** The right which the Amendment was intended to protect in 
its largest sense was the right of privacy, and telephone messages would seem 
as deserving of protection in this respect as letters or papers. In fact, eaves- 
dropping on private conversations has been held by at least two ‘courts to 
he an invasion of the right of privacy for which damages may be recovered 
in a civil suit.?*4 

It is possible that the Court in the Olmstead case decided the issue in favor 
of constitutionality in order to permit Congress to regulate wire tapping or 
outlaw it in accordance with the rise or ebb of the crime wave. A contrary 

121Hoover v. McChesney, 81 Fed. 472 (C. C. D. Ky. 1897) ; and see Ex parte Jackson, 
9 U. S. 727, 735 (1877). 
22GGREENMAN, Wire TAppinG, Its ReELatIon To Civit Liperties (1938) 5; Harno, 
idence Obtatned by Illegal Scarch and Scisure (1925) 19 Itt. L. Rev. 303. See Boyd 
v. United States, 116 U. S. 616, 625, 6 Sup. Ct. 524, 529 (1886) for the classic statement 
of the origin of the Fourth Amendment. 

1=3\cDaniel v. Atlanta Coca-Cola Bottling Co., 60 Ga. App. 92, 2 S. E. (2d) 810 
(1939) (listening by dictaphone to conversation in hospital room) ; Rhodes v. Graham, 
238 Ky. 225, 37 S. W. (2d) 46 (1931) (wire tapping by private individuals). But see 
United States v. Goldman, 118 F. (2d) 310, 314 (C. C. A. 2nd, 1941) where the court 
said, “There was only an instance of eavesdropping which alone, though an invasion 
of privacy, is not a violation of a recognized legal right to privacy.” 
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holding would have shut the door to any statutory relaxation allowing ever 
supervised wire tapping. If the Court was influenced by this policy, it could 
reach its result only on the basis chosen, that wire tapping is not a searc! 
or seizure within the meaning of the Fourth Amendment. If it were held a 
search, it must be an unreasonable search, since wire tapping seldom has a 
purpose other than the procurement of evidence, which was held unconstj 
tutional in the Gouled case.’** And evidence secured by an unreasonahl 


search is constitutionally inadmissible under ‘the holding of the Hceks case.'* 


B. Interpretation of Section. 605, of the Iederal Communications Act 


In 1934, Congress passed the Federal Communications Act, which super 
seded the Federal Radio Commission Act and brought wire and radio com 
munications under the control of the newly created Federal Communications 
Commission.'*° The new act repealed Section 27 of the Radio Act of 1927, 
which had provided: ‘“‘No person not being authorized by the sender shall 
intercept any message and divulge or publish the contents, substance, purport, 


effect, or meaning of such intercepted message to any person.”’'*? In its stead, 


Section 605 of the Federal Communications Act was enacted.'*% This is set 
forth below with its four clauses indicated by bracketed numbers for ready 
reference in discussion of the cases interpreting it 


Section 605. “Unauthorized publication or use of communications 
[1] No person receiving or assisting in receiving, or transmitting, or 
assisting in transmitting, any interstate or foreign communication by 
wire or radio shall divulge or publish the existence, contents, substance, 
purport, effect, or meaning thereof, except through authorized channels 
of transmission or reception, to any person other than the addressee, his 
agent, or attorney, or to a person employed or authorized to forward 
such communication to its destination, or to proper accounting or dis- 
iributing officers of the various communicating centers over which com- 
munication may be passed, or to the master of a ship under whom he 
is serving, Or in response to a subpoena issued by a court of competent 
jurisdiction, or in demand of other lawful authority; [2] and no person 
not being authorized by the sender shall intercept any communication 
and divulge or publish the existence, contents, substance, purport, effect. 
or meaning of such intercepted communication to any person; [3] and 
124Gouled v. United States, 255 U. S. 298, 41 Sup. Ct. 201 (1921). Later cases to 

the same effect were Go-Bart Importing Co. v. United States, 282 U. S. 344. 51 Sup 
Ct. 153 (1931) ;' United States v. Lefkowitz, 285 U. S. 452, 52 Sup. Ct. 420 (1932). 
125Note (1940) 53 Harv. T.. Rev. 863 
12648 Star. 1064 (1934), 47 U. S.C. A. § 181 (Supp. 1940) 
12744 Strat. 1172 (1927). 
12848 Strat. 1103 (1934), 47 U. S. C. A. § 005 (Supp. 1940), 
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no person not being entitled thereto shall receive or assist in receiving 
any imterstate or foreign communication by wire or radio and use the 
same or any information therein contained for his own benefit or for 
the benefit of another not entitled thereto, [4] and no person having re- 
ceived such intercepted communication or having become acquainted 
with the contents, substance, purport, effect, or meaning of the same or 
any part thereof, knowing that such information was so obtained, shall 
divulge or publish the existence, contents, substance, purport, effect, or 
meaning af the same or any part thereof, or use the same or any infor- 
mation therein contained for his own benefit or for the benefit of another 
not entitled thereto: Provided, That this section shall not apply to the 
receiving, divulging, publishing, or utilizing the contents of any radio 
communication broadcast, or transmitted by amateurs or others for the 
use of the general public, or relating to ships in distress.’’!2%* 


Section 501 of the Act made the wilful and knowing violation of this see. 
tion punishable by a fine of not more than $10,000.00 or by imprisonment 
for a term of not more than two years or both.!?9 

Section 605 received little notice for several years. Now, as before, the 
only question relating to wire tapped evidence which was presented to the 
Federal Courts was its admissibility under the Constitution or under state 
statute. As to this, the courts, relying on the Olmstead case, received the 
evidence without much discussion.’%° The only case in which the question 
of admissibility of evidence under Section 605 was presented, ruled in the 
affirmative without discussing the point.'*! 

Into this placid scene was injected the decision in Nardone v. United 
States.*? The defendants, under indictment for smuggling alcohol, objected 
to testimony of federal agents to the substance of interstate communications 
overheard by them through tapping of telephone wires. The Supreme Court, 
reversing the judgment of conviction, held that under the second clause of 


Section 605, “no person not being authorized by the sender shall intercept 


128°] hid. 

12948 Stat. 1100 (1934), 47 U. S. C. A., § 501 (Supp. 1946). 

130Valli v. United States, 94 F. (2d) 687 (C. C. A. Ist, 1938); United States y 
Genello, 10 F. Supp. 751 (M. D. Pa. 1935), Rev’d Mem.; United States v. Jenello, 
78 F. (2d) 1020 (C. C. A. 3d, 1935); Foley, v. United States, 64 F. (2d) 1(C. CA. 
Sth, 1933); Kerns vy. United States, 50 F. (2d) 602 (C. C. A. 6th, 1931). See Beard 

United States, 82 F. (2d) 837 (App. D. C. 1936), cert. denicd 298 U. S. 655, 56 Sup 


Ct. 675 (1936): Jn re Milburne, 7 e.. tay 310 te. © A. 2nd, 1935): Bushouse v. 
United States, 67 F. (2d) 843 (C. C. A. 6th, 1933) ; Morton v. United States, 60 F. (2d) 
a9 (C. C. A. 7th, 1932). The last case held that it was error in order to discredit a 


government witness and show that he was over-zealous, not to permit his cross exami- 
nation concerning his knowledge that he was violating a state statute in tapping tele- 
phone conversations. 

131Smith v. United States, 91 F. (2d) 556 (App. D. C. 1937). 
132302 U. S. 379, 58 Sup. Ct. 275 (1937). 
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any communication and divulge or publish the existence, contents, substance. 
purport, effect or meaning of such intercepted communication to any person’’, 
the phrase “‘no person” comprehends federal agents and that “the ban on 
communication to ‘any person’ bars testimony to the content of an inter- 
cepted message”. The United States had urged a contrary interpretation on 
the grounds: (1) That Congress, as evidenced by its refusal to adopt legis- 
lation outlawing wire tapping subsequent to the Olmstead decision and by 
the history of Section 605, did not intend to regulate the introduction of 
wire tapped evidence; (2) That general words in a statute are not applicable 
to the government; and (3) That the statute should not be given an inter- 
pretation which would impede the detection and punishment of crime. The 
Court acknowledged that several bills introduced in Congress forbidding the 
practice of wire tapping had failed to pass*** (with one exception applicable 
only to the enforcement of the National Prohibition Act).1%* It also admitted 
that “the committee reports in connection with the Federal Communications 
Act dwell upon the fact that the major purpose of the legislation was the 
transfer of jurisdiction over wire and radio communication to the newly 
constituted Federal Communications Commission.” It nevertheless concluded 
that the plain words of the statute forbade government agents to tap wires 
and divulge the information thus secured in court. It found this conclusion 
reenforced by the provision in the first clause of Section 605, applicable to 
employees of the carrier, permitting divulgence in answer to a lawful sub- 
poena, whereas this provision was omitted from the second clause, concern- 
ing intercepted messages. 

The Court overrode the second contention of the United States by holding 
that an exception to the doctrine that general words of a statute do not in- 
clude the government is found where the statute is ‘intended to prevent 
injury and wrong”. 

In answer to the last argument, it was stated that “Congress may have 
thought it less important that some offenders should go unwhipped of justice 
than that officers should resort to methods deemed inconsistent with ethical 
standards and destructive of personal liberty. The same considerations may 
well have moved the Congress to adopt Section 605 as evoked the guaranty 
against practices and procedures violative of privacy, embodied in the Fourth 
and Fifth Amendments of the Constitution”. 





138H, R. 23, 72d Cong., Ist Sess.; H. R. 5305, S. 1896, 72d Cong., Ist Sess. (1931). 
18447 Stat. 1381 (1933). This was a provision in an appropriation bill that none of 
the funds thereby appropriated should be used for wire tapping to procure evidence of 
violation of the National Prohibition Act. 
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Mr. Justice Sutherland, dissenting, expressed the belief that the decision 
would enable “the most depraved criminals to further their criminal plans 
over the telephone; in the secure knowledge that even if these plans involve 
kidnapping and murder, their telephone messages can never be intercepted 
by officers of the law and revealed in court”. He considered the words of 
the statute not sufficiently definite to bring about such an extreme result, 

The criticism of the Nardone case has sometimes been voiced that it read 
into the statute a provision which Congress did not intend to include.’ Jf 
is, in fact, true that the legislative history of Section 605 gives no inkling 
that Congress was therein dealing with a highly controversial rule of eyi- 
dence. The debates in Congress contain no reference to it, and the Com- 
mittee report barely recognizes its presence by stating that it “is based 
upon Section 27 of the Radio Act and extends it to wire communications,” 
This virtual silence on a question which normally elicits a flood of arguments 
seems to indicate that Congress had no intention of legislating on this point, 

Moreover, it was not ineluctable to hold that a statute, general in terms, 
designed to prevent injury and wrong, includes the acts of the government 
or public officers. In the case of other general statutes defining rights and 
duties, the courts have sometimes held that governmental conduct is not 
covered. For instance, speed regulations are held inapplicable to public of- 
ficers pursuing a criminal.’** The Court therefore had sound precedent for 
deciding that a statute forbidding disclosure of wire tapped evidence was 
inapplicable to public officers endeavoring to convict a criminal. Neither 
was the Court forced irresistibly to the conclusion that the prohibition against 
“divulging” wire tapped conversations includes giving testimony of these 
conversations. Statutes forbidding telegraph operators to make known the 
contents of messages have been held not to prevent their testifying to their 
contents.138 

These considerations throw light on a statement in a later Supreme Court 
case that the decision in Nardone v. United States “was not the product of 
a merely meticulous reading of technical language. It was the translation 


135Notes (1940) 53 Harv. L. Rev. 863; (1940) .34 Iti. L. Rev. 758 . (1939) 16 
Tex. L. Rev. 574. 

136Sen. Rep. No. 781, 73d Cong., 2d Sess. (1934) 11. 

137, illy v. West Virginia, 29 F. (2d) 61 (C. C. A. 4th, 1928); Edberg v. Joh 
ao 395, 184° N. W. 12 (1921); State v. Gorham, 110 Wash. 330, Fa Pec asi 
(1920). 

138Hall v. State, 208 Ala. 199, 201, 94 So. 59, 61 (1922) (“communicate in any 
way whatsoever” forbidden) ; Woods & Bradley v. Miller & Co., 55 Iowa 168 (1880); 
ee v. Freedman, 2 Pars. Sel. Cas. 274 (Pa. 1851) (‘unlawful divulgence” pro- 
ubited ). 
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into practicality of broad considerations of morality and public well-being.’’5* 

It is significant that the Court, swayed as it was purely by considerations 
of policy, reached an opposite result from the Olmstead case. It was, of 
course, able to do so without overruling its earlier decision because in the 
Nardone case it was interpreting the language of a statute, rather than the 
wording of the Fourth and Fifth Amendments.’ Nevertheless, it weighed 
the same considerations—facilitation of the conviction of the criminal as 
against a danger of infringement of the right of privacy—and came to a dif- 
ferent conclusion. The effect of its decision was, however, much more sweep- 
ing than an overruling of the Olmstead case, which would have excluded 
evidence of intercepted messages only in criminal cases, and only when a 
federal officer was instrumental in securing the evidence. The Nardone de- 
cision has the effect of forbidding evidence of intercepted messages in all 
proceedings of any nature and whether obtained by a federal agent, the local 
police or a private individual.**! 

It is interesting to note that the ruling in the Nardone case, far-reaching 
though it was, did not shake the adherence of the Supreme Court to the 
basic rule of evidence that a court will not interrupt a trial to determine 
the legality of the source of evidence. The court in the Nardone case was 
interpreting a statute which expressly forbade “divulgence” of certain infor- 
mation. The Court for reasons of policy construed this to prohibit testimony 
in a court of law. The Nardone decision is concerned solely with outlawing 
wire tapped evidence obtained in violation of Section 605, and cannot be 
construed as altering generally the common law rule holding evidence il- 
legally obtained to be admissible—a rule which the Supreme Court had not 
questioned except in cases involving the Constitution. 

The interpretation of Section 605 in the Nardone case brought this pro- 
vision into sudden prominence. It was relied upon by the defense in several 
cases which reached the circuit courts in the next few years. When the 
question was squarely presented, the courts reversed the convictions on the 
authority of the Nardone decision.'*? 


139Nardone v. United States, 308 U. S. 338, 340, 60 Sup. Ct. 266, 267 (1939). 

140That the Nardone decision was concerned only with statutory interpretation is the 
basis of the decision in Beard v. Sanford, 110 F. (2d) 527 (C. C. A. Sth, 1940) 
in which a petitioner for a writ of habeas corpus, convicted by wire tapped evidence, 
urged the first Nardone case, decided ‘after his conviction, as a reason for granting the 
writ. The petition was denied on the ground that no constitutional right was involved 
in the Nardone case, and a mere statutory right did not furnish a basis for a writ of 
habeas corpus. 

141GREENMAN, Wire TAPPING, Its ReLation To Civit Liserties (1938) 33; note 
(1940) 53 Harv. L. Rev. 863. 


142United States v. Bonanzi, 94 F. (2d) 570 (C. C. A. 2d, 1938); United States v. 
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The Supreme Court shortly after the Nardone decisi i ; 
to interpret the scope of Section 605, and in the Saou aaeoad Be 
In a new trial following the first decision, Nardone and his co-stbai 
were convicted. On appeal, the principal question was whether the trial aa 
“improperly refused to allow the accused to examine the prosecutio a 
the uses to which it had put the information unlawfully obtained”; that : 
whether the prosecution was seeking to introduce evidence indirect! a 
cured through information contained in the intercepted telephone aul 
sations.’*4 The Circuit Court, by Judge Learned Hand, held that walle 
had been committed, for Section 605, while forbidding the divulgence oi 
contents of tapped messages, did not forbid the divulgence of sofaeay a 
indirectly secured from such messages. The Court expressed its fe ‘a 
permission to the accused to investigate the source of all evidence hal 
by the prosecution would handicap the prosecution hopelessly. It stated a 
if Se ated such a procedure, the doctrine that evidence procured by 
an illegal search is incom i j 
eae petent, might also be subject to the same broad 
The Supreme Court reversed the Circuit Court. It did not attem 
justify its decision by an examination of the wording of Section 608, i 
weighed the opposing considerations, ‘‘on the one hand, the stern enfor a 
of the criminal law, on the other, protection of that realm of tienda 
free by Constitution and laws but capable of infringement either throu h eal 
or design.” It decided that the holding below ‘“‘would largely stultify Pe i 
which compelled” the decision in the first Nardone case by divwieg’ fs 
methods condemned by the statute a large field of usefulness. It poliedl " 
however, that the connection between the wire tapping and the evidihd 
“may have become so attenuated as to dissipate the taint”. The Court od 
on to formulate a procedure to be followed by a trial court where a similar 
Bernava, 95 F. (2d) 310 (C. C. A. ; Uni 
(C. C. A. 24, 1958) ; see United States v. Jenello, 102 F. (2d) S87 (CCA. dra, 1099), 

sberg v. United States, 96. F. (2d) 433 (C. C. A. 5th, 1938); and cases cited infra 


note 151 in which the additiona i icabili i 
munications eee ional question of the applicability of § 605 to intrastate com- 
In United States v. Gallo, 123 F. (2d) 229 (C. C. J 
v. Gallo, : . C. A. 2nd, 1941) ; 
— oo cornet in evidence of records of the telephone san Somme te 
momen imself and two co-defendants. The court held that admission of these soul 
Ww +e aap comes a violation of § 605, for, even if recording of calls by the co 
cou eemed an interception, the parties to the call would have been d a 
= 2 this = established practice. on 
'43Nardone v. United States, 308 U. S. 338, 60 Sup. C 
é ’ . S. 338, _ Ct. 266 (1 
'4The briefs disclose that the question arose ieee Nardone ot ‘to strike the 
testimony of certain government witnesses on the ground that the gover * had 
discovered the existence of these witnesses by wire tapping. ey 
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question should be raised. “The burden is, of course, on the accused in the 
first instance to prove to the trial court’s satisfaction that wire tapping was 
unlawfully employed. Once that is established . . . the trial judge must 
give opportunity, however closely confined, to the accused to prove that a 
substantial portion of the case against him was a fruit of the poisonous tree. 
This leaves ample opportunity to the Government to convince the trial court 
that its proof had an independent origin”. It recognized the soundness of 
the objection raised by the Circuit Court to forcing the prosecution to a 
wholesale disclosure of its evidence before submission to the jury, but thought 
that the experience of a trial judge would enable him to distinguish between 
a genuine claim that a portion of the Government’s evidence was tainted and 
a baseless attempt to extract information from the prosecution. The Court 
invoked the exception to the rule of seasonable objection established in the 
Gouled case by stating that if the defendant’s claim should be made after 
the trial has commenced, the judge must “be satisfied that the accused could 
not at an earlier stage have had adequate knowledge to make his claim”. 
In the instant case, the Court did not question the timeliness of the defen- 
dant’s objection to the proof since the Circuit Court did not. Mr. Justice 
McReynolds dissented from these views on the grounds stated in the opinion 
of the Circuit Court. 

The decision in the second Nardone decision imports into the law of wire 
tapping the rule previously enunciated by the Supreme Court in the Silver- 
thorne case as to evidence secured by illegal search and seizure, that the un- 
lawful act not only vitiates the evidence seized, but extends to all information 
traceable to such act.1*5 As the Court said in the Silverthorne case, “The 
essence of a provision forbidding the acquisition of evidence in a certain way 
is that not merely evidence so acquired shall not be used before the Court 
but. that it shall not be used at all’”.1*® This result necessarily follows from 
the reason of the rules, that illegal searches and seizures on the one hand 
and securing wire tapped evidence in contravention of a statute on the other, 
are to be discouraged as violative of personal Yberties by removing any 
incentive to employing them.47 

145See discussion Part II A, supra. 

14625] U. S. 385, 392, 40 Sup. Ct. 182, 183 (1920). 

147]t has been suggested (Note (1940) 53 Harv. L. Rev. 863, 867) that the Supreme 
Court overlooked the analogy found in those decisions which, though refusing to receive 
an improperly induced confession, allow the introduction in evidence of facts, such as 
the finding of a body or stolen goods, discovered in consequence of information con- 
tained in the confession of the accused. State v. Turner, 82 Kan. 787, 109 Pac. 654 


(1910) ; 3 WicMore, Evipence (3d ed. 1940) § 856- § 859. Improperly induced confessions 
are excluded, however, because they are untrustworthy. This objection does not extend 
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It is conceivable that an over-zealous prosecutor may rely extensively on 
wire tapping to lead him to proof which he may present at trial with impunity. 

The second Nardone case establishes a shadowy area wherein it is difficult 
to distinguish the tainted “evidence from the untainted”. If wire tapping 
uncovers the commission of a crime which can be proved beyond a reason- 
able doubt by independent evidence, does the method of its discovery pre- 
clude prosecution’ If a witness is present at, the scene of a crime because 
of information secured from intercepted telephone conversations, may he 
testify to what he saw? Is the testimony of a witness admissible if he was 
induced to testify by the Government's use of wire tapped information ? 
These and similar questions were left to the fairness and good sense of the 
trial judge. On the last question, however, the Supreme Court has twice 
enunciated its views in the Il ciss and Goldstein cases. 

In United States v. H'ciss,’°° the defendants were charged with conspiracy 
to use the mails to defraud insurance companies by inducing them to pay 
false claims. Evidence was secured by tapping the wires leading to the of- 
fices of two of the defendants over a period of months. This was done by 
a local police officer under instructions of a federal agent. Stenographic 
transcripts and phonograph records were made of the intercepted conver- 
sations. The wires tapped were conduits of both intrastate and interstate 
communications and calls of both classes were imtercepted. One of the de- 
fendants became a government witness when confronted with the records 
of the intercepted calls. Others did likewise when informed of the intercep- 
tions. At the trial, evidence of the intercepted calls was introduced over 
the defendant's objection. The evidence was in the form of the stenographic 
and phonographic transcripts, identihed as correct by one of the defendants 
who had been a party to the call, or in some cases by both defendants where 
both had been parties. The records introduced, with one possible exception, 
were of intrastate communications. 

The Government defended the admissibility of the records of intercepted 
calls on the ground that the disclosure was authorized by the sender within 
the language of the second clause of Section 605, which permits disclosure 
on that condition. The Court held that any “consent” was nullified by two 
circumstances: (1) The witnesses were compelled to testify by the fact that 
the contents of the messages were known to the government; (2) The wit- 
nesses were induced to testify by payment of salary and also by grant of 








190308 U. S. 321, 60 Sup. Ct. 209 (1939), reversing United States v. Weiss, 103 F. 
(2d) 348 (C. C. A. 2d, 1939). 
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isted in the decisions of circuit courts. The third circuit and the sixth circuit 
had reached the same result on the basis of reasoning similar to that relied 
upon in the Weiss case.*' The first circuit had held to the contrary.*5? 

The holding in the MVeiss case was the logical application of the policy 
announced in the second Nardone decision. It was intended further to cur- 
tail wire tapping by federal officers by preventing the introduction of evi- 
dence of intercepted intrastate communications and of conversations to which 
one of the parties was induced to testify after the interception occurred. A 
contrary holding as to intrastate messages would to a great extent have nul- 
lified the effect of the second Nardone decision, for it would have eliminated 
from the protection of its rule a large proportion of the number of telephone 
calls made. The opposite conclusion permitting a party to an intercepted call 
to testify to its contents would have invited wire tapping in the hope that 
one of the parties would later be persuaded to testify to the contents of the 
conversations. 

The interpretation extending Section 605 to intrastate communica- 
tions rested on the authority of Congress to regulate intrastate transactions 
in pursuance of its power to protect interstate commerce.’** An intercepter 
cannot stop his ears to interstate messages and listen only to intrastate con- 
versations. It is therefore necessary to prohibit the interception of both in 
order to protect the former. The only wire tapping constitutionally outside 
the scope of the Weiss decision is that on intra-office lines, which never carry 
interstate messages. 

The Weiss decision would seem to make all state officers who participated 
in interception of intrastate messages vulnerable to prosecution under penal 
provisions of Section 501 of the Communications Act. The act of interception 
alone would probably be insufficient for indictment, since the conjunctive 
language of the second clause of Section 605 forbidding any unauthorized 
person to “intercept any communication and divulge or publish” the contents 
indicates that wire tapping if not followed by divulgence is not prohibited. 





151Sablowsky v. United States, 101 F. (2d) 183 (C. C. A. 3d, 1938); United States 
v, Klee, 101 F. (2d) 191 (C. C. A. 3d, 1938) ; Diamond v. United States, 108 F. (2d) 
859 (C. C. A. 6th, 1938). In United States v. Plisco, 22 F. Supp. 242 (D. C. D. C. 
1938), the District Court of the District of Columbia had held the evidence of inter- 
cepted local messages passing within the District should be suppressed on preliminary 
motion as being prohibited by the same policy as dictated the decision in the first 
Nardone case. 

152Valli v. United States, 94 F. (2d) 687 (C. C. A. Ist, 1938) cert. granted 303 U. S. 
632, 58 Sup. Ct. 760 (1938) dismissed on motion of counsel for petitioners, 304 U. S. 
586, 58 Sup. Ct. 1053 (1938). 

188Houston, East and West Texas Railway Co. v. United States, 234 U. S. 342, 34 
Sup. Ct. 833 (1914). 

154Notes (1940) 34 Int. L. Rev. 758, n. 15; (1940) 30 J. Crim. L. 945, 947. 
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An officer who intercepts, however, almost invariably divulges the info 
J r- 


mation he has secured to a superior or other officer, thus bringing himself | 


within the scope of Section 605.155 Although the federal authorities mj 

be reluctant to prosecute, a state officer tapping wires under state a 
sanctioning this practice thus places himself in the anomalous positi oa 
enforcing a state law and thereby violating a federal law. = 

For a time it appeared that the Weiss case had put an end to the use of 
intercepted conversations to compel the parties overheard to become Gal ; 
ment witnesses. This belief was short-lived, however. In another tri hi 
some of the participants in the same conspiracy involved in the Weiss « . 
the Government again presented the testimony of two of the cons er 
who had been induced to testify for the Government when codeenma 
intercepted conversations. This time the evidence was held receivable - 
witnesses were parties to some of these messages, but the defendants oa 
not. rhe testimony did not include any reference to the intercepted messa 2 
Phe Circuit Court for the Second Circuit held in United States v. Goldsteam™ 
as already noted in discussion of the second Nardone case, that the final * 
den of proving that the evidence was not traceable to wire tapping te 
on the prosecution and that this burden had not been sustained. It affirmed 
the convictions, however, for the reason that the defendant, not being a party 
to the intercepted conversations, had no right under Section 605 to aa : 
their unlawful use,’°? and for the added reason that although the soa 
had already divulged the information secured by wire tapping to the a 
the indirect use of that information by offering the testimony of ten 
witnesses was not forbidden by the statute. 

The Supreme Court, afhrming, by a five to three decision,’®® considered 
that a decision as to which party bore the burden of proof was unnecessary 
(he reasoning of the court below to the effect that defendant, who was eo 
a party to the tapped conversations, could not object to their use by the prose- 
cution was approved. The Court pointed out the well settled law that, even 
in the jurisdictions following the Federal rule of exclusion, one not a victim 
of an illegal seizure will not be heard to, protest against admission of the 


155]f the “divulgence” takes the form of i i 
é s th testimony in a state court, the question arises 
Ww ete noes intended § 605 to regulate the admissibility of evidence in state courts 
and if so, whether it was constitutionally authorized t S$ suc i i 
question is discussed infra Part IV. o_o 
156120 F. (2d) 485 (C. C. A. 2d, 1941). 
157The Second Circuit had held to the same in Uni ; 
: S ; ‘ > effect in L >d States v 
a Ge ECE te chee, it nited States v. Seeman, 115 
158Goldstein v. United States, 316 U. S. 114, 62 Sup. Ct. 1000 (1942) 
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evidence secured in violation of the Fourth Amendment.!*°_ It was of the 
opinion that no broader sanction should be applied to the Communications 
Act than to the Constitution. The Court also agreed with the lower court 
in holding that since by the terms of the statute, the sender might authorize 
divulgence of a message, he was the only one entitled to protection thereunder. 

The line of reasoning just stated was an interpretation of the second 
clause of Section 605 forbidding any person not authorized by the sender 
to intercept and divulge a telephone or telegraph message. The Court also 
discussed the purport of the fourth clause which forbids the use of an un- 
lawfully intercepted message or any information therein contained by any 
person for his own benefit or the benefit of another not entitled thereto. 
This had apparently been overlooked by the circuit court. The prose- 
cution contended that this clause was not applicable to use of inter- 
cepted messages by the Government, but was intended to prevent their 
use for the advantage of a private individual. The Court did not decide this 
point. It held that, assuming that the Government had been guilty of a vio- 
lation of Section 605 in inducing the parties to the intercepted conversation 
to testify, this would not “render the testimony so procured inadmissible 
against a person not a party to the message.” It did not elaborate on this 
point, except to remark that it was “the settled common law rule” and in 
support thereof it cited that part of the Olmstead opinion which refers to 
the Washington wire tapping statute violated by the federal officers in se- 
curing evidence for the prosecution in that case and which holds that evidence 
is not rendered inadmissible by the illegal manner of its obtention, short of 
an infringement of a Constitutional guarantee. The Supreme Court called 
attention to the penalties imposed by Section 501 of the Communications 
Act in case Government officers had been guilty of an infraction of Section 
605. 

Mr. Justice Murphy writing the dissenting opinion, in which Chief Justice 
Stone and Mr. Justice Frankfurter concurred, stated that the second Nar- 
done case was controlling, since that case like this one, involved evidence 
not of the messages themselves, but of other facts to which illegal wire 
tapping had led. The dissent contended that the fact that defendants were 
not parties to the intercepted messages should not bring about a different 
result, and that it was a nonsequitur to conclude that because only a 
party to a conversation may authorize its divulgence, he alone may object 


159The numerous cases holding evidence admissible under these circumstances are 


collected in Notes (1944) 150 A. L. R. 577, (1941) 134 A. L. R. 831, (1934) A. L. R 
365. 
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by official interception of messages to which the defendant was a party. The 
opinion stated that evidence indirectly procured by a violation of Section 605 
is admissible “against a person not a party to the message”. From its refer- 
ence to the Olmstead decision, it is clear that it intended to invoke the com- 
mon law rule, consistently followed by the Supreme Court when no con- 
stitutional right is at issue, that a court will not take notice of the manner 
in which evidence is obtained. But this rule is applicable and is more 
frequently involved when the objecting party is the victim of the il- 
legal act. This part of the majority opinion therefore, despite its qualifi- 
cation concerning the beneficiary of the rule, lays the groundwork for a 
decision admitting the evidence of a person who became state’s witness 
through use of wire tapped conversations to which the defendant was a party. 
Such a decision would not conflict with the holding in the Weiss case in 
which the Government offered in evidence testimony concerning the sub- 
stance of the intercepted messages, divulgence of which would have con- 
stituted a crime at the trial. 

The use of wire tapped information to secure the testimony of a witness 
is only one of the avenues opened to enforcement officers by the decision of 
the Supreme Court in the Goldstein case reaffirming the ancient common law 
rule of admission of evidence regardless of its source. If pursued to its logi- 
cal conclusion, this reasoning would permit the use of wire tapping in many 
ways which the second Nardone decision had seemed to foreclose. It would, 
in fact, permit introduction of any evidence secured by the use of wire 
tapped information before trial. 

It seems unlikely that the Supreme Court will ever go farther and relax 
its interpretation of Section 605 to such an extent that it will permit recep- 
tion of direct evidence of wire tapped conversations, although its reasoning 
in the Goldstein case that one, not a party to the intercepted conversations 
has no right to object to their use might be applied to such circumstances 
with equal cogency. Testifying to the contents of a tapped conversation is 
a crime, however, under the prohibition against divulgence in Section 605. 
A court would probably refuse to sanction such an act in its presence even 
though objection should be raised by one not a party to the intercepted con- 
versations. It seems, therefore, that if the Supreme Court adheres to its 
reasoning in the Goldstein case, the line between admissibility and inadmis- 
sibility of evidence secured in violation of Section 605 may be drawn ac- 
cording to the time of occurrence of the illegal act. If before trial, it may 
be ignored, but divulgence at the trial will be forbidden. 
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The Goldstein case was the first to focus attention on the fourth Clause 


the “forbidden use” clause of Section 605. It did not settle the dispute be. : 


tween the parties as to whether this prohibition was applicable to federg 
officers. There is no more reason to suppose that it would be held inapplicable 
than the second clause, which was held to forbid official interception and 
divulgence in the first Nardone case. The question may be of little practical 
importance, however, if the Supreme Court adheres to its reasoning in the 


Goldstein case. If the admissibility of evidence is in issue, it is immaterial , 


according to the Goldstein case, that a crime has been committed by “use” 
of intercepted information. In prosecution for violation of Section 605, an 
offender who “used” the information could almost invariably be indicted for 
a “divulgence,’ which is clearly a violation. 

Another question involving the interpretation of Section 605 no 
discussed in any of the opinions of the Supreme Court arises out of 


a. favorite method employed by the police in securing evidence of crime | 


The facts in the cases deciding this question differ from those in the 
Weiss case, only in that the Government witnesses who testified to 
the intercepted conversations were collaborating with federal agents at 
the time the interceptions occurred. The case most typical and most 
enlightening ‘in the exposition of the arguments is United States y, 
Polakoff.'°' This was an appeal from a conviction for conspiring to 
obstruct justice by securing a lighter sentence for one K, who was under 
indictment on a narcotics charge. K voluntarily informed the Federal Bu- 
reau of Investigation of the plot. Through a telephone in the offices of the 
Bureau, K conversed with each of the accused, who made statements suf- 
ficiently damaging to support a conviction. The conversations were recorded 
upon a machine annexed to an extension in the same circuit as the telephone 
K was using. The principal question was the competency of accused’s dec: 
larations over the telephone. The Government urged the admissibility of 
the evidence on the grounds that K as the “sender” of the message within 
the meaning of Section 605, had consented to its divulgence, and that in 
any event, the recording of the conversation was not an “interception”. The 
court, by Judge Learned Hand, rejected both arguments. In reply to 
the first, it held that in a telephone conversation, each party is alternately 
sender and receiver; that it would be ‘“‘extremely unreal’”’ to hold that each 
party had the power to consent to the interception of so much as he said, 


161112 F. (2d) 888 (C. C. A. 2d, 1940). United States v. Fallon, 112 F. (2 
894 (C. C. A. 2d, 1940) was a per curiam opinion handed down on the same day and 
involving similar facts. 
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for “in the interchange each answer may, and often does, imply by reference 
some part of that to which it responds”; and that therefore both parties 
must consent to the interception of any portion of the conversation. K’s 
consent to the interception was accordingly held insufficient. The court fur- 
ther ruled that the recording, even though made at an extension and not 
by “tapping” a wire was an interception, for it violated the purpose of the 
statute, which was to prevent breaches of the right of privacy. Judge Au- 
gustus Hand wrote a concurring opinion to the effect that the case before 
the court was governed by the Nardone cases and the Weiss case, but ex- 
pressed the belief that the prohibition against wire tapping to detect criminal 
activities imposes ‘‘great and at times insurmountable obstacles upon the pros- 
ecuting authorities in the detection and prosecution of crime”. He also 
stated that he saw no “furdamental difference between evidence obtained 
in this way and by many other methods of detection, which I suppose to be 
permissible, except for the scope given to the provisions of the Federal 
Communications Act”. 

Judge Clark dissenting, believed that the majority took “a long step be- 
yond previous interdictions of the use of telephonic communications as legal 
evidence” in holding that even one party to the tapped conversation who 
might wish to make use of it could not legally do so. He believed that a 
party to a telephone conversation considered that he placed it within the 
power of the other party to make use of any part of the conversation. He 
cited in support of his contention the clause of Section 605 reading: “No 
person not being entitled thereto shall receive or assist in receiving any inter- 
state or foreign communication by wire or radio and use the same or any 
information therein contained for his own benefit or for the benefit of an- 
other not entitled thereto.” This clearly implied, he thought, that a person 
entitled to receive the communication might himself use it. He discussed 
the practical consequences of the majority ruling. It must follow from that 
ruling that the record of the intercepted conversations would be inadmissible, 
that the testimony of the agents who might also listen in would be objection- 
able. Thus the only competent evidence of the conversations would be the 
testimony of the party himself. This would rule out the most trustworthy 
evidence, the accurate record by the machine, and compel reliance on the 
memory of the party, who might also, if formerly associated in crime with 
the defendant, find it to his advantage to falsify some part of the conver- 
sations. Moreover, the majority ruling would mean that criminals by taking 
the precaution of communicating with each other by telephone would lessen 
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the risk that one of their number could effectively betray them to the police, 
Lastly, a party to a telephone conversation could not permit his secretary 
to overhear and transcribe a conversation in which he might be threatened 
or in which blackmail might be attempted, for both would be guilty of , 
criminal offense under Section 605. 

The Polakoff case had been preceded by a district court decision!® which 
also involved a recording over a telephone extension of a conversation be. 
tween an informer and the accused. The court rejected the latter’s claim 
that reception of the record in evidence was error under Section 605, It 
held that the call was not “intercepted” within the meaning of the Statute, 
but was merely recorded at one end of the line by one of the participants, 
differing only in method from a transcription of a telephone conversation 
made by a participant. The court did not discuss the question of the sig- 
nificance of the consent of the one party to the call. The majority opinion 
in the Polakoff case cited this case but expressly disagreed with the result, 

The Second Circuit Court in the Polakoff case did not cite United States 
v. Bruno*® in which it had previously held that admission in evidence of 
a conversation between defendant and a conspirator made in the circuit from 
which the latter was speaking, even if an error, would not warrant a reversal 
inasmuch as a government agent, posing as a buyer of narcotics, was present 
when the conspirator used the telephone and his testimony that the conver- 
sations took place would have supported the conviction without corrobora- 
tion by the recording. The court assumed in that case that the testimony of 
the person overhearing the one end of the conversation was admissible, and 
since he was not an intercepter nor an eavesdropper, there is no reason to 
suppose this to be incorrect. In the Polakoff case, the majority did not dis- 
cuss the admissibility of testimony by the agents; it appeared, however, from 
the reference in the dissenting opinion, that they listened in on the extension 
to both ends of the conversation, so that their testimony as intercepters was 
inadmissible either independently of the records or in corroboration of them. 

Another variation in methods of securing evidence by telephone was illus 
trated in a series of California cases involving convictions for violations of 
the gambling laws. The facts in all were substantially the same. The de- 
cision and reasoning adopted by the Supreme Court of California in People 
v. Kelley’®* was followed in the others. The Kelley case, though decided 


162United States v. Yee Ping Jong, 26 F. Supp. 69 (W. D. Pa. 1939). 

163105 F. (2d) 921 (C. C. A. 2d, 1939). 

16422 Cal. (2d) 169, 137 P. (2d) 1 (1943) aff’g. 122 P. (2d) 655 (Cal. App. 2 
Dist. 1942) appeal dismissed 320 U. S. 715, 64 Sup. Ct. 264 (1943), rehearing denied 
321 U. S. 802, 64 Sup. Ct. 527 (1944). 
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in a state court, was an interpretation of Section 605 of the Federal Com- 
munications Act.’ The defendant therein assigned as error the admission 
in the lower court of the testimony of police officers to the contents of tele- 
phone messages which they heard when they raided defendant’s apartment 
and answered the telephone. The court, assuming without discussion that 
Section 605 governed, held that the accused, never having been a party to 
the conversations, was not a “sender”, even within the broad interpretation 
of the meaning of that term accorded it by Umited States v. Polakoff. Not 
being a sender, he was not entitled to the protection of the Act under the 
decision of the Supreme Court in the Goldstein case. A vigorous dissenting 
opinion, on behalf of two judges, stated that the third clause of Section 605 
was applicable—‘“‘and no person not being entitled thereto shall receive or 
assist in receiving any interstate or foreign communication by wire or radio 
and use the same or any information therein contained for his own benefit 
or for the benefit of another not entitled thereto.” The dissent referred to 
the Weiss case as holding all clauses of Section 605 applicable to intrastate 
communications, thus eliminating any objection to its application here.!& 
In the alternative, the first clause prohibiting interception and divulgence 
would effectively bar the admission of the testimony in question, according 
to the minority. It interpreted the Goldstein case as holding that one not a 
party had no right to object to divulgence of the intercepted conversa- 
tions, and it considered defendant a party inasmuch as the messages were 
intended for him. The dissenting opinion further expressed the view that 
the messages never having completed their intended course were “intercepted” 
within the meaning of Section 605.'® 

“Interception” as used in Section 605 was the subject of further interpre- 
tation by the Supreme Court in Goldman vy. Umited Statcs.°* The defend- 
ants were convicted of conspiracy to violate the Bankruptcy Act. Federal 








165People v. Vertlieb, 22 Cal. (2d) 193, 137 P. (2d) 437 (1943); People v. Onofrio, 
65 Cal. App. (2d) 584, 151 P. (2d) 158 (1944) ; People v. Barnhart, 66 Cal. App. (2d) 
714, 153 P. (2d) 214 (1944). 

166Whether § 605 controls admission of evidence in state courts will be discussed 
infra Part IV. 


167That this view is mistaken has already been pointed out in discussion of the 
Weiss case. 

168If exclusion of the evidence in the Kelley case seemed desirable under the policy 
of § 605, a more forceful dissent might have reasoned from the premise that an un- 
lwful interception occurred as stated by the minority and that in allowing testimony 
of the contents of the intercepted messages, the court permitted a “divulgence” within 
the meaning of the second clause of § 605. That is, it sanctioned the commission of a 
crime in its presence. 


169316 U. S. 129, 62 Sup. Ct. 993 (1942), aff’g. United States v. Goldman, 118 F. 
(2d) 310 (C. C. A. ‘2d, 1941) 
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agents obtained knowledge of the scheme on the disclosure of one of the 
conspirators. With the assistance of the building superintendent, they ob. | 
tained access at night to the office of one of the defendants and installed q 
listening apparatus to enable them to overhear from the adjoining room, 
When this apparatus did not work, the agents working in this adjoining 
room, placed against the partition a hearing device called a detectaphone 
which amplified sounds in the defendant’s office. By means of this device, 
they overheard conferences in furtherance of the scheme and also heard 
what the defendant said when speaking over the telephone in his office, ]} 
was to the reception of the latter portion of the evidence that defendant ob. 
jectedasa violation of Section 605. The Supreme Court held by a five to thre 
decision, that the evidence was properly received. It decided that both “wire 
communication” and “intercept” indicated that the Act was intended to pro. 
tect the message in the course of its transmission and not before or at the 
moment it left the proposed sender or after or at the moment it cam 
into the possession of the intended receiver. Overhearing the words the de. 
fendant spoke into the telephone receiver was not within the terms of the 
Communications Act to any greater extent than overhearing a conversation 
by one sitting in the same room. The Court further ruled that the trespass 
of which the agents were guilty in installing the first apparatus had no causal 
relation with the listening over the detectaphone and therefore did not affect 
the legal consequences. Finally the Court denied the defendant’s contention 
that since a person talking, as in this case, in his own office did not intend 
his voice to project beyond four walls and did not take the risk of an am. | 
plifying device nearby, the use of the detectaphone was a violation of the 
right of privacy guaranteed by the Fourth Amendment. The Court could 
see no great distinction between wire tapping and listening through a de 
tectaphone. It expressly refused to overrule the Olmstead case, as well a 
to distinguish it. 

Chief Justice Stone and Mr. Justice Frankfurter stated their readiness to 
overrule the Olmstead case, but since the majority declined to do this, they 
based their dissents on the dissenting opinions in that case. Mr. Justice 
Murphy dissented in the belief that the use of the detectaphone under the 
circumstances of this case was an unreasonable search and seizure. He con- 
sidered the Olmstcad decision wrong, but thought that even if it should re 
main the law, it did not govern the present case. Wire tapping is a device 
usually employed outside the home, but the application of a detectaphone 
to the walls of a room “constitutes a direct invasion of the privacy of the 
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occupant and a search of his private quarters’. The opinion discusses at some 
length the need for expanding the range of the Fourth Amendment in har- 
mony with the innovation of scientific devices adaptable to invasion of the 
privacy of the individual and concludes that its purpose should not be 
thwarted by too literal an interpretation. 

Aside from the question raised by the Goldman decision under the Fourth 
Amendment, it was clearly correct in holding that eavesdropping by federal 
agents to one end of a telephone conversation did not constitute an “inter- 
ception” within the meaning of Section 605. Whatever other protection 
should be afforded by the law against an act of this kind, the policy under- 
lying the adoption and interpretation of this statute does not extend so far, 
The same is probably true of the facts presented by the Polakoff and Kelley 
cases as well. While in those cases government agents secured evidence of 
the messages as or before they reached their intended hearers, wire tapping 
in its most insidious form, the secret eavesdropping on a conversation «of 
which both parties are ignorant and against which they are helpless to pro 
tect themselves, was not an element. Congress did not intend to cut off all 
resort by federal agents to trickery, spying, posing, and cavesdropping in 
the detection of crime. These are methods which have long been accepted 
as necessary weapons in the law enforcement arsenal. Only where the means 
used threatened a serious invasion of privacy, did this become the over- 
mastering consideration necessitating prohibitive legislation. The methods 
used to secure evidence in the /’olakoff, Kelley and Goldman cases were es- 
sentially those (except possibly the amplifying device in the last) which 
would not have been questioned in a federal court without the incidental 
use of the telephone. In the ?olakoff case the transcription of the conver- 
sation between the defendant and the informer might have been effected se- 
cretly if they had spoken to one another in person; in the Aelléy case, the 
police, by concealing their identity from the other party to the conversation, 
took messages intended for another, but this action was a far cry from the 
clandestine tapping of wires; in the Goldman case, the evidence was obtained 
by eavesdropping. Betrayal, deceit, and eavesdropping were not grounds 
for exclusion of the evidence secured by these methods. The fact that the 
telephone was incidentally involved did not bring them within the scope of 
Section 605. 

The extent to which wire tapping is used by federal otficers in the scope 
of their duties is revealed by the facts in the cases decided under Section 605. 


It is significant that all those cases thus far discussed arose on an objection 
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to admissibility of evidence obtained in violation of the provisions of that ge 


tion. The same acts which gave rise to these objections were usually crimes | 


however, subject to penalties provided in Section 501 of the Act. Yet the cases 
of prosecutions of the officers committing these crimes are noteworthy for their 
scarcity. Only one case is reported of a prosecution under Section 605, and 
the defendants there were private individuals." They were charged with 
conspiracy to violate the wire tapping sections of the Communications A¢ 
The appeal involved only the principal conspirator, a lawyer, who had in 
duced a telephone operator in the office of the Securities and Exchange Com. 
mission to connect his office telephone by means of “the conference system” 
with calls from a Commission employee in Chicago to his superior in New 
York. The operator twice connected him with such conversations, It was 
contended for the defendant that although the operator intercepted the mes. 
sages she could not have divulged them because she never heard the conver. 
sations. The Court held, however, that transmission to a third party with. 
out consent of the sender was an interception and divulgence even ‘though 
the intercepter had no knowledge of the conversations. The Court apparently 
assumed that interception followed by divulgence was necessary for a vis 
lation; at least it did not make the obvious response to the defendant's con- 
tention, if interception was sufficient to make out a crime, that it was up 
necessary to rule on the meaning of “divulgence”. 

Mention of two other Supreme Court cases has been reserved for the 


conclusion of this part of the study relating to federal law, for while they | 


do not deal with wire tapping, they introduce a revolutionary theory which 
if adhered to, may vitally affect the law of admissibility of evidence in the 
federal courts, including the admissibility of evidence secured by wire tap- 
ping. The cases referred to are McNabb v. United States'™ and its com- 
panion case Anderson v. United States.1** Both held that failure of arrest- 
ing officers to take defendants before a committing magistrate as required 
by statute rendered inadmissible the confessions obtained while they were 
confined for questioning. The opinions clearly exclude any possibility that 
they are based on the self-incrimination clause of the Fifth Amendment of 
on the consideration that the confessions were involuntary and therefore un- 
trustworthy. While they contain no reference to the common law rule a¢- 


170United States v. Gruber, 39 F. Supp. 291 (S. D. N. ¥. 1941 oti 
indictment and suppress evidence denied) ; 123 F.2d) wy tC. G ‘ *h 1941)" Cae 
from conviction). ae oy 7 

171318 U. S. 332, 63 Sup. Ct. 608 (1943). 

172318 U. S. 350, 63 Sup. Ct. 599 (1943). 
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mitting relevant evidence regardless of the manner of its obtention, the theory 
adopted is that disregard of the procedural requirement of the statute is suf- 
ficient to exclude the confessions. In the McNabb case the Court said: “In 
the exercise of its supervisory authority over the administration of criminal 
justice in the federal courts, see Nardone v. United States, 308 U. S. 338, 
341-42, this Court has, from the very beginning of its history, formulated 
rules of evidence to be applied in federal criminal prosecutions. ... And in 
formulating such rules of evidence for federal criminal trials the Court has 
been guided by considerations of justice not limited to the strict canons of 
evidentiary relevance.”?7* Mr. Justice Reed, dissenting, stated his opposi- 
tion to “this new rule of evidence” because it would broaden “the possibilities 
of defendants escaping punishment by these more rigorous technical require- 
ments in the administration of justice’. Thus the lines were drawn as in 
every other phase of the controversy, the proponents of the strict regard for 
personal rights against those more concerned for the enforcement ot the 
criminal law. 

The statute which was violated in the McNabb case was a federal statute, 
and in the Anderson case a state statute. The Court therefore declared a 
policy directly opposite to the one which guided it a year earlier in the de- 
cisions of the Goldstein case and which it must have approved in the express 
reafirmance of the Olmstead case in Goldman v. United States. The Gold- 
stein case, it will be remembered, held that evidence secured indirectly 
through the use of wire tapping before trial, even though this constituted a 
violation of a federal statute, was nevertheless admissible under the common 
law rule that the court would ignore the manner of obtention of the evidence. 
The Olmstead case held that violation of a Washington wire tapping statute 
by federal officers in securing evidence for a criminal case did not render 
the evidence inadmissible on trial. The decisions of the Supreme Court had 
never deviated from the common law rule except in those cases where the 
illegal act was a violation of a Constitutional guaranty or admission pro- 
hibited by statute. The doctrine of the McNabb and Anderson cases, there- 
fore, represents a distinct departure from the previous rule and a conversion 
to the views set forth by Mr. Justice Holmes and Mr. Justice Brandeis in 
the dissenting opinions of the Burdeau and Olmstead cases. In the law of 
wire tapping, the McNabb and Anderson decisions will, if the court is con- 
sistent, have two consequences: (1) The doctrine of the second Nardone 
case, which seemed for a time to be shaken by the reasoning in the Goldstein 


178318 U. S. 332, 341, 63 Sup. Ct. 608, 613 (1943). 
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wm wi be reinstated, removing any doubt that evidence secured } 

use or divulgence of wire tapped information before trial is inadmi Xd = 
a federal court; (2) Evidence secured by federal officers in sisi in } 
state EON, prohibiting wire tapping or use of wire tapped inform maul 
be inadmissible in a federal court whether their acts do or d ation will 
the prohibition of Section 605. O not fall within 
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{From Cornell Law Quarterly, vol. 33, p. 73, (1947)} 


THE LAW OF WIRE TAPPING* 


MARGARET LYBOLT ROSENZWEIG 


Part IV 
The Law of Wire Tapping in the States 


Wire tapping involves first a physical interference with wires before the 
act of listening or interception of messages occurs. It was the first aspect 
which apparently seemed of prime importance to the state legislatures in the 
early days of telegraphic communication. Such acts appeared a double threat 
ta the property of the telegraph companies and to uninterrupted public service. 
It is natural, therefore, that statutes prohibiting wire tapping should have 
been entitled in many instances “Injuries to Property” or “Injuries to Public 
Utilities” and included with the sections penalizing acts of malicious mischief. 
The intention of the legislatures to protect property is further evidenced by 
the provisions sometimes included for liability to the telegraph company for 
damages sustained by it.1™ The statutes of some of the states even today 
reflect only a concern with the physical interference with the wires. A few 
of these states do not forbid wire tapping per se, but prohibit only acts such 
as injuring, cutting, molesting, or interfering with wires.’*® The statutes of 
other states contain a clause forbidding “interference” with messages or 
current, or interruption of the communication.!"* In states in these two cate- 
gories, wire tapping would be punishable only if it resulted incidentally in phys- 
ical damage or interference with service in the manner prescribed.1** By far the 


*This is the second and final instalment of a study which was prepared for the New 


York State Bar Association. The first instalment appeared in the June 1947 issue at 
32 Cornett L. Q. 514. 

174Nev. Comp. Laws § 7652 (Hillyer, 1929). 

175Ga, Cope ANN. § 26-8114 (Park, et al., 1936) (misdemeanor to destroy or injure 
wires or other property of a magnetic telegraph company); INp. ANN. Stat. § 10-4518 
(Burns, 1933) ; Me. Rev. Srar., c. 139, § 12 (1930); Mp. Ann. Cope Gen. Laws, art. 
27, § 579, art. 23, && 301, 304 (Flack, 1939); Minn. Strat. § 10423 (1927); Mo. Rev. 
Stat. ANN. § 4526 (1942) ; N. H. Rev. Laws, c. 442, § 3 (1942) ; Vr. Pun Laws § 6440 
(1933); W. Va. Cope § 5970 (Michie, et al., 1943). 

176Miss. Cope ANN. § 2381 (1942); S. C. Cone § 1201 (1942); R. I. Gen. Laws c. 
608, § 73 (1938) ; Tex. Stat. Pen. Cone, art. 335 (Vernon, 1938). 

Southwestern Telegraph & Telephone Co. v. Priest, 31 Civ. App. 345, 72 S.W. 
241 (1903) held that a cutting of dead wires was not an offense under a statute for- 
bidding a cutting or breaking “in such a manner as to interfere with the transmission 
of messages along the line.” Wire tapping would seem not to be punishable under this 
or similar provisions as it is usually accomplished without interference with the message. 

In Young v. Young, 56 R.I. 401, 185 Atl. 901 (1936), an appeal from a decree of a 
probate court, the court held properly admitted evidence of telephone conversations of 
the testatrix to which the contestant had listened by clamping radio headphones on the 
wire. The court stated that no part of the wire gvas destroyed, the free transmission of 
the messages was preserved, and the communication was not distorted. 
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greater number of states have provisions aimed specifically at wire tapping" 
although their statutes place various degrees of emphasis on the injury to 
property and the interference with the right of privacy. In some states mor 
than one statute applicable to wire tapping has been enacted, the later on 
apparently representing an increased concern over the more intangible rights 
in need of protection.'"® Many of the states penalize not only wire tapping 
but also communication or divulgence or use of wire tapped information™ 
In some of these states, disclosure on order of the court is allowable, making 
it clear that testimony concerning or arising out of wire tapped conversations 
is not necessarily excluded.!*! Delaware and New Jersey expressly forbid 
testifying to wire tapped information.!®? In the other states, it has not been 


1937) ; Coro. Stat. ANN., c. 48, § 129 (Michie, et al, 1935) ; Conn. Gen. STAT. § 614 
(1930) ; Itt. Ann. Star. $§ 130.19, 37.345 (Jones, 1936) (latter section deals only with 


- 


~ 


tapping for news dispatches) ; Iowa Cong § 13121 (Reichmann, 1939) ; Kan. Gen, Star / 


§ 17-1908 (Corrick, 1935); Ky. Rev. Star. § 433.430 (Cullen, 1946) ; La. Cope Cary 
Law & Proc. § 1183 (Dart, 1943) (expressly exempts officers of the law from pro. 
visions) ; Mass. Ann. Laws, c. 272, § 99 (Michie, 1933) (prohibits tapping with intent 
to procure information concerning any official matter or to injure another, 2 years 
$1000) ; Nes. Rev. Srar. § 86-328 (1943) ; N. M. Srar. Ann. § 41-3705 (1941); N.¢ 
Gen. Stat. § 14-155 (Michie, et al, 1943) ; Tenn. Cope §§ 3103, 10863 (Michie, 1938). 
Va. Cove § 4477 (Michie, et al., 1942) ; Wasu. Rev. Stat. ANN. § 2656 (18) (Reming. 
ton, 1932); Wis. Stat. §§ 343.43, 343.432, 348.37 (Brossard, 1945) (as to telephone 
wires, tapping not forbidden; only injury) ; see the statutes cited in n. 180 infra, which 
prohibit wire tapping as well as divulgence. 

179ArLa. Cope ANN., tit. 14, § 84 (18), tit. 48, § 414 (Skinner, 1940) ; Car. Pen. Con 
8§ 591, 641 (Deering, 1941); Mont. Rev. Cones §§ 11466, 11494, 11518 (Anderson & 
McFarland, 1935); Nev. Comp. Laws §§ 487(18), 7645, 7650, 7652 (Hillyer, 1929): 
N. D. Comp. Laws §§ 11043, 10078, 10231 (1913); R. I. Gen. Laws, c. 608, §§ 47, 73 
(1938). : 

180AR1z. Cone $$ 43-5403, 43-5405 (1939) (interception or divulgence, 5 years, $5000): 
Cat. Pen. Cove §§ 591, 619, 640 (Deering, 1941) (divulgence, 5 years, $5000); De 
Rev. Cope 5232, § 52 (1935); Fra. Strat. Ann. § 822.10 (1944); IpaHo Cone § 17. 
4505 (1932); Micu. Srat. Ann. § 28.808 (Henderson, 1938) (2 years, $1000): 
Mont. Rev. Coves §§ 11466, 11494, 11518 (Anderson & McFarland, 1935) (disclosure 
only of telegraph messages-forbidden) ; Nev. Comp. Laws §§ 10434, 7645, 7650 (Hillyer, 
1929) (disclosure only of telegraph messages forbidden, but sections 7680 and 7681 seem 
to extend this prohibition to telephone by blanket provisions) ; N. J. Strat. Ann, § 2: 
171-1 (Perm. ed., 1939) (3 years, $1000); N. D. Comp. Laws §§ 11078, 10231 (1913) 
(disclosure forbidden only as to telegraph messages); Onto Gen. Cone Ann. § 1342 
(Page, 1939) ; Oxta. Srar., tit. 21 §§ 1757, 1782 (1941) (not applicable to public officers: 
testimony of others allowed on court order) ; Ore. Comp, Laws ANN. §§ 23-581, 112-510, 
112-515, 112-527 (1940) (disclosure only of telegraph messages forbidden) ; Pa. Stat, 
ANnN., tit. 18, § 4688 (Purdon, Perm. ed.); R. I. Gen. Laws, c. 608, §§ 47, 48, 73 
(1938) (wire tapping and divulging forbidden only as telegraph messages; as to 


-_ 


telephone wires only injury forbidden) ; S. D. Cone §§ 13.4511, 13.4519 (1939); Uran 


Cove Ann. §§ 103-46-6, 103-46-11 (1943); Wyo. Gen Srar. §§ 32-355, 32-356 (Court: 
right, 1931) (5 years, $500). 

181A Rrtz. Cone § 43-5405 (1939) ; Cat. Pen. Cone § 619 (Deering, 1941); N. D. Cow. 
Laws § 10078 (1913) ; Mont. Rev. ee § 11518 (Anderson & McFarland, 1935) (only 
on telegraph) ; Oxia. Strat. Ann., tit. 21 § 1782 (1941). 

182Der. Rev. Cone 5232, § 52 (1935); N. J. Strat. ANN. § 2:171-1 (Perm. ed., 1939). 
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determined whether testimony is included in the prohibition against divul- 

, although the construction of section 605 of the Federal Communica- 
tions Act constitutes a precedent for so holding.’** Some of the statutes ex- 
oressly exempt public officers from the application of their provisions,!* thus 
declaring a policy of permitting this method of detecting crime and securing 
evidence. 

In most instances, the penalty for violation of these statutes is light and 
the crime is a misdemeanor.!®° Some of the legislatures have not amended 
their wire tapping statutes since the introduction of the telephone, and in 
these states the provisions refer only to telegraph wires and messages. 
It is debatable, however, whether the courts if called upon to interpret such 
provisions might not hold them applicable to the telephone as well, for it 
has been held that the term “telegraph” includes “telephone” under a statute 
forbidding the cutting of telegraph wires.'®? 

As in the case of section 605 of the Federal Communications Act, prose- 
cutions for wire tapping in violation of state statutes seem to have beén rare. 
In two reported cases, the prosecutions failed because the defendant’s acts 
were not within the terms of the governing statute. State v. Behringer,1** 
like the later case of Goldman v. United States,1®* involved listening to one 
end of a telephone conversation without use of wire tapping. The defendant 
was indicted under an Arizona statute which prohibited attempting to learn 
the contents of any message “‘whilst the same is being sent over any telegraph 
or telephone line.” The defendant secretly placed a dictograph over the 
transom of a hotel room in which there was a telephone transmitter, in order 
to hear any message the occupants of the room might send over the telephone 
supra show, however, that the courts have not interpreted the prohibition against di- 
vulgence by telegraph employees to preclude testimony. See also subsequent discussion 


in this part of the article as to whether section 605 of the Federal Communications Act 
is binding on state courts. 

184.4, Cope Crim. Law & Proc. § 1183 (Dart, 1943); Oxxa. Srar., tit. 21, § 1782 
(1941), The Massachusetts Eavesdropping Act apparently is not aimed at wire tapping 
by public officers to secure evidence of crime since it penalizes wire tapping “with in- 
tent to procure information concerning any official matter or to injure another.” See 
Valli v. United States, 94 F. 2d 687 (C.C.A. Ist 1938), cert. granted 303 U. S. 632, 
58 Sup. Ct. 760 (1938), dismissed 304 U.S. 586, 58 Sup. Ct. 1053 (1938). 

185Statutes providing a long term of imprisonment or heavy fine are indicated in 
parenthesis, notes 175, 178, 180 supra. 

186Statutes which refer only to the telegraph are indicated in notes 175, 178, 180 supra. 

8'Davis v. Pacific Telephone Co., 127 Cal. 312, 59 Pac. 698 (1899). And see At- 


torney General v. Edison Telephone Co., 6 Q.B.D. 244 (1880). Cf. Young v. Young, 
56 R. I. 401, 185 Atl. 901 (1936). 


18819 Ariz. 502, 172 Pac. 660 (1918). 
189316 U. S. 129, 62 Sup. Ct. 993 (1942), discussed supra Part III-B. 


45495 O—60—pt. 4 37 
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line. He connected the dictograph by a wire with the earpiece in another Toon 

The court held that the defendant had committed no offense, for he wou, 
hear the messages as they were spoken into the transmitter and not whi, 

being sent over the line. The court stated that the defendant was an 
dropper, and it expressed regret that the law did not reach him. One judg 

dissented. In State v. Nordskog,’™ the defendant, as in the Behringer cay 

was a private individual. He was employed by a newspaper to tap the ins 

of a detective agency. The charge was framed under the Washington staty, 

making it a misdemeanor wilfully and maliciously to “remove, damage, » 

destroy” a telephone line. The court found that the manner of tapping, whig, | 
was accomplished by attaching thread-lke wires through the cable box of 

the telephone apparatus, did not cause damage within the wording of th 

statute. It pointed out that the subtitle of the statute, “Injuring Pybj, 

Utilities,” indicated that its purpose was to preserve the efficiency of pubjy 

utilities, and that to offend against it there must be such injury to the prop. 

erty that it would not meet the ordinary tests of efficiency. Despite its inter. ' 
pretation, this court also thought, like the Arizona court in the Behringer cay 

that the defendant’s act deserved punishment. “The record before us warrant 

the assertion that there has been altogether too much of this form of pilfering 

going on in this state, and the omission of the law now disclosed calls alow 

for legislative action.” 

The Olmstead decision of the United States Supreme Court, although an } 
interpretation of the Fourth Amendment of the Federal Constitution having 
no binding effect on state courts, has influenced them in deciding whether 
wire tapping is a search and seizure within the meaning of their bills of 
rights.’°! A Maryland statute’®? provides that no evidence in the trial of 
misdemeanors shall be deemed admissible if it has been procured by an il. 
legal search and seizure or a search cr seizure prohibited by the Declaration 
of Rights. The Maryland Court of Appeals, citing the Olmstead case, held 
in Hitzelberger v. State’®® and Leon v. State’ that this section did not pre-' 
clude the admission of evidence secured through the use of wire tapping, 
inasmuch as wire tapping was not a search or seizure.1® 


19076 Wash. 472, 136 Pac. 694 (1913). 


191See discussion of applicability of Fourth Amendment of Federal Constitution to 
state courts, Part II-B, supra. 


192Mp. Ann. Cope Gen. Laws, art. 35, § 5 (Flack, 1939). ) 


193174 Md. 152, 197 Atl. 605 (1938). 


194180 Md. 279, 23 A. 2d. 706 (1941), cert. denied, sub. ‘i / § 
600, 62 Sen Ge tidy (idee). ert. denied, sub. nom. Neal v. State, 316 U.S. 


195The court in Young v. Young, 56 R.I. 401, 185 Atl. 901 (1936), discussed supr, 
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The inefficacy of the law in most states with regard to wire tapping and 
admissibility of wire tapped evidence makes it the more important to deter- 
mine how far the law which has arisen out of section 605 of the Federal 
Communications Act is applicable in the states. The Weiss case decided that 
section 605 extends so far as to prohibit the introduction in a federal court 
of evidence secured through interception of intrastate messages. The ques- 
tion remains whether section 605 proscribes the admission in state courts of 
evidence secured in violation of its terms. 

This problem, like all those dealing with the interrelation of federal and 
state law is so complex that it is worthy of a detailed study and only an out- 
line of the principal considerations can be suggested here. It appears that a 
strong case could be made for holding that the federal statute governs the 
admission in the state courts of evidence secured either directly or indirectly 
by wire tapping. The second clause of section 605 provides that “no person 
_,. shall intercept any communication and divulge or publish . . . to any 
person....” The broad terms “no person” and “any person” are applicable 
on their face to a witness in a state court. The word “divulge” was construed 
in the first Nardone case to prohibit testimony of intercepted conversations, 
and the policy of the statute was declared in the second Nardone decision 
to compel the extension of the prohibition to evidence secured even indirectly 
by wire tapping. If the effect of the statute as so construed is limited to 
exclusion of evidence in the federal courts, the protection afforded by it 
against invasion of privacy would be narrowed to the vanishing point, for 
the bulk of criminal prosecutions occur in the state courts; and moreover, 
many criminal offenses normally prosecuted in federal courts could by tech- 
nical changes in the indictments be prosecuted in state courts, and all the 





note 177, also considered the Olmstead decision in holding that there was no bar to 
admission of wire tapped evidence. 

Ex parte McDonough, 21 Cal. App. 2d 287, 68 P. 2d 1020 (1937), was on petition 
for a writ of habeas corpus by a petitioner who was imprisoned for contempt on refusal 
to answer as a witness certain questions before the grand jury concerning wire tapping 
by police officers. His refusal was based on the belief that should he answer, he would 
be aiding in the unlawful use of such information. The court, without referring to the 
California statutes, or the Olmstead case, held that there was no ground for petitioner’s 
discharge from custody, since the unlawful manner of obtaining evidence is no reason 
for discarding it and petitioner, in answering the questions, would not be abetting an 
unlawful act. The opinion seems to overlook that “use” of wire tapped information, 
even in a court room, might be a crime under California statutes. Cat. Pen. Cove §§ 
619, 640 (Deering, 1941). 

People v. Pustau, 39 Cal. App. 2d 407, 103 P. 2d 224 (1940), and State v. Raasch, 
201 Minn. 158, 275 N.W. 620 (1937), raised the question of admissibility of evidence 


secured by wire tapping, but only on the basis of identification of the parties to the 
conversations. 
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wire tapped evidence secured by federal officers would be available in gy 
prosecutions. Both the wording of the statute and the policy behind it jg. 
dicate therefore, that it was intended to apply to state courts as well as feden 
courts. 

It may of course be an answer to this line of reasoning that the broad ha 
on “divulgence” in the federal statute was not intended to apply to the sta 
courts because Congress cannot constitutionally impose restraint on their pro- 
cedure. Such was the holding in two Maryland cases, although the coyy 
entered into no extensive analysis of the question.°* The Supreme Coun 


of California, on the other hand has on several occasions made its rulings on ’ 


the assumption that section 605 was applicable to testimony in state courts" 
The ‘sounder view would seem to be, that in pursuance of its power to reg. 
ulate interstate commerce, and in order to preserve the inviolability of inter. 
state communications, Congress may direct that no testimony concerning wir 
tapped conversations shall be received in any court. The federal law hy 
reached into procedure in state courts in other instances. The provision of 
the Bankruptcy Act that no testimony by the bankrupt ‘“‘shall be offered in 
evidence against him in any criminal proceeding’’** has been held applicable 
to subsequent criminal proceedings in state courts.’® It has been held als 
that internal revenue agents, prohibited by treasury department regulations 
from divulging official information, may not be compelled by state courts to 
testify in the forbidden manner.” A close analogy to the present problem 
is found in the decisions of the state courts concerning the effect of the 


federal stamp law which provided for the exclusion from evidence “in any 
court” of documents not stamped as prescribed by the statute. The majority | 


of state courts held that the words “in any court” were not intended to reg- 
ulate state tribunals inasmuch as Congress was not empowered to enact a 





196] eon v. State, 180 Md. 279, 23 A. 2d 706 (1941), cert. denied sub nom. Neal y. 


State, 316 U. S. 680, 62 Sup. Ct. 1107 (1942) ; Rowan v. State, 175 Md. 547, 3 A. 24 
753 (1938) ; GREENMAN, Wire TApptinc, Its Recation To Crvit Liperties 35 (1938); 
Notes, 25 Minn. L. Rev. 382 (1941); 30 J. Crim. L. 945 (1940); 18 N.C. L, Rey, 
229 (1940). Cf. Note 34 Int. L. Rev. 758 (1940). 

197People v. Kelley, 22 Cal. 2d 169, 137 P. 2d 1 (1943), Aff’g 122 P. 2d 655 (Cal. 
App. 2d Dist., 1942), appeal dismissed sub nom. Kelley v. State, 320 U. S. 715, 64 Sup. 
Ct. 264 (1944) ; People v. Vertlieb, 22 Cal. 2d 193, 137 P. 2d 437 (1943); People vy, 
Onofrio, 65 Cal. App. 2d 584, 151 P. 2d 158 (1944) ; People v. Barnhart, 66 Cal. App, 
2d 714, 153 P. 2d. 214 (1944). 

19830 Strat. 548 (1898), amended 52 Strat. 847 (1938), 11 U.S.C. § 25 a (10) (1940). 

199People v. Lay, 193 Mich. 17, 159 N.W. 299 (1916); People v. Elliott, 123 Mise. 
602, 206 N. Y. Supp. 54 (Sup. Ct. 1924). 

200Boske v. Comingore, 177 U. S. 459, 20 Sup. Ct. 701 (1900); Stegall v. Thurman, 
175 Fed. 813 (N.D. Ga. 1910). 


law of 
documet 
Suprem 
of evide 
which ¥ 
Similar! 
is to pt 
courage 
The 
obligati 
would 2 
Court | 
in the 1 
court h 
States | 
Price C 
ing pri 
not mot 
ing in ; 
“} 

the s 
Its t 
are t 
the | 
conti 


enfo 
they 


The of 
with e1 
stitutio 
of wire 
be cort 





20118 
202Ch 
20833 
204A; 
shall be 
under t 
the Juc 
Laws ¢ 
205(] 
20633 


| Such 
it in, 


eden 


dd ban 
state 
T pro- 
Court 
Court 
gS On 
rts," 
> Teg. 
inter. 
z wire 
W has 
on of 
red in 
licable 
d also 
ations 
rts to 
oblem 
of the 
n any 
{jority 
O reg- 
nact a 





Neal v. 


| A. 24 
1938) ; 
L. Rev, 


5 (Cal. 
54 Sup. 
ople vy, 
1. App. 


(1940). 
> Misc. 


lurman, 


WIRETAPPING 1291 


law of such scope.** The better reasoned minority view that unstamped 
documents are inadmissible in state courts is e:.pressed by the Pennsylvania 

Court.as follows: “The purpose of Congress was not to make rules 
of evidence, but to stamp the instrument of evidence, with a disqualification, 
which will prevent its use as evidence until the delinquent has paid his tax.”?°? 
Similarly, it may be said of the application of section 605, that its purpose 
js to prevent the use of tapped conversations in evidence in order to dis- 
courage interception of interstate communications. 

The crucial phase of the question of the extent of the federal law is the 
obligation of state courts to enforce it. Can they not disregard it as they 
would any other extra-jurisdictional legislation? The United States Supreme 
Court has given a definite answer in the negative to a similar query posed 
in the recent case of Testa et al. v. Katt.2* It was there held that a state 
court having jurisdiction was bound by the supremacy clause of the United 
States Constitution®* to enforce a claim under a section of the Emergency 
Price Control Act providing that a buyer of goods above the prescribed ceil- 
ing price might sue the seller “in any court of competent jurisdiction” for 
not more than three times the amount of the overcharge. Reaffirming a hold- 
ing in a previous case,?°° the Court, stated : 


“It repudiated the assumption that federal laws can be considered by 
the states as though they were laws emanating from a foreign sovereign. 
Its teaching is that the constitution and the laws passed pursuant to it 
are the supreme laws of the land, binding alike upon states, courts and 
the people, ‘any-thing in the Constitution or Laws of any State to the 
contrary notwithstanding.’ It asserted that the obligation of states to 
enforce these federal laws is not lessened by reason of the form in which 
they are cast or the remedy which they provide.” 


The opinion thus leaves little room for doubt that a state court confronted 
with evidence secured in violation of the provisions of section 605 must con- 
stitutionally reject it if the federal statute is construed to apply to divulgence 
of wire tapped evidence in state courts or proceedings. If this view should 
be correct, the principle of the Testa case would be extremely important and 





20118 N. C. L. Rev. 229 (1940). 

%2Chartiers and Robinson Turnpike Co. v. McNamara, 72 Pa. 278, 281 (1872). 

208330 U. S. 386, 67 Sup. Ct. 810 (1947). 

%4Arr. VI, § 2, reads: “This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or which shall be made 
under the Authority of the United States, shall be the supreme Law of the Land; and 
the Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” 

*5Claflin v. Houseman, 93 U. S. 130 (1876). 

206330 U. S. 386, 392, 67 Sup. Ct. 810, 813 (1947). 
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far reaching in the law of wire tapping. It would be immaterial that th 
state had declared itself in favor of permitting the police to tap wires under 
certain safeguards, as has been the case in New York. The Testg Case js 


positive in holding that no conflict of policy between the federal and State f 


law would excuse the state from enforcing a federal statute. Thus the federal 
law of wire tapping would be established as all pervasive, and any conflictj 
state law, a nullity. While doubt is cast on the constitutionality of the New 
York provisions with regard to wire tapping, it is important to explore fully 
all ramifications of those provisions. This discussion, therefore, will be With. 
out regard to the foregoing analysis of the applicable principle of the Feder 
Constitution. 


Part V 
The Law of Wiring Tapping in New York State 


The law of wire tapping in New York grew up haphazardly, with only , 


one half-hearted attempt to improve it on the part of the 1938 Constitution 
Convention. With so little tending, it developed punily, unfitted to cope with 
official determination to track down criminals by any means available. Som 
of this weakness it inherited from the New York law of search and seizure, 
The latter will therefore be examined briefly insofar as it has a bearing 
the law of wire tapping. 


Until recently, the only guarantee in New York State against unreasonable | 


searches and seizures was statutory. This provision, slightly amended as to 
wording,” is still found in section 8 of the Civil Rights Law. It follows the 
wording of the Fourth Amendment of the Constitution, reading as follows: 
“The right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures, shall not be violated; and 


no warrants can issue but upon probable cause supported by oath or affir- | 
mation, and particularly describing the place to be searched, and the persons , 


or things to be seized.”” Since the Federal Constitution contains no guarantee 
against this form of infringement applicable to the states,2°* the right of the 
people of New York was dependent solely on the section just quoted. In 
1938, however, on recommendation of the Constitutional Convention, an 
amendment to the state Constitution was adopted which elevated the right 


27Until amended in 1923, the first clause read: “The right of the people to be secure 
in their persons, houses, papers and effects, against unreasonable searches and seizures, 
ought nat to be violated... .” 

206See Part III supra. 
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to a constitutional guarantee. The amendment, contained in Article 1, section 
12 of the Constitution is almost identical with its statutory counterpart.__J 

While the right against unreasonable searches and seizures was still only 
statutory, the courts were frequently confronted with the question whether 
evidence seized in violation of that right, should be received. 3 In 1903, the 
Court of Appeals ruled in the affirmative in People v. Adams?” The facts | 
of this case have already been set forth in the discussion of Adams v. New 
York, in which the United States Supreme Court affirmed the decision of 
the New York court.24° Without stating whether the papers which were of- \ 
fered in evidence were legally or illegally seized, the Court of Appeals held 
in accordance with the common law rule that the court “when trying a crim- 
inal cause, will not take notice of the manner in which witnesses have pos- 
sessed themselves of papers, or other articles of personal property which are 
material and properly offered in evidence.” ty 

The lower courts did not follow the Adams decision undeviatingly. Ap- 
parently because of the influence of the Weeks case, several held that evidence 
obtained by illegal means must be returned on motion made before trial.?"! 
Others held to the contrary, although the opinions seem to stress the fact 
that the disputed evidence was contraband or a nuisance, as a reason for not 
suppressing it, and do not declare unequivocably in favor of the common 
law view.?!? 

Any doubt concerning the position of New York was settled by the de- | 
cision in 1926 of People v. Defore.*** The defendant in that case was con-_/ 


200176 N. Y. 351, 68 N. E. 636 (1903). 

210492 U. S. 585, 24 Sup. Ct. 372 (1904), discussed Part II-A supra. 

211People v. DeVasto, 198 App. Div. 620, 190 N. Y. Supp. 816 (2d Dep't 1921); 
People v. Manko, 189 N. Y. Supp. 357 (Sup. Ct. 1921), aff'd mem., 203 App. Div. 853, 
1% N. Y. Supp 944 (Ist Dep't 1922); People v. Kinney, 185 N. Y. Supp. 645 (Sup. 
Ct. 1920); People v. Jakira, 118 Misc. 303, 193 N. Y. Supp. 306 (Sup. Ct. 1922); 
People v. Dineen, 118 Misc. 295, 192 N. Y. Supp. 905 (Bronx Co. Ct. 1922): People 
y. 738 Bottles of Intoxicating Liquor, 116 Misc. 252, 190 N, Y. Supp. 477 (Saratoga 
Co. Ct. 1921); State v. One Hudson Cabriolet Auto, 116 Misc. 399, 190 N. Y. Supp. 
481 (Saratoga Co. Ct. 1921). See also Matter of Horschler, 116 Misc. 243, 190 N. Y. 
Supp. 355 (Richmond Co. Ct. 1921) (on application for writ of habeas corpus). 
212People v. McDonald, 177 App. Div. 806, 165 N. Y. Supp. 41 (2d Dep’t 1919); 
People vy. Pomerantz, 125 Misc. 570. 211-N..Y. Supp. 767 (Sup. Ct. 1925) ; Jn re Seracusa. 
125 Mise. 882, 212 N. Y. Supp. 400 (Sup. Ct. 1925); Fusaro v. McKennell, 120 Misc. 
434, 198 N. Y. Supp. 719 (Sup. Ct. 1923) (independent proceeding for injunction) ; Peo- 
ple v. Bowen, 120 Misc. 342, 198 N. Y. Supp. 306 (Sup. Ct. 1923); People v. Esposito, 
118 Mise. 867, 194 N. Y. Supp. 326 (Sup. Ct. 1922); People v. Richer, 127 Misc. 410, 
217 N. Y. Supp. 303 (Bronx Co. Ct. 1926) ; People v. Wicka, 117 Misc. 364, 192 N. Y. 
Supp. 633 (Erie Co. Ct. 1921). People v. Hawkins, 132 Misc. 696, 230 N. Y. Supp. 
182 (Niagara Co. Ct. 1928), following the Defore case, was to the same effect. 

213242 N. Y. 13, 150 N. E. 585 (1926), affirming 213 App. Div. 643, 211 N. Y. Supp. 
134 (1st Dep’t 1925), cert. denied sub nom. Defore v. New York, 270 U. S. 657, 46 
Sup. Ct. 353 (1925). 
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victed of possessing a dangerous weapon. The evidence showed that a Policy 
officer had arrested the defendant in the hall of his boardinghouse on a 
of stealing an overcoat worth less than fifty dollars. A search of the & | 
fendant’s room after the arrest led to the discovery of a blackjack in g bag , 
The defendant was later acquitted of the charge of larceny, but he was om, 
victed as a second offender for possession of the weapon. A motion befon 
trial to suppress the evidence on the ground that the search was illegal, wy 
denied. 
F~ The Court of Appeals, by Judge Cardozo, held that because defendant 
arrest was unlawful, it conferred no right to make an incidental search of } 
the premises. The search and seizure were consequently illegal. The cour 
nevertheless affirmed the conviction for the reason that the evidence securg 
by an unlawful act is admissible under the decision in the Adams case, “Th 
officer might have been resisted, or sued for damages or even prosecuted fo 
oppression (Penal Law, sections 1846, 1847). He was subject to remoy 
or other discipline at the hands of his superiors.”** These liabilities attend | 
a violation of section 8 of the Civil Rights Law, but the court refused 
attach further consequences unless some public policy required them. It foun 
on examination that exclusion of evidence unlawfully seized would affect 
ciety adversely. “The pettiest peace officer would have it in his power through 
overzeal or indiscretion to confer immunity upon an offender for crimes th 
most flagitious. .. . We may not subject society to these dangers until th | 
Legislature has spoken with clearer voice.”245 In response to the argument | 
that the protection of the statute would become illusory unless the evidenc | 
should be excluded, the court pointed to the case of Entick v. Carrington 
which established the right against unreasonable searches and seizures jn 
English law. That was a suit by the victim of a raid against the messenger 
who ransacked his premises, and resulted in a substantial verdict. The Court 
of Appeals thought that a modern jury would not be “more indifferent to 
its liberties” than “when the immunity was born.” The Court reviewed the | 
decisions of the United States Supreme Court following the Weeks case, but 
found that the majority of the states were still opposed to the federal rule. 
It criticized the distinction drawn by the Supreme Court between evidence 
secured by federal officers and state police as follows: “The professed objec 
of the trespass rather than the official character of the trespasser should test 
the rights of government. ... The incongruity of other tests gains emphasis , 
2147d, at 19, 150 N. E. at 586. 


215/d. at 23, 24, 150 N. E. at 588. 
21619 How. St. Tr. 1030 (1765). 
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Pile | som the facts of the case before us. The complainant, the owner of the 
hare | cvercoat, co-operated with the officer in the arrest and the attendant search. 
Cd «Their powers were equal, since the charge was petit larceny, a misde- 
b bag,’ meanor...- If one spoke or acted for the State, so also did the other. A 
CO dovernment would be disingenuous, if, in determining the use that should 
re fore be made of evidence drawn from such a source, it drew a line between them. 
Wa This would be true whether they had acted in concert or apart. We exalt 
| form above substance when we hold that the use is made lawful because the 

dans suuder is without a badge of office.”?%7 

choi) The defendant contended that admission of the illegally seized evidence 
Court would constitute a denial of his rights under the due process clause of the 
cured © Foyrteenth Amendment of the United States Constitution and under Article 
“The 1, section 6 of the State Constitution, which confers an immunity against 
ed for self-incrimination. As to the first, the court restated the well esablished rule 
mova that the Fourteenth Amendment does not guarantee against infringement by 
tended the states of the privileges against self-incrimination and unreasonable searches 
sed to and seizures. It was further held that Article 1, section 6 of the State Con- 
found stitution was inapplicable because it was limited “‘to cases where incriminatory 
ect disclosure had been extorted by the constraint of legal process directed 
rough against a witness.” 

es the The Defore case, the first pronouncement of the Court of Appeals after 
til the | the Weeks decision, arrayed New York with the states following the majority 
yument | ryle in admitting illegally seized evidence. Since a motion had been made 
ridenct | hefore trial, it obviated any possibility that later cases might reach a contrary 
ton | result by holding, as often occurred in other states, that a collateral issue 
res in| could not be considered on trial, but that the illegal seizure might be con- 
engers | tested by a preliminary application. 
- Court The Defore case is usually cited as directly opposed to the Weeks case, | 
rent t0 and this is correct so far as it concerns the intention of the Court of Appeals 
ed the | and its basic policy towards illegally seized evidence. Technically, however, 
se, but the Weeks and Defore cases are reconcilable. The United States Supreme 
al rule, Court was ruling in the Weeks case with reference to evidence seized in vio- 
vidence ation of a constitutional right, which it clearly distinguished in later cases 


object from statutory rights even when the illegal act was committed by public of- 
ald test ficers, as in the Olmstead case. The Defore case is comparable in some ways 
nphasis | to this latter class of cases in that it concerned the obtention of evidence by 





violation only of a statutory right,—that created by section 8 of the Civil | 
Rights Law. 


“Si 





21tPeople v. Defore, 242 N. Y. 13, 22, 23, 150 N. E. 585, 588 (1926). 
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The ruling of the Defore case and the position of New York State wit employed 
regard to admission of illegally seized evidence was the subject of animaty | seized in 
debate at the Constitutional Convention of 1938. The form of the saf 
against unreasonable searches and seizures which was finally recommends the Ac 
by the Convention for adoption, followed the wording of the Fourth Ameng. The Co 
ment of the Federal Constitution and made no provision for the exclusin ing the Ti 

Lof evidence secured in violation of its terms. 

The omission of such a provision was bitterly debated, and the approy, however, 
of the present form was due in part to the vote of delegates who hoped New Yor 
Legislature or the courts would remedy the omission.*4* Time has prove’ the displa 
the falsity of these hopes. The Legislature has taken no action, and the cou, _ratus. In 
when the question has been presented, have followed the Adams and Defon and thirty 
cases in construing the 1938 amendment to the Constitution.”® The refyy York, rel 
of the Convention to adopt a clause excluding illegally seized evidence hy earlier S€ 
in fact been taken as a clear indication that no change in the law was jp, 1423, sul 
tended. The most recent ruling of the Court of Appeals on this point yy) wilfully | 
in 1943 in People v. Richter’s Jewelers, Inc.7* The evidence in that gy line of t 
‘consisted of a diamond ring displayed in the defendant’s store window wi, terial or 
a tag attached reading, ““1Ct. Perfect Diamond.” The ring and tag were taken lawfully 
by an inspector in the belief that the tag was false. On an appeal from, or teleph 
conviction for publishing a misleading advertisement, the Court of Appeal thorized 
refused to pass upon the defendant’s contention that the seizure was unlawiy ) this state 
It restated the rule of the Adams and Defore cases that the court will py | or contri 
notice the manner of obtaining evidence and held that this was unaffected | _ inthis st 
the incorporation of the statutory provision into the Constitution withog | any teleg 
change of language. It did not comment on the distinction sometimes draw, | graph 01 
by the courts and commentators between evidence obtained through infring. | agree wi 
ment of constitutional rights and in violation of a statute. It might hay) of perm 
—- (a who sha 

2182 Rev. Recorp, New York Const. Con. 818-827 (1938). use a li 

219People v. Belsky, 177 Misc. 125, 29 N. Y. S. 2d 535 (Kings Co. Ct. 1%l), 
and cases note 216 infra. See also Bloodgood vy. Lynch, 293 N. Y. 308, 56 N. E. % cause to 
718 (1944); People v. Fay, 182 Misc. 358, 43 N. Y. S. 2d 826 (Sup. Ct, 1943), by impr 
Contra: In re Atlas Lathing Corp., 176 Misc. 959, 29 N. Y. S. 458 (Sup. Ct. 1941), " 

220People v. Richter's Jewelers, Inc., 291 N. Y¥. 161, 51 N. E. 2d 690 (1943), op) | the Art 
People v. Richter, 265 App. Div. 767, 40 N. Y. S, 2d 751 (1st Dep't 1943); Peopk Law un 


v. Kuhn, 172 Misc. 1097, 15 N. Y. S. 2d 1005 (Ct. Gen. Sess. 1939); People v, la bdivis 
Combe, 170 Misc. 669, 9 N. Y. S. 2d 877 (Magis. Ct. 9th Dist. 1939). See also Pegk  ‘U2HIV! 
v. Richter, 182 Misc. 96, 43 N. Y. S. 2d 114, 122 (Magis. Ct. S. I. 1943). The Sq | attempt: 
preme Court of Louisiana employed the same argument in holding illegally seized ev: by conr 
dence admissible after refusal by the Louisiana Constitutional Convention to adopt a y 
exclusion of evidence clause. State v. Fleckinger, 152 La. 338, 93 So. 115 (1922), 
221See note 220 supra. aN, 
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yed this distinction as theoretical justification for rejecting evidence 
seized in violation of the new guarantee contained in the Constitution, but 
it preferred, more realistically, to hold that the case before it was governed 
by the Adams and Defore cases, which presented similar facts. 

The Constitutional Convention of 1938 also adopted a proposal guarantee- 
ing the right of security against unreasonable interception of telephone and 
telegraph communications. Before the effects of this provision are considered, 
however, some reference is necessary to the earlier law of wire tapping in 
New York. Section 639, subdivision 7 of the Penal Code of 1881 forbade 
the displacement, removal, injury or destruction of telegraph lines or appa- 
ratus. In 1892, in an act entitled, “An Act to amend section six hundred 
and thirty-nine of Chapter fourteen of the Penal Code of the State of New 
York, relating to malicious mischiefs and other injuries to property,”??? the 
earlier section was expanded into the provision now contained in section 
1423, subdivision 6 of the Penal Law. This section reads, “A person who 
wilfully or maliciously displaces, removes, injures or destroys: ... 6. A 
line of telegraph or telephone, wire or cable, pier or abutment, or the ma- 
terial or property belonging thereto, without lawful authority, or shall un- 
lawfully and wilfully cut, break, tap or make connection with any telegraph 
or telephone line, wire, cable or instrument, or read or copy in any unau- 
thorized manner any message, communication or report passing over it, in 
this state; or who shall wilfully prevent, obstruct or delay, by any means 
or contrivance whatsoever, the sending, transmission, conveyance or delivery, 
inthis state of any authorized message, communication or report by or through 
any telegraph or telephone line, wire or cable, under the control of any tele- 
graph or telephone company doing business in this state; or who shall aid, 
agree with, employ or conspire with any person or persons to unlawfully do, 
or permit or cause to be done, any of the acts hereinbefore mentioned, or 
who shall occupy, use a line, or shall knowingly permit another to occupy, 
use a line, a room, table, establishment or apparatus to unlawfully do or 
cause to be done any of the acts hereinbefore mentioned . . . is punishable 
by imprisonment for not more than two years.” The section is included in 
the Article on “Malicious Mischief.” The only other section of the Penal 
Law under which the act of wire tapping might be indictable is section 552, 
subdivision 1, which provides, “A person who: 1. Wrongfully obtains, or 
attempts to obtain, any knowledge of a telegraphic or a telephonic message 
by connivance with a clerk, operator, messenger, or other emplovee of a 


22N. Y. Laws 1892, vol. I, c. 372. 
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telegraph or telephone company . . . is punishable by a fine of not mon 
than one thousand dollars or by imprisonment for not more than two 
or by both such fine and imprisonment.” Under the latter section, howey, 
proof of connivance would be required, an element usually absent, espec; 
in the cases of public officers who employ their own professional wire tappen 
A reading of section 1423, subdivision 6 is by itself sufficient to raise g 
doubts whether an officer of law tapping a wire in the scope of his duties 
would be guilty of the offense therein described. The title and placing y 
the section indicate that it was aimed at acts of malicious mischief. To come 
within the terms of the section, the act of tapping must be done “unlawfyy, } 
and wilfully.” That official wire tapping is not conduct of this. descriptig 
is confirmed by the cases construing this section. It has been held tha, 
person who removed telephone wires from his premises when his service wy 
discontinued on his failure to pay dues did not act “unlawfully and yj. 
fully.”2*8 The court said: “This is a penal statute and must be strictly og. 
strued. The act of the defendant was intentional, headstrong, and voluntary, 
In order to find him guilty of the crime charged, the court must find thy 
his act was wantonly malicious and done with desire and intention to inju, 
the complainant and destroy its property.” The Court of Appeals, held thy 
an inspector for a park commission, who, acting for the commission, haj 
disconnected a water pipe, was not guilty of an offense of “wilfully or m. | 
liciously” disconnecting a water pipe. “The word ‘wilfully’, in the statute | 
means something more than a voluntary act, and more, also, than an intep. | 
tional act which in fact is wrongful. It includes the idea of an act intention 
ally done with a wrongful purpose, or with a design to injure another, 
one committed out of mere wantonness or lawlessness.”’**4 The only direc 
reference by a court to the applicability of section 1423 (6) to official wir 
tapping is found in People v. Hebberd?® in which the judge, sitting as com- 
mitting magistrate, stated that the complaint against one of the defendants 
a police commissioner, had been dismissed in open court “for the all-sufficient | 
reason that it was conclusively established that he had committed no crim. 
but that, on the contrary, the knowledge of conversations conducted over the 
telephone wires in question was acquired solely in his official capacity as po 
lice commiissioner for the purpose of detecting crime and which, in fact, re 
sulted in the conviction of a number of individuals, and that the knowledg 
of such conversations was only utilized for the purpose of detecting sus | 
223People v. Raeder, 161 Misc. 557, 292 N. Y. Supp. 447 (Del. Co. Ct. 1937). 


224Wass v. Stephens, 128 N. Y. 123, 128, 28 N. E. 945, 947 (1891). 
22596 Misc. 617, 162 N. Y. Supp. 80 (Sup. Ct. 1916). 
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t mon criminality.” The statute under which the police commissioner had 
| rged was not cited. 

-— pe hea York statutes make it a misdemeanor for an officer to exceed | 
cial) pig authority in executing a search warrant or to seize property without a 
app warrant.2%* It is unlikely, however, that thesé sections would be held ap- 
Stroy plicable to an officer making an unlawful interception, inasmuch as the Olm- 
duties stead case holding that wire tapping was not a search or a seizure, would 
ing of probably be followed by the courts of this state as it has been in other states. 
0 Come The constitutional provision adopted in 1938 forms the second paragraph 
awiuly’ of section 12 of Article I, of which the first paragraph is composed of the 
Tiptin recently adopted guaranty against unreasonable searches and seizures. The 
that, second paragraph reads : 


ICE Was “The right of the people to be secure against unreasonable interception 
id wil of telephone and telegraph communications shall not be violated, and ex 
ly cp. parte orders or warrants shall issue only upon oath or affirmation that 

| there is reasonable ground to believe that evidence of crime may be thus 
_— obtained, and identifying the particular means of communications, and 
nd tha particularly describing the person or persons whose communications are 


injure to be intercepted and the-purpose thereof.” 
ld tha In 1942 the Legislature enacted section 813-a of the Code of Criminal 


mM, had Procedure to provide a procedure whereby warrants for interception might 
Of Ml he issued as required by the Constitution. That section reads: 


Statute “Sec. 813-a. Ex parte order for interception. 
tte An ex parte order for the interception of telegraphic or telephonic 
tention: communications may be issued by any justice of the general sessions of 
her, or the county court or of the court of general sessions of the county of 
y direc New York upon oath or affirmation of a district attorney, or of the 
al wir attorney-general or of an officer above the rank of sergeant of any po- 
lice department of the state or of any political subdivision thereof, that 
AS COM there is reasonable ground to believe that evidence of crime may be thus 
ndants, obtained and identifying the particular telephone line or means of com- 
ufficient | | munication and particularly describing the person or persons whose com- 
, crime munications are to be intercepted and the purpose thereof. In connection 
Bf with the issuance of such an order the justice or judge may examine on 
wert oath the applicant and any other witness he may produce for the purpose 
| aS po of satisfying himself of the existence of reasonable grounds for the 
act, re- granting of such application. Any such order shall be effective for the 
rwledge time specified therein but not for a period of more than six months unless 
ng sus | extended or renewed by the justice or judge who signed and issued the 








26N. Y. Penar Law §§ 1846, 1847; Cope Crim. Proc. § 812. See People v. Defore, 
242. N. Y. 13, 150 N. E. 585 (1926) on construction of Pena Law § 1847. 
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original order upon satisfying himself that such extension or renewy 


is in the public interest. Any such order together with the papers upon 


which the application was based shall be delivered to and retained 

the applicant as authority for intercepting or directing the interception 
of the telegraphic or telephonic communications transmitted over the ip. 
strument or instruments described. A true copy of such order shall 


all times be retained in his possession by the judge or justice issuing 
the same.” 


With the adoption of the foregoing provision, New York became the firy 
state to provide a procedure for supervised wire tapping. The method pro 
vided resembles the procedure prescribed by federal law for interception oj 
mail by post office employees on authorization of the Postmaster General jy 
case the employee has reason to believe mailable matter is being transporte 
contrary to law.*27 In the case of wire tapping, application to a court fy 
a warrant seemed preferable to issuance of an order by the chief prosecutj 
officer, who might be unduly prejudiced in favor of using this method of 
investigation on a wide scale to secure convictions. The procedure provide 
by section 813-a is calculated to insure secrecy in the. issuance of the order 
and thus preserve the value of the wire tapping operation. 

The only case reference to either of the new provisions is contained ip 
Martinelli v. Valentine,?** which was an application for a peremptory wri 
of mandamus to the Police Commissioner of New York City requiring th 
return to the petitioner of six telephone instruments detached and remove 


} 


’ 


by city policemen from petitioner’s premises. The court granted the appl | 


cation, holding the seizure illegal and pointing out that no criminal charge 

had been preferred against the petitioner. The Commissioner attempted to 

justify his acts on the ground that the telephones were being used unlawfully 

to transmit racing information, The court, referring to the right of inter. 

ception of messages permitted under Article I, section 12 of the Constitution, 

stated that it was difficult to understand why the petitioner’s wires were not 
= under order, and sufficient evidence obtained to indict. 

Prior to 1938, the law of New York afforded no solid basis for holding 
that an officer acted illegally in tapping wires to secure evidence of crim. 
No reason existed therefore for exclusion of evidence so obtained. Even 
had official wire tapping been illegal, it was to be expected that New York, a 
one of the states which admit illegally seized evidence, would receive evi- 
dence of wire tapped conversations. Such was the holding in People v. Mc- 


227Rev. Stat. § 4026 (1872), 39 U.S.C.A. § 700 (1926). 
228179 Misc. 486, 39 N. Y. S. 2d 233 (Sup. Ct. 1942). 
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ewal Donald," a decision of the Appellate Division in 1917. The defendant in 
upon | that case contended that evidence secured by the police in tapping wires lead- 
d by ing to his house was illegally obtained and should be excluded. The court 
ption | riled that it was unnecessary to decide whether such conduct was prohibited 
la by section 552 or section 1423 (6) of the Penal Law, for the doctrine of 
wing the Adoms case controlled and no “collateral” inquiry would be permitted 
4s to how the evidence had been secured. 
he fir Twenty years later, evidence of intercepted conversations was admitted 
dom OY the Appellate Division in disbarment proceedings against an attorney for 
tion «| siding and abetting in the “policy” racket.%° The court emphasized that 
eral nthe wires were not tapped in order to secure evidence for the present pro- 
ceding, but that the proffered testimony related to conyersations intercepted 


sported : 

federal agents and police officials before the disbarment proceeding was 
urt for OY . 
ectting commenced or even contemplated, in order to secure evidence against a no- 


hod of torious criminal. Rony court warned of the dangers of indiscriminate wire 
rovidel tapping and said, “This is especially true when the wires of a lawyer’s office 
orks | a tapped. Not only the business of the attorney is disclosed but that of 
"| every person who calls the attorney. By that means the privileged com- 
ined in munications and conversations as well as the secrets of his clients and their 
ry writ private business 1s pried into by strangers.”*8!_ The court implied that evi- 
ing the dence secured by tapping the wires of any attorney or other person except 
emove ) it connection with suspected crime, would be inadmissible, but it did not 
+ appl | explain why such consequences would attend acts which, so far as shown, 
charge would not have been illegal. 
pted tr There is no reason to suppose that the adoption of the constitutional pro- | 
hibition against unreasonable interception of wire communications has 


awfully a . 

t inter. | changed the law with regard to admissibility. If the statutory procedure 
itution, Prescribed by the Cede of Criminal Procedure is followed, no question arises 
evi “ under the New York law. Even if this procedure is disregarded, however, 


the evidence thereby secured is apparently admissible. The constitutional 
holding provision stamps indiscriminate wire tapping as illegal, but does not state 
palais that the results of such methods shall be exclusion of the evidence. Reason- 
‘Bye. mg parallel to that in People v. Richter’s Jewelers leads to the conclusion 
rork, a that the failure of the Constitutional Convention to provide for the exclusion 
ve ey. 0 evidence of illegally intercepted conversations, particularly in the face of 





v. Mc. ! ae ws 


229177 App. Div. 806, 165 N. Y. Supp. 41 (2d Dep't 1917). 
2380/4 re Davis, 252 App. Div. 591, 299 N. Y. Supp. 632 (Ist Dep’t 1937). 
281252 App. Div. 591, 598, 299 N. Y. Supp. 632, 640 (1st Dep’t 1937). 
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two decisions admitting such evidence, must be taken as an indication tha 
Lno such result was intended. 





The inquiry is natural at this point as to what legal effect attaches to qj, | 
obedience of the constitutional and statutory provisions for supervised Win 
tapping. The constitution states, “The right of the people to be secure againg 
unreasonable interception of telephone and telegraph communications shall ny 
be violated.” It purports to create a right, but it is difficult to determine-ho, 
that right may be enforced. No-penal sanction existed, so far as public of. 
ficers were concerned, prior to 1938, and none has since been created, Evi 
dence secured in violation of the constitutional provision appears to be a. } 
missible. Is the citizen whose rights are invaded by unreasonable eavesd 
ping on his private wires to be relegated to a civil action against the inte. 
lopers? This would seem to be a slender security and a slight deterrent againg 
official transgression of constitutional rights. 


Part VI 


Ayalysis of the Considerations Supporting the Conflicting Views as to 
the Practice of Wire Tapping. 


Opinions concerning the extent of protection the law should afford againg 
wire tapping by the police are divided sharply into two categories —thoy 
favoring legalized wire tapping under supervision of the courts or a superior 
officer? and those favoring an absolute prohibition against official wire tap ) 
ping.*8° The other extreme, allowing the police free rein in the use of thi 
method, has not won approval from any commentator, probably because th 
analogy to searches and seizures suggests that wire tapping should at leas 
be subject to the test of reasonableness and to some effectual control, as by 
the issuance of warrants. 

The basic consideration at the root of the policy of permitting supervised 
wire tapping is the effectiveness of this weapon in combatting crime. A¢. 





282Professor Wigmore is in the forefront of those advocating wire tapping on con 
dition that it is properly supervised. 8 WicmMore, Evipence § 2184 b (3d. ed. 1940). Se 
also GREENMAN, Wire TapPiNG, Its RELATION To CiviL Ligerties 44 (1939); Plumb, 
Illegal Enforcement of the Law, 24 Cornett L. Q. 337, 367 (1939) ; Notes, 53 Hany. L 
Rev. 863 (1940), 28 Geo. L. J. 789 (1940). 

2338Wire Tapping, Congress and the Department of Justice, 9 Inr’L. Jurm. Ass’ 
Butt. 97 (1941) ; 32 Law Nores 683 (1929). 

234Enforcement officers seem to differ in their estimates of the value of wire tapping 
District Attorney Thomas E. Dewey called it “one of the best methods available for ; 
uprooting certain types of crime.” 1 Rev. Recorp N. Y. Const. Con. 372 (1938). J. E 
Hoover, Director of the Federal Bureau of Investigation, termed it an archaic and in 
efficient practice which “has proved a definite handicap or barrier in the development 
of ethical, scientific, and sound investigative technique.” Letter to Harvard Law Review, 
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cording to this view, the police should be permitted to avail themselves of 
every ‘means even though morally reprehensible, in order to apprehend the 
dangerous criminals with whom they must deal. To fail in this function 
would bring the law into greater disrepute, it is argued, than to employ a 
method generally condemned. The police should not be expected to maintain 
a high level of “‘fair play” against the enemies of society who do not abide 
by any such rules.*° A complete.ban on wire tapping would allow criminals 
tc further their schemes over the telephone without fear of police inter- 
ception. Even if the telephone communication itself should constitute a vio- 
lation of the law, as in the case of conspiracy or unlawfully disclosing in- 
formation affecting national defense,?** the police would be severely handi- 
capped in discovering it.28? The right of privacy in use of the telephone 
should not be protected to a greater extent than one’s house or papers under 
the Fourth Amendment; the police should have the right to intercept mes- 
sages for the purpose of crime detection to a reasonable extent, under regu- 
lations similar to those embodied in the New York Code of Criminal Pro- 
cedure. Such plan minimizes the danger feared by those who oppose even 
supervised wire tapping, that a system of political espionage may be estab- 
lished. Such fear is groundless in any event, so long as it is not a crime 
to hold an opinion, and a government bent on undermining constitutional 
guarantees would not be deterred from using wire tapping to further its end 
regardless of the stringency of the laws against it. But even conceding that 
legalized wire tapping carries with it certain dangers and disadvantages, the 
law should sanction its use under proper supervision lest the police should 
yield to the temptation to resort to this method in the face of a statute for- 
bidding it and indiscriminate wire tapping result. So runs the argument of 
the proponents of this view. 

The advocates of an absolute prohibition against the use of wire tapping 
by the police stress its inherent danger to the right of privacy. Whatever 





Feb, 9, 1940, 53 Harv. L. Rev. 863 (1940). He further stated in a press release of the 
Department of Justice, March 15, 1940, in opposition to a bill then pending in Congress 
which would have legalized wire tapping, “While I concede that the telephone tap is 
from time to time of limited value in the criminal investigative field, I frankly and sin- 
cerely believe that if a statute of this kind were enacted the abuses arising therefrom 
would far outweigh the value which might accrue to law enforcement as a whole.” 

235With reference to Mr. Justice Holmes’ labeling of wire tapping as “dirty business” 
in his dissent in the Olmstead case, Professor Wigmore says, “Kicking a man in the 
stomach is ‘dirty business’, normally viewed. But if a gunman assails you, and you 
know enough of the French art of ‘sabotage’ to kick him in the stomach and thus save 
your life, is that ‘dirty business’ for you?” 8 WicMore, Evipence § 2184 b (3d ed. 1940). 

23640 Srat. 218, 50 U.S.C.A. § 32 (Supp. 1946). 

28728 Geo. L. J. 789 (1940). 
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limitations the law may impose, the tapping of a telephone line will discloge 
both ends of the conversation. A warrant may specify the line to be tapped, 
but it cannot limit the subjects of conversation which are to be overheard 
nor thé persons whose conversations will be publicized. Anyone speaking 
to the suspect over the tapped line will open his business to the ears of the 
law. Communications which are otherwise wrapped in privilege, as those 
between attorney and client, may be revealed to the listener. The law for. 
bids searches which are to be made solely in order to procure evidence 238 
tapping a line even under warrant is as general, and therefore as obnoxious, 
as an exploratory search.28° Justice Brandeis in his dissent in Olmstead y. 
United States expressed this view aptly when he said, “As a means of ¢. 
pionage, writs of assistance and general warrants are but puny instruments 
of tyranny and oppression when compared with wire tapping.”?4 Wire tap- 
ping is a ntuch more dangerous instrument in the hands of the police than 
the right of search and seizure, for abuses of the latter are known’ to the 
victim and may lead to legal action or at least protest and adverse publicity, 
On the other hand, persons whose messages have been intercepted are fre- 
quently unaware that this has occurred, unless an attempt is made to intro- 
duce evidence of the conversations on trial. They are therefore helpless to 
protect themselves, and the police may employ it as they will without fear 
of recrimination. 

Opponents of official wire tapping point out that the invasion of the right 
of privacy by use of this technique is no mere chimera, but an accomplished 
fact brought about by the widespread adoption of this method by investigative 
agencies. It is reported that the federal agencies train their own employees 
in wire tapping and sometimes local police as well.** It is further stated 
that federal police, in the course of a single investigation, have tapped a 
telephone wire “for months at a time” and ‘‘made thousands of mechanical 
recordings’’.242 The possible perversion of the practice is illustrated by an 





238See Part II-A supra. 

238The right against general exploratory searches appears to have suffered serious 
inroads as a result of the recent decision of the United States Supreme Court in Harris 
v. United States, 330 U. S. 386, 67 Sup. Ct. 1098 (1947). While expressing opposition 
to such searches, the Court nevertheless held legal the seizure of unlawfully possessed 
draft cards found concealed in a bureau drawer after a five hour search. No search 
warrant was issued. The search leading to the discovery of the cards was conducted 
by federal agents following the arrest of the defendant under a warrant of arrest issued 
for an unrelated crime—violation of the Mail Fraud Statute. 

240277 U. S. 438, 476, 48 Sup. Ct. 564, 571 (1928). 

241WVire Tapping, Congress and the Department of Justice, 9 Int’L. Jurm. Ass'n. 
Butt. 97, 100 (1941). 

2427d. at 99. 
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excerpt from a report of a United States Senate Committee on Interstate 


Commerce recommending an investigatién of wire tapping carried on against 
public officials : 


“Wire tapping, dictographing, and similar devices are especially dan- 
s at the present time, because of the recent resurgence of a spy 
system conducted by Government police. Persons who have committed 
no crime, but whose economic and political views and activities may be 
obnoxious to the present incumbents of law-enforcement offices, are be- 
ing investigated and catalogued [sic]. If information gathered from 
such investigations is being obtained by wire tapping, dictographing, or 
other reprehensible methods, and if it is some day offered as evidence 
in a Federal criminal trial, the courts may have an opportunity to apply 
the principles of the Boyd case and of the Nardone cases. But on the 
other hand, the information may perhaps never be offered in such a case, 
because the victims of wire tapping and similar methods may perhaps 
never be charged with a crime. In this event, the information may be 
used in extra-legal controversies where the courts may have no oppor- 
tunity to adjudicate the matter. Wire tapping and other, unethical de- 
yices may lead to a variety of oppressions that may never reach the ears 
of the courts. They may, for example, have the effect of increasing the 
power of law enforcement agencies to oppress factory employees who 
are under investigation, not for any criminal action, but only by reason 
of their views and activities in regard to labor unions and other economic 
movements ; this is no fanciful case—such investigations are a fact today. 
In short, unauthorized and unlawful police objectives may be aided by 
wire tapping and dictographing practices, the extent of which we are 
not in a position to estimate without a careful inquiry into all the 
facts.”2** 


Finally, in addition to the dangers to the right of privacy and possible 
infringement of personal liberties resulting from wire tapping as a device 
for crime detection, it is contended that use by the government of a method 
so generally detested would breed disrespect for the law. It is better, ac- 
cording to this view, that some offenders escape the penalty for their crime 
than that the government blacken itself in this manner. Those who adopt 
this view conclude that it is impossible to draft a good law legalizing wire 
tapping and that the only answer to the problem lies in enactment of statutes 
similar to section 605 of the Federal Communications Act aimed at the abo- 
lition of official wire tapping. 

If enforcement officers are restrained from wire tapping by statute, either 
absolutely or qualifiedly, the question remains whether evidence secured by 


248Sen. Rep. No. 1304, 76th Cong., 3d Sess., 1 Senate Miscellaneous Reports, 76th 
Cong., 2d and 3d Sessions (1940). 
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interception of telephone communications in violation of law should be re. 
ceived by the courts. The various cénsiderations shedding light on this prob- 
lem have been more fully developed in the field of searches and seizures, by 
they are equally applicable here and will therefore be borrowed from the 
other source in order to present both sides of the controversy as fully as 
possible. The arguments in favor of admitting eyidence secured by unlawfy 
wire tapping may be summarized as follows: 

1. Exclusion of the evidence violates the ancient rule that evidence jg 
admissible regardless of the manner in which it was obtained. The reason 
behind this rule is a sound one, and supports its retention, namely, the court 
will not interrupt the trial to determine a “collateral” issue, but will receive 
all relevant evidence offered in order to do justice on the issue before it. 

2. Evidence of intercepted conversations as it is usually offered in the 
form of dictograph or phonograph records, is the most reliable evidence ob. 
tainable and particularly valuable therefore in proving the guilt or innocence 
of the accused. 

3. The terms of the statute are usually, as in the case of New York, 
silent concerning the exclusion of evidence obtained in violation of its pro- 
visions, The courts should not read into it a clause which the legislature 
did not include. 

4. The wire tapping statute was intended to operate on the departments 
of government, not on private individuals. An officer violating its provisions 
is acting outside the scope of his authority, and thereupon ceases to be a 
governmental agent for whose acts the state is responsible. 

5: An officer who violates the wire tapping statute is subject to a civil 
action instituted by the victim of the act. He may also be punished crimi- 
nally, or held for contempt of court, if he disobeyed a warrant, or demoted 
or disciplined by his superior officer. The statute prohibiting or regulating 
wire tapping should be enforced by one of these direct means rather than 
indirectly by exclusion of the evidence. 

6. Suppression of illegally intercepted conversations enables any law en- 
forcement officer, by some negligent disregard of the prescribed procedure 
for obtaining the warrant, to tie the hands of the court in determining the 
guilt of an offender. 

7. A court’s rejection of relevant proofs will often lead to freeing of 
a dangerous criminal. This result does incalculable harm without in any way 


compensating the victim of the illegal interception or punishing the guilty 
officer. 
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In opposition to these considerations, the following arguments have been | 
advanced :2*# 

1. Interruption of the trial is not a reason for ignoring the illegal source 
of evidence. It is customary to halt proceedings and exclude the jury when- 
ever a question of law arises concerning admissibility of the evidence. 

2. A court, in receiving evidence of illegally intercepted conversations, 
ratifies the act of the offending officer in acting outside the scope of his 
authority. The judicial branch of the government cannot accept the fruits 
of misconduct of the executive department without creating a general dis- 
trust of the law. 

3. The right which the law seeks to protect in the provisions directed 
against wire tapping is sufficiently important to warrant the escape of an 
occasional offender, if necessary, in order to give it practical éffect. Many 
of the fundamental guarantees of personal liberties ‘are enforced at an equal 
cost—the right of confrontation, the reasonable doubt rule, even the right 
to trial by jury.?** 

4. Exclusion of illegally intercepted communications is the only practi- 
cable method of enforcing the wire tapping statute. A penal sanction, if it 
exists, will not be invoked.”*® Cases of illegal searches and seizures are in- 
numerable, as shown by the many times the courts are confronted with the 





24This position is taken by 8 Wicmore Evipence § 2184 (3d ed. 1940); Plumb, 
Illegal Enforcement of the Law, 24 Cornett L. Q. 337 (1939); Greenman, Wire Tap- 
pInc, Irs ReLaTion To Civic Lisertres 45 (1938); Patterson, A Case for Admitting 
in Evidence Liquor Illegally Seized, 3 Ore. L. Rev. 334 (1924) ; 24 Ky. L. J. 191 (1936). 

245Commentators opposed to admission of illegally seized or intercepted evidence are 
CornELIUS, SEARCHES AND SEIzuRES § 8 (2d ed. 1930); Corwin, The Supreme Court’s 
Construction of the Self-Incrimination Clause, 29 Micu. L. Rev. 191 (1930); Atkinson, 
Admissibility of Evidence Obtained through Unreasonable Search and Seisure, 25 Cow. 
L. Rev. 11 (1925); Rosebraugh, A Case for the Exclusion of Evidence Obtained by 
Illegal Search, 3 Ore. L. Rev. 323 (1924); 16 Tenn. L. Rev. 470 (1940); 8 Forp. L. 
Rev. 110 (1939). 

246Senator Wagner, as delegate to the Constitutional Convention in 1938 said: “I have 
no fear that the exclusionary rule will handicap the detection or prosecution of crime. 
All the arguments that have been made on that score seem to me to be properly directed 
not against the exclusionary rule but against the substantive guarantee itself. The ex- 
clusion of the evidence is only the sanction which makes the rule effective. It is the 
rule, not the sanction, which imposes limits on the operation of the police. If the rule 
is obeyed as it should be, and as we declare it should be, there will be no illegally ob- 
tained evidence to be excluded by the operation of this sanction. 

“It seems to me inconsistent to challenge the exclusionary rule on the ground that 
it will hamper the police, while making no challenge to the fundamental rules to which 
the police are required to conform. If those rules, defining the scope of the search which 
may be made without a warrant, the requirements which must be met to obtain a war- 
rant once the scope of a search under a warrant are sound, there is no reason why they 
should be violated or why a prosecuting attorney should seek to avail himself of the 
fruits of their violation.” 1 Rev. Recorp or N. Y. Const. Con. 560 (1938). 
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question of admissibility of illegally seized evidence, and yet prosecutions of 
officers for making the illegal seizures are extremely rare. The illegal act jg 
often performed at the direction or in pursuance of the policy of the head 
of the department charged with law enforcement. At least it is committed 
for the purpose of securing a conviction, which will make a better record 
for the prosecutor. He cannot be expected, therefore, to invoke a penal sanc. 
tion against a guilty subordinate. If the criminal act was done negligently 
and not maliciously, too stern an attitude towards the offender might even 
discourage enforcement of the law m cases where there may be any doubt 
of legality. 

The possibility of disciplinary measures is insufficient to deter the police 
from making illegal interceptions, since the chief law enforcement officer 
will be reluctant to proceed in this manner for the same reason that he refuses 
to invoke penal sanctions. 

Punishment of the offending officer for contempt of court is also inade- 
quate as a remedy for an illegal interception. If the illegal act was a wilfy 
violation of a court order, the court would doubtless have jurisdiction to pro- 
ceed against the responsible person for contempt.*** The absence of any 
person sufficiently interested to take the initiative in instituting the proceed- 
ings would, however, make this remedy ineffectual. In the most egregious 
cases, those in which the wires are tapped without any attempt to comply 
‘with the law by obtaining an order of the court, the offender would seem 
to be beyond the reach of a contempt proceeding. 

A civil action against an officer by the victim of any illegal interception 
is no more feasible than other remedies. Where the tapping occurs on the 
premises of the’ plaintiff, an action of trespass might be maintained, but the 
injury to property is usually infinitesimal and would lay the foundation for 
only nominal damages. In the more usual case where the tapping occurs 
outside the premises, the plaintiff could claim invasion only of a right of 
privacy. As previously noted, recovery has been allowed in two courts for 
eavesdropping on private conversations on the theory that violation of this 
right is actionable. It seems doubtful, however, whether it would be rec- 
ognized in all jurisdictions. But whatever the theoretical right of the person 
whose telephone wires have been tapped, it is certain that a jury would grant 
him only nominal damages unless he could prove a substantial injury by the 
disclosure of his business. The evidence necessary would often violate the 


247CoRNELIUS, SEARCHES AND Seizures §§ 8, 9 (2d ed. 1920); Atkinson, Admissi- 
bility of Evidence Obtained through Unreasonable Searches and Scizures, 25 Cou. L. Rev. 
11 (1925). 
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yery secrecy which he hoped to maintain. The expectation of nominal dam- 
ages is insufficient to induce most persons to spend the time and money to 
institute a civil action, regardless of the value of the right which they would 
thus seek to protect. A person who had been indicted and convicted of a 
crime would receive no consideration from a jury in any action of damages 
which he might institute for illegal interception of messages which tended 
to prove his guilt. The impediments in the way of any recovery by an inno- 
cent victim of wire tapping would usually prove insurmountable. Out of the 
many officers usually involved in an illegal wire tapping operation, it is dif- 
ficult to choose as defendants those whom a jury would be likely to hold 
responsible for the illegal act. If damages should be awarded, the defendant 
would often be judgment proof. 

In the light of these various considerations for and against exclusion of 
evidence obtained by illegal interception, one conclusion concerning the law 
of New York seems inescapable. This state has led the way in adopting a 
policy of supervised wire tapping for the purposes of crime detection. This 
was the considered position of the Constitutional Convention and the Legis- 
lature, and the arguments’in its favor and in favor of an absolute prohibition 
against official wire tapping are so evenly balanced that in the absence of 
clear-cut factual studies it is difficult to decide conclusively which is the 
wiser course. 

It is clear, however, that the right to be secure against unreasonable inter- | 
ceptions conferred by the New York Constitution and statutes is a hollow 
right in the present status of the law. Its violation by a public officer is not 
even punishable criminally. A penal sanction is not, however, sufficient to 
give this right meaning if it rests with the chief prosecuting officer to enforce 
it. It has been suggested that the weakness of a penal provision might be over- 
come by the adoption of a summary proceeding by which the court might take 
the initiative in prosecuting the offending officer upon the affidavit of the in- 
jured party and hearing of the officer.24* The proceeding would thus be set 
in motion without the intervention of the department of law enforcement. 
Serious objections might be raised, however, on the score of unconstitution- 
ality to a proceeding, criminal in its nature, which denied the right to formal 
indictment.?#® 

The soundest and most effective measure for giving meaning to the pro- 
visions against unreasonable wire tapping would be an express direction to 





*%48Plumb, Illegal Enforcement of the Law, 24 Cornett L. Q. 337 (1939). 
2497d. at 388. 
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the courts to exclude evidence secured by illegal interceptions.*° The knowl. 
edge that the fruits of forbidden wire tapping would be useless to them op 
trial should cause the police to adhere strictly to the requirements of the 
procedure for securing an ex parte order from the court authorizing tappi 

of a particular line. To obviate the possibility that the blunder of the police 
might mar the usefulness of an entire wire tapping operation, the provision 
for exclusion of the evidence might attempt some distinction between inter. 
ceptions undertaken in violation of the fundamental right, as those where 
no warrant was obtained or the warrant was void on its face, and intercep. 
tions made under a warrant inadvertently issued with a minor defect. This 
distinction would discourage deliberate flouting of the law, but at the same 
time, avoid freeing a criminal because of an oversight on the part of an 


| officer. 


20This suggestion is offered on the assumption that the wire tappi isi 

ne z - pping provision 
the New York Constitution and statutes are not invalid by reason of their ‘conflie vi 
section 605 of the Federal Communications Act. See Part IV, supra. 
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(Reprinted with the kind permission of the copyright owners of the University ot Pennsylvania La 


Review. from p. 157. vol. 103 (1954 


ON CURRENT PROPOSALS TO LEGALIZE 


WIRE TAPPING * 
Louis B. Schwartz t 


On wire tapping, as on most problems of the penal law, where one 
comes out depends largely on the attitudes and assumptions which one 
brings to the controversy. At one extreme, one may believe that social 
order depends almost entirely on punishment by law, and requires cap- 
ture, conviction and severe treatment of as many culprits as possible. 
At the other extreme is the view that all criminal law is simply crudely 
disguised vengeance, that jail and capital punishment are pointless 
cruelties deterring no one, embittering more criminals than they re- 
form, and inflicting less pain on the guilty than on their innocent de- 
pendents. Between these two extremes is a third position that may 
commend itself to moderates. This position accepts the hypothesis of 
deterrence by example, but not the proposition that the best penal 
system is the one that produces convictions and sentences in 100% 
of the cases of crime. The paradoxical fact is that arrest, conviction, 
and punishment of every criminal would be a catastrophe. Hardly 
one of us would escape, for we have all at one time or another com- 
mitted acts that the law regards as serious offenses. Kinsey has tabu- 
lated our extensive sexual misdeeds. The Bureau of Internal Revenue 
is the great archive of our false swearing and cheating. The highway 
death statistics inadequately record our predilection for manslaughter. 
100% law enforcement would not leave enough people at large to build 
and man the prisons in which the rest of us would reside. Somehow 


* This article is based on an address delivered at the Seventeenth Annual Judicial 
Conference, Third Judicial Circuit of the United States, September 9, 1954. Foot- 
notes have been supplied by the editors. 


As introduced, the bill receiving Administration support, H.R. 8649, 83d Cong., 2d 
Sess. (1954), proposed by Rep. Kenneth Keating, authorized the admission of wire 
tap evidence procured before or after the effective date of the Act with the 
Attorney General's approval in criminal cases involving the national security or de- 
fense of the United States. Divulgence or publication of this information for other 
purposes is punishable by fine or imprisonment. When approved by the House of 
Representatives, the bill was amended to require that an authorization for a wire tap 
he secured from a federal judge if the evidence thus obtained is to be admissible. 

The bill proposed by the late Senator Pat McCarran, S. 3229, 83d Cong., 2d 
Sess. (1954), prohibited unauthorized wire tapping but permitted interceptions im 
security cases which are made with the approval of the Attorney General and 
pursuant to a court order This order would be effective for six months with possibility 
at renewal. Information so obtained would be admissible in evidence. 


+ Professor of Law, University of Pennsylvania Law School 
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we manage to conduct a fairly orderly, stable society although arrests 
are made in a small percentage of the offenses committed, and convyic. 
tions lag very far behind arrests. 

A penal system gives us about all we can get out of it if appre. 
hension and punishment are pursued and inflicted with sufficient de- 
termination that a would-be law violator must count them as substan. 
tial risks. The escape of an occasional or even many guilty individuals 
because of the procedural safeguards that we accord to the accused, is 
therefore a tolerable price to pay for the preservation of an atmosphere 
of freedom and respect for individuality. Anglo-American societies 
have willingly paid this price for many centuries. Consider the number 
and variety of escape hatches for criminals built into our traditional and 
constitutional structure: the rule against searching a suspect or his 
house or his papers except on reasonable grounds previously exhibited 
to a judge; the requirement that prosecution witnesses tell their story 
in court, in the presence of the accused; the necessity that accomplice 
testimony be corroborated; the privilege against self-incrimination; 
the right to prevent one’s spouse or lawyer from testifying to the crimes 
one has admitted in confidence; the constitutional necessity to produce 
two witnesses to an overt act of treason; the requirement of proof be- 
yond a reasonable doubt; the right of trial by jury with the concom- 
itant opportunity of the defendant to avoid punishment if a single 
juror, however obtuse, remains unpersuaded. 

One stands amazed at these products of 1000 years of Anglo- 
American experience in restraining law enforcement. Make no mistake 
about it. These are not rules for the protection of the innocent alone, 
They are rules which operate and were intended to operate before any- 
one could decide whether the suspect was innocent or guilty. They 
are rules which are availed of in the vast majority of cases by persons 
more likely guilty than not. Their peculiar usefulness to the “guilty” 
is no accident, for many of these rules were written into the Constitution 
by real “criminals,” fresh from experience as smugglers, tax evaders, 
seditionists and traitors to the regime of George III. Theirs was no 
mawkish sentimentality for miscreants. They understood, as we must 
understand, that the law enforcement net cannot be tightened for the 
guilty without enmeshing the innocent; that decent law enforcement is 
possible without impairing the bulwarks against injustice and tyranny; 
and that the worth of a society will eventually be reckoned not in pro- 
portion to the number of criminals it crucifies, burns, hangs or im- 
prisons, but rather by the degree of liberty experienced by the great 
body of its citizenry. There have never been more determined law 
enforcers than Nazi Germany or the Soviet. 
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Accordingly, moderates in law enforcement, while ready to give 
the Government the powers it needs tc investigate and punish treason 
or espionage, will not be stampeded into legislation subversive of the 
great right to be let alone merely because an occasional conviction may 
be lost. Moreover, in conceding the Government such powers as the 
privilege to eavesdrop on telephone conversations, if specific need for 
that can be shown, moderates will demand a careful definition of the 
power and the maximum practicable safeguards. 


Tue NEED For New Wire TapPiNnG LEGISLATION Has Nor 
BEEN SHOWN 


Any consideration of wire tapping proposals must begin with the 
question whether and why we need it. Even ardent proponents of 
wire tapping do not regard it as an unmixed blessing. They recognize 
that costs and dangers are involved, and see themselves therefore as 
taking a calculated risk to meet the necessities of national defense or of 
a broader war against crime. What then do we know of this so-called 
necessity? The congressional hearings * offer little but reiterated ex- 
pressions of opinion by representatives of the Defense and Justice De- 
partments. Were it not for the high position of the aythors of these 
opinions, the wire tapping case would fail at this point for want of pros- 
ecution. The people can hardly be expected to submit themselves to 
a more intrusive police surveillance merely because some officials ex- 
press the view that it will be a good thing. Nevertheless, when the 
official views are sponsored by Presidents as far apart as Franklin 
Roosevelt and Dwight Eisenhower, and by Attorneys General as diverse 
as Jackson, Clark, Biddle and Brownell, it becomes our duty at least to 
endeavor to imagine the factual basis for the requested power. If, after 
this exercise, we remain unconvinced, we shall be in such distinguished 
company as the Bar Associations of Chicago and New York City. These 
organizations opposed the wire tapping bills before the Senate Judiciary 
Committee. Chicago declared that Congress should not act until pro- 
ponents had carried the burden of proof that the threat to national 
security is ‘great enough to justify departure from the normally sound 
policy of prohibiting wire tapping altogether.” * New York said: “Un- 
fortunately, no Attorney General has cited data or instances where 
wire tapping was the only feasible way of acquiring information of 


1. Hearings before Subcommittee No. 3 of the House Committee on the Judiciary 
on H.R. 408, H.R. 477, H.R. 3552 and H.R. 5149, 83d Cong., Ist Sess. (1953). Hear- 
ings before a Subcommittee of the Senate Committee on the Judiciary on S. 832, 
S. 2753, S. 3229 and H.R. 8649, 83d Cong., 2d Sess. (1954). 


2. Senate Hearings, supra note 1, at 236. 
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crimes affecting the national security, or where, without the use of 
wire taps, the course of an investigation would have been seriously 
impeded.” * 

During my own four years in the Criminal Division of the De 
partment of Justice I must have reviewed thousands of FBI reports, 
I helped write Supreme Court briefs in the second Nardone case,* which 
forbade indirect use of wire taps, the Weiss case,® excluding from eyj. 
dence intrastate communications obtained by wire tapping, and the 
Goldman case ® approving the use of the detectaphone, a device placed 
on the exterior wall of an apartment for the purpose of amplifying 
sound waves coming through the wall. I argued as effectively as | 
could for the necessity of the surveillance devices. But, looking back, 
it is clear that there never was a showing or even a serious attempt to 
show that we would catch fewer criminals or that criminal activity 
would increase in case of the unavailability of the surveillance devices 
involved. All we could prove, and I think all that the current talk of 
necessity means is that the prosecution will lose a particular con- 
viction, as in the Coplon case,” when it becomes known that an illegit- 
imate detection device has been employed. This does not prove that 
future Coplon cases cannot be found and successfully prosecuted by 
more orthodox procedures. Nor is it reasonable to suppose that the 
failure of the Céplon prosecution has encouraged or increased espionage 
activity. A traitor who risks death if apprehended is certainly not 
going to be deterred by the knowledge that his telephone may be tapped; 
at most, he will avoid use of the telephone. Our national survival 
through four terrible decades of world war and revolution is almost 
alone sufficient to raise doubt regarding the present necessity of resort 
to wire tapping for self-preservation. 

The core of the argument of necessity is no more than this: in 
some cases wire tapping may be the casiest way to secure evidence. 
Or, putting it another way, alternative methods of investigation would 
be more expensive. For example, if wire tapping be forbidden, an 
extra agent may have to be assigned to shadow the suspect, or a little 
more time or care taken to assure that the arrest Aill be made after the 
suspect has passed the incriminating documents to his fellow-spy. It 
is not even certain that these alternatives would in the long run prove 


3. Id. at 118-19 

4. Nardone v. United States, 308 U.S. 338 (1939). 

5. Weiss v. United States, 308 U.S. 321 (1939). 

6. Goldman v. United States, 316 U.S. 129 (1942). 

7. United States v. Coplon, 185 F.2d 629 (2d Cir. 1950). cert. denicd, 342 US. 
20 (1952); 191 F.2d 749 (D.C. 1951), cert. denied. 342 U.S. 926 (1952). The 
retroactive provisions of the Keating bill would probably permit the admission ot 
wire tap evidence in another Coplon trial. See star note at p. 157 supra. 
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more expensive or less efficient than wire tapping, which makes pro- 
tracted demands on skilled men and equipment, and must in many 
cases be completely unrewarding. It is conceivable that enforcement 
people are fascinated by wire tapping somewhat in disregard of rational 
considerations of cost. There is a certain satisfaction in being the un- 
seen viewer, the unknown overhearer of the private exchanges of others. 
Besides, the police of all ages have known that damaging evidence ob- 
tained from the lips or precincts of the accused himself commands an 
almost overwhelming credit. The temptation to seek this kind of evi- 
dence has therefore been well nigh irresistible. One era approves of 
torture to secure such self-incrimination. Another will give its law- 
men general search warrants. A third permits mass arrests, indefinite 
police detention and interrogation of suspects in the hope of extracting 
a confession. These may be the easy way to enforce the law, but the 
experience of centuries shows that convenience of the police is not syn- 
onymous with public interest or necessity. On the contrary, the 
framers of our lederal Constitution wrote into the Fourth and Fifth 
Amendments the view that the paramount necessity of our kind of na- 
tional life is to confine police activity within well defined limits, even 
though the framers were practical men who well understood that such 
restramts on police would enable an occasional criminal to escape the 
law. 


Wire Taprinc Is More DANGEROUS THAN OTHER Forms oF NECESs- 
SARY POLICE SURVEILLANCE 


Too much of the opposition to wire tapping has contented itself 
with the observation that it is “dirty business.” * That’s not enough, 
for there is an unavoidable element of dirty business in all penal law 
enforcement. Capital punishment and long imprisonment are in them- 
selves repulsive measures, cruel not only to the miscreant but to his in- 
nocent family. In the field of criminal investigation, the law tolerates 
much that would offend sensitive spirits. Police must eavesdrop, spy, 
employ stool pigeons, plant informants inside conspiracies. Those 
who would withhold authority to tap telephone wires have some obliga- 
tim to show wherein this practice is worse or more dangerous than 
others admittedly necessary. 

The chief difference between wire tapping and other forms of 
surveillance is the extent of its intrusion into the privacy of people who 


8 See Olmstead ve United States, 277 U.S. 438, 470 (1928) (dissenting opinion 
of Justice Holmes). 


9 Rut cf.. Donnelly, Comments and Caveats on the Wire Tapping Controversy, 
63 Yaue LJ. 799, 805-07 (1954). 
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are not even suspected of crime. For example, while tapping one tg. 
ephone the police of New York recorded conversations involving, a 
the other end, The Julliard School of Music, Brooklyn Law Schoo! 
Consolidated Radio Artists, Western Union, Mercantile Commereig] 
Bank, several restaurants, a drug store, a real estate company, an jm. 
porter, many lawyers, a stationery store, a dry cleaner, numerous bars 
a garage, and the Prudential Insurance Company.’® In the Coplon 
case, the FBI recorded talks between the defendant and her mother, 
a quarrel between a husband and wife who had no connection with 
the case, and conferences between the defendant and her lawyer." 
Sometimes it is said that innocent people have nothing to fear from 
their conversations being overheard. But this ignores the nature of 
conversation as well as the fact that most people have some aspects of 
their lives that they do not wish to expose. Free conversation is often 
characterized by exaggeration, obscenity, agreeable falsehoods, and 
the expression of anti-social desires or views not intended to be taken 
seriously. The unedited quality of conversation is essential if it is to 
preserve its intimate, personal and informal character. How anxious 
people are to preserve this unedited aspect of telephone conversations 
can be seen from the public reaction against the recording of telephone 
conversations even by one of the parties to the call. This gave rise to 
the FCC regulation requiring warning signals on lines to which re. 
cording devices are attached."* The uproar in the Army-McCarthy 
hearings over the transcribed telephone conversations is another illus- 
tration. The objection of course is even more serious when it becomes 
a matter of having one’s telephone conversations recorded by police 
agents. Government officials and business and political leaders are 
beginning to hesitate to employ the telephone, so that we may be reach- 
ing a stage where the telephone’s usefulness as an instrument of com- 
merce and government is being impaired, without demonstrable gains 
in law enforcement. 

All this suggests that one clear need in the field of wire tap legis- 
lation is unequivocal prohibition of such wire tapping as we do not 
choose to authorize. This is needed because the present law ™ makes it 





10. Westin, The Wire Tapping Problem: An Analysis and A Legislative Pro- 
posal, $2 Cor. L. Rev. 165, 188 n.112 (1952). 


11. Donnelly, supra note 9, at 804-05. 


12. Use of Recording Devices in Connection with Telephone Service, 12 F.CC. 
1005, 1008 (1948). 

13. “No person receiving or assisting in receiving, or transmitting, or assisting 
in transmitting, any interstate or foreign communications by wire or radio shall 
divulge or publish the existence, contents, substance, purport, effect, or meaning 
thereof, except through authorized channels of transmission or reception, to any 
person other than the addressee, his agent, or attorney, or to a person employed 
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ynlawful to “intercept and divulge’ and the Department of Justice has 
interpreted this as punishing wire tapping only when the intercepted 
communication is disclosed by the intercepting agent to someone out- 
side the government. Likewise it would appear that any unauthorized 
private tapper is immune unless it can be proved that he passed along 
the intercepted communication.'* Despite the unsatisfactory character 
of this interpretation, which would legitimate unrestricted wire tapping 
so long as the information was used only within the executive depart- 
ment and not divulged in court or elsewhere, administration proposals 
do not undertake to make unauthorized wire tapping itself a crime. 
Returning to the comparison of wire tapping with other surveil- 
lance practices, it appears that wire tapping is a more drastic interfer- 
ence than is constitutionally permissible under search warrant. A 
search warrant must specify the things for which the officer is to search 
and, in general, these must be either articles used to commit the 
crime or else the proceeds of crime. A search for an object of purely 
evidentiary significance would almost certainly be held unconstitutional, 
as in case the warrant purported to authorize the seizure of a personal 
diary containing an account of the alleged crime. But wire tapping is 


unavoidably a hunt for evidence, pure and simple, ¢. ¢., for incriminating 


admissions. And since no one can forecast when the incriminating 
admission will be made, the hunt may have to go on for months, as 
against the specific and limited temporal authority granted by the ordi- 
nary search warrant for tangible things. The administration proposal 
sets no time limit on the continuance of an authorized tap; even the 
more restricted bill sponsored by the late Senator McCarran authorizes 
six months of wire tapping, with provision for renewal.’® 





or authorized to forward such communication to its destination, or to proper account- 
ing or distributing officers of the various communicating centers over which the 
communication may be passed, or to the master of a ship under whom he is serving, 
or in response to a subpoena issued by a court of competent jurisdiction, or on 
demand of other lawful authority; and no person not being authorised by the sender 
shall intercept any communication and divulge or publish the existence, contents, 
substance, purport, effect, or meaning of such intercepted communication to any 
person; and no person not being entitled thereto shall receive or assist in receiving 
any interstate or foreign communication by wire or radio and use the same or any 
information therein contained for his own benefit or for the benefit of another not 
entitled thereto; and no person having received such intercepted communication 
or having become acquainted with the contents, substance, purport, effect, or meaning 
of the same or any part thereof, knowing that such information was so obtained 
shall divulge or publish the existence, contents, substance, purport, effect, or meaning 
of the same or any part thereof, or use the same or any information therein contined 
for his own benefit or for the benefit of another not entitled thereto: Provided, That 
this section shall not apply to the receiving, divulging, publishing, or utilizing the 
contents of any radio communication broadcast, or transmitted by amateurs or 
others for the use of the general public, or relating to ships in distress.” (Italics 
added.) 48 Srar. 1103 (1934), 47 U.S.C. §605 (1952). 


14. Senate Hearings, supra note 1, at 14. 
15. See star note at p. 157 supra. 
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Wire tapping is more intrusive than authorized search {o, 
tangibles for the additional reason that the subject is less likely to be. 
come aware of the intrusion. A citizen can take action against a Goy. 
ernment agent who breaks into his house unreasonably or seizes prop- 
erty improperly. Not so the victim of wire tapping. Only in the 
unusual case where the tap yields evidence that is made public in court 
proceedings can a person whose privacy has been invaded learn of the 
fact. The restraining effect of complaints by injured parties is thys 
largely removed in wire tapping. In this connection it should be noted 
that the wire tapping proposals contemplate tapping of anyone’s wire, 
not merely that of a suspect. It is interesting to speculate what chance 
Wire tapping legislation would have if it required the Government to 
notify each person, not involved in the alleged offense, whose commu. 
nications were intercepted. I should suppose that public protest by 
ordinary law abiding citizens who learned that their communications 
had been intercepted and recorded would be prompt and overwhelming. 
If that is the correct assumption, permissive wire tap legislation can 
be passed and kept on she books only so long as the people affected 
are kept ignorant of its operation. 

A final special difficulty of surveillance by wire tapping arises from 
the assertion of the Department of Justice that wire tapping cannot 
practicably be subjected to judicial control,’* in the way that search 
warrants must be justified before commissioners and magistrates. The 
arguments which the Department of Justice advances for making it 
the sole judge of the propriety of its own wire tapping are not especially 
convincing. There is talk of the necessity for speedy action, as if the 
decision to tap a wire would have to be made on the run, although the 
tap is to operate for six months or a year. There are forebodings of 
“leaks” through the judiciary, mot supported by actual experience under 
the New York law which requires judicial warrants. In any event, 
the Department of Justice position on warrants only underlines the pos- 
sibilities of abuse in the bill which it seeks, especially taking into ac- 
count the certainty that not the Attorney General but some subordinate 
will in practice make the critical decision. 

Comparing wire tapping with stool pigeon and eavesdropping 
techniques, the former appears as the more significant threat to the ordi- 
nary individual's sense of security in his personal relationships. The 
possibility of betrayal by an associate is a known risk of every relation- 
ship, and most people are content with the opportunity to gauge that 
risk according to their appraisal of the other person's character. A 
person who does not wish to be overheard can take precautions which 
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will ordinarily be effective. The remote and invisible eavesdropper-by- 
wire is not someone whom the speaker has elected to trust, but an un- 
known and practically indetectable intruder, the very possibility of 
whose existence may interdict the use of the telephone by honest folk 
as well as criminals. I do not pause here to examine how far the pres- 
ent argument might be applicable to non-wire-tapping devices, ¢. g., 
the detectaphone which amplifies sound waves transmitted through 
solid walls, and so enables the police to eavesdrop from the outside, 
although the suspect may think he is in the privacy of his own apart- 
ment. 


Wuat CrIMES SHOULD BE SuBJEcT TO WIRE TAPPING 
INVESTIGATION 


Assuming that a case can be made out for wire tapping in some 
situations, it becomes important to confine the procedure to situations 
of clearest necessity and least danger. One way of doing that is to 
specify the serious crimes where wire tapping may be used. Needless 
to say, there is wide disagreement as to what offenses are sufficiently 
grave. One test which might have been thought appropriate would 
be the severity of the maximum punishment that can be imposed for 
the crime. A list based on this principle would have included not only 
such national security offenses as treason and espionage, but also cap- 
ital offenses like murder and kidnapping. The administration pro- 
posals stick to the national security test, which is more restricted in 
failing to provide for the most serious offenses against individuals, 
but much broader in another respect, for there are blanketed in many 
offenses arising under latter-day internal security measures such as the 
Subversive Activities Control Act. 

The most questionable inclusion in the administration wire tapping 
proposals is sedition. " Sedition as a crime is itself fraught with danger 
to freedom of speech. This difficulty inherent in the crime of sedition 
is aggravated when police officers are empowered to pursue subversive 
talk evén on the privacy of the wires. When it comes to sedition many 
of the previously discussed objections to wire tapping operate in their 
most acute form. Evanescent anti-Government remarks taken out of 
context can easily be made to sound more frightful than their true 
import. The conspiracy dragnet is at its widest. Whole political par- 
ties and the amorphous group called fellow-travelers become legitimate 
objects of surveillance. If the political and prosecuting arm of govern- 
‘ment is to be its own judge of the necessity for wire tapping, as under 
the administration proposals, and in an atmosphere such as has pre- 
vailed in recent years, one can hardly see effective limits on the spying 


45495 O—60—pt. 4 39 
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upon government officials and opposition elements. Some of the rm 
ports emanating from Washington in relation to the use of wire tapp; 


and lie detectors in the State and Defense Departments would indica) | 
that the first and most obvious result of this kind of pursuit of National 


security is to undermine the morale of our own government officials 


SomE NEcEssARY SAFEGUARDS IN ANY Wire Tap LEcIsLatioy 


Testimony before the congressional committees showed that wire. 
tap recordings can be easily and undetectably edited and altered." } is 
therefore essential that any legislation include provision, not found ip 
the administration proposals, to assure the integrity of the recording. 


Official tapping should, in the first place, have to be recorded. The 


use of agents’ recollection of the content of intercepted messages ap. 


pears to be unjustified."* Original recordings should be sealed unt | 


returned to the custody of the authorizing agency. Where intercepted 
communications are to be introduced in a criminal trial, defense counse 
should have access in reasonable terms to the original recordings 
Finally, in undertaking to experiment with a feared surveillance 


device, it would seem prudent to call for a periodic review of the | 
conditions of its use, by some disinterested group whose report will | 


carry weight with Congress and the public. 


TAPPING WITH ONE Party’s PERMISSION 


The administration proposals fail to take one step which might 


legitimately be taken to clarify or affirm the right to make a recording | 
of a telephone conversation upon permission of one of the parties to the | 


call. This would be especially useful in cases of kidnapping, extortion, 
bribery, and the like, where the intended victim calls in the law. Under 
these circumstances the crime itself is likely to be committed by tele 
phone during the specific conversaticn which the officer is invited to 
overhear. The situation does not differ ethically or practically from 


the case where an intended victim secretes a policeman in his own | 


home to overhear an attempted extortion. Ordinary use of the phone 
is not imperiled by a practice limited as suggested. The risk to which 
the non-consenting party is subjected is not really a wire tapping ris 
but the risk of betrayal by the other party who acquiesced in the tap, 





17. Robert Coar, Director of the Joint House-Senate Radio Facility, testified — 


that a recording of a speech by Winston Churchill was altered to significantly 
change the meaning without detection by reporters who heard the speech as it was 
delivered. Senate Hearings, supra note 1, at 112. 

18. On Lee v. United States, 343 U.S. 747 (1952), rehearing denied, 343 US. 
848 (1952). 
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a risk inherent in any form of communication with him. The present 
doubt as to the lawfulness of having even one’s secretary record a tele- 
phone conversation from another extension of the same phone derives 
from the decision of the Second Circuit,’® that dual listening at the end 
of the line constitutes “interception.” One can share Judge Learned 
Hand’s revulsion to this as a practice in ordinary circumstances; but 
the niceties of ordinary relations cannot, as pointed out previously, be 
the test of enforcement practice. 


CoNCLUSION 


If in the foregoing observations I have taken too niggardly a view 
of the powers to be entrusted to the government, I can only say that in 
such matters it is well to err on the side of caution. Two centuries ago 
a Philadelphia lawyer named John Dickinson wrote: “A perpetual 
jealousy respecting liberty is absolutely requisite in all free states. 


Liberty is never exposed to so much danger, as when the people believe 
there is the least.” *° 


—_————— 
19. United States v. Polakoff, 112 F.2d 888 (2d Cir.), cert. denied, 311 U.S. 
653 (1940). 


20. Bowen, JoHN ADAMS AND THE AmeRicAN Revo.uTion 309 (1950), quoting 
from Dicxinson, Letters frum a Farmer in 2 Lire anp Warittncs 386, 393 (1895). 
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, ; 
general |} vw te ‘ neent, Ky writ ru c.. Sco I's e Alvert 
Strange, 2 Dele w & . 652, 695 (1549). 

©“ ihe quest wever, es nut turn apon the form or amount of mischief of a4 

vantaye, loss or gai The author of manuscripts, whet e iw f gor scure, 
’ ; : 4 

low or high, has aright to say of them, if int nt, tha f resting of ull, 

hg@ht of heavy, saleall rf unsaleaile, they shall not, w his nt, te pune 
lash Knipht Vv. ¢ n Pris \ rt ran; 2 x 62, 4. 


— 
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sublishes it. It ts entirely independent of the copyright laws, 
a ) their extension into the domain of art. The aim of those 
statutes 1S to se ire to the a ithor, composer, or artist the entire 
wrofits aris m publication ; but the common-law protection 
ie les t bsolutely the act of publication, and in the 
exercise of his own diseretion, to decide whether there shall be 
ny 1p! hy! : 1 t : ‘| e statutory rivht is of no value, unl ss 
there is al ition; the common-law right is lost as seen as 
there Is 

What is ' ture, ¢ basis, of this right to prevent the pub- 
Heation scripts or works of art? It is stated to be the 
enforcement of t of property 1 no ditheulty arises in 
acceptin ethis \ \\ ce 1One as We h ivc only to de i! with the re- 
producti mot Lterary and artistic compositions The y certainly 
possess man) of the attributes of ordinary property: they are 


transierable ; they have a value; and publheation or reproduction 


. | . } ,, . . 9 I . 
sa Use by Ww » that value is realized mut where the Vaiue of 
thé production ts lound mot in the right to take the profits arising 
from publication, but in the peace of mind or the reiiet atiorded 
LL ti6 * 1! a ; 

by the abi prevent any publication at ail, it ts dificult to 
regal thes ht as one of property, in the common acceptation 

Deke of (JQucens>errs Shebbeare, 2 Edlen, 320 (175 , Bartlett vo, Crittenden, 
5 McLean, 32, 41 (154 

* Drone on Ee. PS to2, 1O4 Tarton » Prang, % Chifford, S37, $45 (1572); 
Jefierss v. 1 4 TEL. CC. Sas, 867, g62( tSs4 

The quest will be whether the bul bas stated facts of w h the court can take 
notice, ASA Cc. fowl property, which tts bound to protect, The injunction cannot 
he Mainfained on any pronciple of this sort, thetifa letter has been written in ti 


way 
he fren ship atior’sa rea. 
pon for the Interference of the court,” Lord Eldon in Gee ©. Pritchard, 
413 (48:3). 


“Upon the principle, therefore, of protecting property, it is that the common law, in 


oftriendship, eit her the continuance or the discontinuance of t 


2 Swanst. 40?, 


cases Hot aided of prejudiced by Matute, shelters the privacy and seclusion of thought 


and Sentiments committed te writing, and desired by the author to remain not generally 


known,” Knight brace, V. ©,, in Prince Albert &. Strange, 2 DeGex & Sm. 652, 60x. 
it being « nacede that reasons f exped ncy and public px ycan never | 


the Sole basis of civil jaris diction, the question, whether upon 


© mea 

any ground the plaintiff 
can be eptitied to the rehef which he claims, remains to he answered: and it appears to 
withat there is only one ground upen whieh his title to clam, and our jurisdiction to 


grant, the relief, can be placed. We must be satistied, that the publication of private 


. 


letters, Without the consent of the writer, is an invasion of an exclusive right of prap- 
ofty which fermains in the writer, even when the letters have been sent to, and are still 
Whe Possession of his correspondent.”’ Duer, J., in Woolsey, * Jadd,4 Duer, pro, 384 
(1835). 
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' rit ' ) . , ‘ were ~~ ‘ 
; _, % , 4 at W Li c*\ Mor « 
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. work ' , Inthe p slat & Ti i t stan 8 respect, 
j ’ c. fey { A work wi b is never eon is ' i former 
' t. ’ ' ; I. te m trwor } : 
! i t at . ricgea, anaiyr@e i, ©» el IM Morse is, premented, 
und otherwise treated, in a manner that the latter is not 
however, — instea fa translation, anabriigment, or a review,— the case 
flaca ’ ’ se aman to have « scia er rks (‘inne 
c { I se eX eas 1), Which he has 1 t shed, or lost 
git t if min g I % . sul s he ‘ i ft : unduly of 
tau vs f i ‘ son, wi ts with a view t lation a descriptive 
c ° r mer tefthe manuscripts, with t t ' sent, does the 
' . | ‘ . . ’ 
la wt vel The same prin s that preves re candid 
j 7 at. i i er cD a Case als 
. ‘ ‘ ’ ** ‘ . , ¢ ) 
t aS Written to par par persens, of on particular 
% ‘ , ma mereiy t “rca na may be 
j . that } ha to tor f ents, with 
“ r harmicss ?. : fter 1 mime 
sm nerwise of a } are $ it th hee outward 
ore allings cven i “ rn Ce convieted af 
hter: , ’ : wgh the danger is sometimes escay 
Again, a ty he thuse of a man on a int of whose name alone a 
mer st W be mat f general curwsity. Ilow many persons vil be met 
: 6 
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Wards, cot n ready sale '” Kuight Bruce, V. C., in Prince Albert o. Strange, 208 
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Prince Albert * Strange, the court held that the common-law 


not merely the reproduction of the etchings which 


rule prohibited 
the plaintil! ind Queen Victoria bad made for their owt: picasure 
but also * the pudlish ng (at icast Dy pr ing or writin though 
not hy ec Pp’ ry resci yance, a des ripti r of them 
or less limited or summary, whether in the form of 


or otherw 


’ 4 ‘ . *\rrit 1 ¢. y o 
sessing I ‘ ‘ . REeCLeCd I m pil cy 

. , . } , 

That this protection Ca t rest upon the right to terary Oo 


, 


artistic property in any exact sense, appea 


v 
- 
; 
3 
- 
- 
“ 


1A copy or impres ft ngs Ww lonly bea means of communicating 
knowledge ar i n riginal, and es not a list and description of th 
sa > | ne ansa . tt t and effect are similar: for in hot the 
‘ tan ‘ . ‘ x vn t the | re t less ft e u} she i w“ 
and ¢ au rw r s ent 1 t Keep wl Ilv for his private us 
sod pleasure, and to withh ld altogether, or so far as he mav please, from the knowledge 
of others Cases n abriigments, translatioms, extracts, ar rit sms t pubtished 
works have no reference whatever to the present question; they ener upon the 
ext » { right if , * | a f s} Nd . ’ ! : ee is) ve 
rig) sin the au't ’ ‘ ' , . ‘ 4 ’ Per . n ‘ 
mon-law | tof property.” Lord | t rit \ ts tra MeN, &G 
2% 45 14 “Mr. lust Ya ‘I ? Ta r. Sa { tan a ' cate was 
exactly Siimiiar tt ; I tive iat rm at al wn be t 1 
inventions 8 u nthe same tf ting { of {| perty, ther t e¢ were 
mechanical or hterary, wt ran n anoorrery; that minoralit ve pirat 
another man’s inv was ase tasthat of | siteas. P ert me 1 
Works Or Works of t ‘ an for : ne . t nest © is 
alluw ‘? sulsist, t , ar ra ror J a nthyv a. ear co. not 

’ ‘ =. aia j a ta sf \ca ! 
woras i ay vs w trie ! : 
min j ; rt? ts vil r ‘ : 
The portf t as \ p-ta’ile \ v¢ 
himself in pr A nial very harmless, tw : se 
the comtert of n hissuccess in it b.very t. isa 
hend, to say that { his private hours is not more ha t withe 
out his sent t pablication must be creditaile or advantageous 
it would be rm oy site imstances 

“TL think, therefore, not only that t} efendant here a8 unlawfully inva ‘the a 
tiff’s rights, ‘ ' t the invasion is of su akin . ‘ 4 
entitl ep aot i ' ’ tive r ‘ r niunct f met thes: e. ‘ 
certainly, met t ‘, Lose an intrus ; an unbecoming at inseen ; 
208, -—— an intrusion mot ale re : conventional rules, but offensive to that " 
sense Of propriety nat ral t rv ntrusior ‘ $a wor ' 
Spying ifite the privacy of mest to the home (a wor! hitherto 6a 
w) the home of a fa lv whos i* at t form an ackn wledge t . . n 
their only of na ’ ie t ué 1 respect in this puntry.?? } gt 
Broce, V. C., in Prince A rt rang 2 Detrex & Sm, 652, 696, Gy. 


* Kiernan Manhattan (juctation Hiow, Pr. tog (18> 
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when the subject-matter for which protection is invoked jg not 
even in the form of intellectual property, but has the attributes 
of ordinary tangible property. Suppose a man has a  ¢q), 
lection of gems or curiosities which he keeps private: it would 
hardly be contended that any person could publish a catalogye 
of them, and yet the articles enumerated are certainly not inteh 
lectual property in the legal sense, any more than a collection 
of stoves or of chairs.! 

The belief that the idea of property in its narrow sense Was 
the basis of the protection of unpubiished manuscripts led ay 
able court to refuse, in several cases, tnjunctions acainst the 
publication of private letters, on the ground that “letters no 
possessing the attributes of literary compositions are not property 
entitled to protection ;"" and that it was “evident the plaintiff could 
not have considered the letters as of any \ iiue whatever as literary 


productions, for a letter cannot be considered of value to the 


author which he never would consent to have published. ’*  Byt 

1 ** The defendants’ counsel say, that a man acyuiring a knowle: lye of ers pr 
erty without his consent is not by any rule or principle which a rt of justice can 
apply (however secretly he may have kept or endeavored! to kee; fortcden without 
his consent to communicate and publish that knowledge to the world, to infoem the 
world what the property is, or to describe it publicly, wheth« ¢ oral » OF in print of 
writing. 


“| claim, however, leave to doubt whether, as to property of a private nature, whic 
the owner, without infringing on the right of any other, may and does retain in a state of 
privacy, it is certain that a person who, without the owner's consent, express or implied, 
acquires a knowledge of it, can lawfully avail himself of the knowledge so acquired to 
publish without his consent a description of the property 

“It is probably true that such a publication may be in a manner or relate to property 
of a kind rendering a question concerning the lawfalness of the act too slight to deserve 
attention, I can conceive cases, however, in which an act of the sort ma - so circum 
stanced or relate to property such, that the matter may weightily aflect the owner's 
interest or feelings, or both, For instance, the nature and intention «fa niinished work 


of an artist, prematurely nade known to the world, may be painful and deeply prejudicial 


against him; nor would it be difficult to suggest other examples. 

6 s I 

“It was suggested that, to pul lish o catalogue of a collector's gems, coins, ant juities, 
; 


or other such curtwsities, for instance, without his consent, would be to make use of his 


property without his consent; andit is true, certainly, that a pr f sof that hind may 
not only as much embitter one collector's life as it would flatter ancther, ny ber 

only an ideal calamity, but may do the owner damage in the most vulyar sense, Sach 
catalogues, even when not descriptive, are often sought after, and som s« btais were 
substantial prices, These, therefore, and the lke instances, are not necessar ly examples 
merely of pain inflicted in poimt of sentiment or imagination; they may be that, pm 
something else beside.” Knight Bruce, V.C., in Prince Ajbert rv. Strange, 2 Deena 


Sm. 652, 659, Og0 
* Hoyt &. Mackenzie, 3 Barb. Ch. 320, 324 (1848); Wetmore 2, Scovell, 3 Edw, Ch 
515 (1842). See Sir Thomas Plumer in 2 Ves, & B. 1g (15t3). 


— 


W 


A} 


; Not 
dite 

co}. 
rould 
Ogue 
intel. 
ction 


ale of 
pled, 


red to 


yperty 


Paerve 


these decisions have not 
e* i ¢ thi, 

SHICTEM SELLE . 

to th aul ot WW 


pecu! uy value, bs iri 
the same, and, of course, 
if any, Upel » c 


was CAPs 


sense, W 


ott 
‘ 
his cris 
tirtuce 
bu 
W 
‘ 
; 
; 
t 
' 
_ 
. 


WIRETAPPING 


tin 1s CT 
mer ts. ev? 
Wile \ 
| nm Ww 
( iss t 
a | ? ~ ' 
. ot T 
re . 
4 


1333 


os | t 
’ ‘ 
il if ‘ t 
i it \ thetr 
. ‘ ‘ 
‘ c 
the | { 
i 
’ 1 
\ 
\ { 
‘ ’ ‘ 
’ 
‘ 
‘ T ’ 
, , 
’ 
‘ 
4 i 








1334 


. 5 ® 
18s another 


opin rof | 
\ 
cis | ‘y¥ ¥ 


Saw, the coul 


to ! 
ti ‘ ' ot 
is the 1 { 
r ent 


WIRETAPPING 


he facts relating to his private life, which he hay 


private. Lord Cottenham stated that a man “jg 


in the exclusive use and enjoyment of 


lusively his,” and cited with approval the 
n, as reported in a manuscript note of the 


an engraving of 
rd during his iliness, to the effect that “if one of 
a diary of what he heard and 


s lifetime, have permitted him 


it; and Lord Cottenham declared, in respect 
e defendants in the case before him, that “ privacy 
en But if privacy is once recognized ag 4 

‘ ‘al protection, the interposition of the courts 
rticular nature of the injuries resulting, 
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') f though sand emotions in literary OF an 


1 Casual and often involuntary CXPressigg 
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; the protection afforded is granted) 
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(Oa, apabted whether there could be property in lectures which had 


€SSign not been reduced to writing, but granted the injunction on the 
Words ground of breach of confidence, holding “that when persons were 
ted to admitted as pupils or otherwise, to hear these lectures, althouch 
ement they were orally delivered, and although the partics might go to 


» little 


the extent, if they were able to do so, of putting down the whole 


lopted by means of short-hand, yet they could do that only for the 
one’s purposes of their own information, and could not publish, for 
en fa profit, that which they had not obtained the right of selling.” 

book; In. Prince Albert 7. Stranze, 1 MeN. & G. 25 (1849), Lord 
nts ip Cottenham, on appeal, while recognizing a right of property in 


delib the etchings which of itsclf would justify the issuance of the 
dence injunction, statcd, after discussing the evidence, that he w 

- from hound tO assume that the possession of the etchings by the 
“SIONS defendant had ‘ics foundation in a breach of trust, confidence, 
those or contract, and that upon such ground also the plaintiff's title 
those | tothe injunction was fully sustained 


OF iN. In Tuck «@ Priester, 19 QO. B.D. 639 (1887), the plaintitis w 
t.and | owners of a picture, and employed the defendant to mak: 
1s dis. certain number of copies He did $0, and mac: also a nun 
rodue. of other copies for himself, and offered them for sale in 
ested, | “Gt a lower price. Subsequently, the plaintiffs registered then 
ghtte | copyright in the picture, and then brought suit for an inction 
and damages. Phe Lords Justices diltered as tot ay tion 
of the copyright acts to the case, but held unanimousty that 
ection | ‘Mmaependently of those acts, the plaintiffs were entit 
lietion injunction and damaves tor breach of cont! t 
or at Mm Pollard # Photographic Co. go ¢ Div. 345 
of an @ photographer who had taken a lady's phot 
- CON Ominary circumstances was’ restrained from ex tiy 
geo from selling copies of it, on the ground that it bre 


1828), of an mplied term in th mtract, ar 


in the ofconfidence. Mr. Just North interiected 
hehal | Mme paintifi’s counsel the inquiry: “Do you d te that 


Eildon { M@gative likeness were tak on the sly, t pers 
might exhibit copics ? scl tor the 

none | "ER that case there would be no trust of ration 1 

oop | eeport acontract.” Later, the defendant's 

a ©a person has no property in his own features rt of 

eden’ | | Waal 18 libellous or otherwise illegal, there is no restriction ont 
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photographer's using his negative. ’ 


pressly finding a breach of contract 
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i 


ile gy, pring it within the line of those cases which were relied upon as 
lent ty cedents. ' ; 

sity ¢ This process of implying a term in a contract, or of im- 
rder to plying a trust ( particularly where the contract is written, and 
—- where there is no established usage or custom ), is nothing more 
oyed by,» nor less than a judicial declaration that public morality, private 


hor - ‘ers — ity 
mn justice, and general convenience demand the recognition of sucha 


‘expttyy pyle, and that the publication under similar circumstances would 
llowehe ye considered an intolerable abuse. So long as these circum- 


nae sces happen to present a contract upon which such a term can 
ee be engrafted by the judicial mind, or to supply relations upon 


‘mating which a trust or confidence can be erected, there may be no 
Keay objection to working out the desired protection through the 
CERNE) doctrines of contract or of trust. But the court can hardly stop 


is ™ . : 
well there, The narrower doctrine may have satisfied the demands of 


whethely gociety at atime when the abuse to be guarded against could 
of theph' rarely have arisen without violating a contract or a special 
ses depesd 

wih oma 
se the ep tection being due for the products of a man's own sk I} or mental labor; whereas inthe 
1 be pring) present case the person photographed has done nothing to merit such protection, which 
1€ Custom) ismeant to prevent legal wrongs, and not mere sentimental grievances. Hut a person 
hands whose photograph is taken by a photographer is not thus deserted by the law; for the 
to prodag Act of 25 and 26 Vict., c. 68, s. 1, provides that when the negative of any photograph is 
ially place | made or executed for or on behalf of another person fora good or valuable considera- 
Tholddy! tom, the person making or executing the same shall not retain the copyright thereof, 
Lic ation | wiles it is expressly reserved to him by agreement in writing signed by the person for or 
the used on whose behalf the same is so made or executed ; but the copyright shall belong to the 
19 ORD person for or on whose behalf the same shall have been made or executed, 

val festwid *The result isthat in the present case the copyright in the photograph is in one of the 
n cithertle — plaintitis. It is true, no doubt, that sect. 4 of the same act provides that no proprietor 
untiisat of copyright shall be entitled tothe benefit of the act until registration, and no action 
vot, the shall be sustained in respect of anything done before registration , and it was, 1 presume, 
mployedy because the photograph of the female plaintitf has not been registered that this act 
mployma wasnot referred to! y ounsel in the course of the argument. But, although the ps 


make mon tion against the world in general conferred by the act cannot be enforced unt ftet 
tition it registration, this does not deprive the plaintiffs of their common-law richt f action 
“ross lyregdh against the defendant for his breach of ntract and breach of fait! $ is quite 
betherthy | deaf from the cases of Morison Moat Hare, 241 | and 1 ester; 19 OF; BR 
as theme D, 629] already referred to, in which latter case the san uwtof Parliament was io 


 Cefewdant question. “ Per North, }., ibid. p. 352. 
ith * wed by Ths language suggests that the property right in photographs or portraits may be one 
pnt, ® (uated by Statute, which would not exist in the absence of registration , but it is sub 
ryed to e mitted that Ht must eventually be held here, asit has been in the similar cases, that the 
Northahy Hatule provision becomes applicable only when there is a publication, and that before 
7} the act of registering there is property in the thing upon which the statute is to operate. 
ves in whid "Duke of Queensberry *. Shebbeare, 2 Eden, 329; Murray >. Heath, 1 b. & Ad. 804: 
lawl) Teck p, Priester, 19 Q. B.D. 629. 
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confidence ; but now that modern devices afford abundant 
portunities for the perpetration of such wrongs without any 
participation by the injured party, the protection granted 
the law must be placed upon a broader foundation. While, for 
instance, the state of the photographic art was such that one’s 
picture could seldom be taken without his consciously © sitting? | 
for the purpose, the law of contract or of trust might afford the 
prudent man sufficient safeguards against the improper Circulation 
of his portrait; but since the latest advances in photographiegy 
have rendered it possible to take pictures surreptitiously, ip 
doctrines of contract and of trust are inadequate to support the, 
required protection, and the law of tort must be resorted to, The 
right of property in its widest sense, including all Possession, 
including all rights and privileges, and hence embracing the right 
to an inviolate personality, affords alone that broad basis upon 
which the protection which the individual demands can be rested 
Thus, the courts, in searching for some principle upon whi 
the publication of private letters could be enjoined, naturally 
came upon the ideas of a breach of confidence, and of an implied 


+ 


contract ; but it required little consideration to discern that thi 


doctrine could not afford all the protection required, sine | 
would not support the court in granting a remedy acainiea | 
stranger ; and so the theory of property in the contents of letter 
was adopted.’ Indeed, it is difficult to conceive on what theory 


of the law the casual recipient of a letter, who proceeds to publi 

. . . . . ¢ +t 

it, is guilty of a breach of contract, express or implied, or of aay 

breach of trust, in the ordinary acceptation of that term. Suppomg 

a letter has been addressed to him without his solicitation, “HE 

opens it, and reads. Surely, he has not made any contract 7h 
: - ¢ ¥ 


has not accepted any trust. He cannot, by opening andr 
i é S 








"See Mr. Justice Storyin Folsom », Marsh, 2 Story, ton, 291 (1548) :— 

‘If he [the recipient of a letter} attempt to publish such letter or letters an 
occasions, not justinalle, a court of equity will prevent the publication by am injum 
asa breach of private confidence or contract, or of the rights of the author; and 


f> 


fiert, Lheattempt to publish them for profit; for then itis not a mere breach of ¢ 
or contract, bat It is a violation of the exclusive copyright of the writer. , . . The 
property, and the general rights incident to property, belong to the writer, wh 
letters are literary compositions, or familiar letters, or details of facts, oF 
isiness. The general property in the manuscripts remains in the writer and 
sentatives, as well as the general copyright. 4 fortiord, third persons, standing 
privity with either party, are not entitled to publish them, to subserve their own Bf 
purposes of interest, or curiosity, of passion.” 
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the letter, have come under any obligation save what W 
declares ; and, however expressed, that obligation 1 to 
observe the legal right of the sender, whatever it \ na 


whether it be called his right oft property in the contents f the 
letter, or his right to privacy.’ 
A similar groping for the pring iple upon which a wrongful pub 


fication can be enjoined is found ta the law of trade s ‘i 
There, injunctions have generally been granted on the theory of 
a breach of contract, or of an abuse of contidence* I[t wou i 
course, farely happen that any one would be in the possession of a 
secret unless confidence had been reposed in him But in it be 
supposed that the court would hesitate to grant reliet st one 
eho had obtained his knowledge by an ordinary tres ame fOr 
instance, by wrongfully looking into a book in which the secret 
was recorded, or by eavesdropping ? Indeed. in Yovatt \\ 
yard, 1 J. & W. 3904 (1820), where an injunction was grant 
against making any use of or communicating certain recipes for 
veterinary medicine, it app ared that the detendant, w e m the 
plaintifi’s employ, had surreptitiously got access to his book of 
recipes, and copied them. Lord Eldon “ granted the injunct 


upon the ground of there having been a breach of trust 

fidence; but it would seem to be difficult to draw any 

legal distinction between such a case and one where a mere st n 
ger wrongfully obtained access to the book 


gilt * 
S@The receiver of a letter is not a harlee, nor ishe standin acharacter ana . 
thatol a bailec, There is no nght to possession, present or future, \ Che 
only right to be enforced ayainst the holder isa: {to prevent 4 : ; ' 
quire the manuser pt from the holder in order to a puldicat f i fon. Joel 
Parker, quoted in Grigsby ©. Breckemricige, 2 Bush. gso, 4%) ( 
Sie Morison t Moat, 9 Hare, 241, 245 (1851), asuit for an nceteon to restra 
the tae of a secret nic heal comp und, Sie George James Turner . 
court has exercised jurisc tion in cares of this nature es not, lt a 
question. Different grounds have indeed been assigned fr ‘ f 
ton, TA Some cases it has been refered to property, 1 erst ‘ 
im, 1 has been treated as founded upon trust or 
that the court fastens the obligation on t Ne#ck 


against bim in the same manner as it en! srces against a rtv tow 
the obligation of performing a promise on the fanh of 
fered; bat upon whatever grounds the jarisdiction is f 
Gout a6 to the exercise of 1." 
SP Asieilar growth of the law showing the development of 
Rts Of property is found in the law of will, There a 
eVear Books, of tracers endeavoring t) secure to thems oe bey ntra 
Bee Getignated by the term ‘ goodwill,” but it was mot until i> 
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We must therefore conclude that the rights, so protected, wha, 
ever their exact nature, are not rights arising from contract »& 
from special trust, but are rights as against the world ; and, as 
above stated, the principle which has been applied to proteg 
these rights is in reality not the principle of private property, aq, 
less that word be used in an extended and unusual sense. The 
principle which protects personal writings and any other produ 
tions of the intellect or of the emotions, is the right to priv 
and the law has no new principle to formulate when it extends this 
protection to the personal appearance, sayings, acts, and to per. 
sonal relation, domestic or otherwise.! 

If the invasion of privacy constitutes a legal énjuria, the elements 
for demanding redress exist, since already the value of mental 
suffering, caused by an act wrongful in itself, is recognized ag q 
basis for compensation. 

The right of one who has remained a private individual, to pre 
vent his public portraiture, presents the simplest case for such ex. 
tension ; the right to protect one’s self from pen portraiture, from 
a discussion by the press of one’s private affairs, would be a more 
important and far-reaching one. If casual and unimportant stale 





rigid seeeguidlbe ts property pert from the personal covenants of the traders, se 
Allan on Goodwill, pp. 2, 3. of 

' The application of an existing principle to a new state of facts is not judicial lege 
lation. To call it such is to assert that the existing body of law consists 
of the statutes and decided cases, and to deny that the principles (of which these E 
are ordinarily said to be evidence) exist at all. It is mot the application of an existi 
principle to new cases, but the introduction of a new principle, which is 
termed judicial legislation. ae 

But even the fact that a certain decision would involve judicial legislation shoul — 
not be taken as conclusive against the propriety of making it. This power has bean 
constantly exercised by our judges, when applying to a new subject principles of pr va . 
justice, moral fitness, and public comvenience. Incleed, the elasticity of our law, ; 
adaptability to new conditions, the capacity for growth, which has enabled it to 
wants of an ever changing society and to apply immediate relief for every 
wrong, have been its greatest boast. sae 

**T cannot understand how any person who has considered the subject cansuppose th : 













society could possibly have gone on if judges had not legislated, or that there is y 


danger whatever in allowing them that power which they have in fact exercised, to make 
up for the negligence or the incapacity of the avowed legislator. That part of thelawal 
every country which was made by judges has been far better made than that part ic : 
consists of statutes enacted by the legislature.” 1 Austin’s Jurisprudence, p, 224, 

The cases referred to above show that the common law has for a century and a bs : 
protected privacy in certain cases, and to grant the further protection now ere: 
would be merely another application of an existing rule. 
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ments in a letter, if handiwork, however inartistic and valueless, 
if possessions of all sorts are protected not only against repro- 
duction, but against description and enumeration, how much more 
should the acts and sayings of a man in his social and domestic 
relations be guarded from ruthless publicity. If you may not re- 
yroduce a woman's face photographically without her consent, how 
much less should be tolerated the reproduction of her face, her 
form, and her actions, by graphic descriptions colored to suit a 
gross and depraved imagination. 

The right to privacy, limited as such right must necessarily be, 
has already found expression in the law of France.! 


It remains to consider what are the limitations of this right to 
privacy, and what remedies may be granted for the enforcement 
ofthe right. To determine in advance of experience the exact 
line at which the dignity and convenience of the individual must 
ied to the demands of the public welfare or of private justice 
would be a difficult task ; but the more general rules are furnished 
by the legal analogies already developed in the law of slander and 
libel, and in the law of literary and artistic property. 

1 The right to privacy does not prohibit any publication of 
matter which is of public or general interest. 

In determining the scope of this rule, aid would be afforded by 
the analogy, in the law of libel and slander, of cases which deal 
with the qualified privilege of comment and criticism on matters 
of public and general interest.* There are of course difficulties 
inapplying such a rule, but they are inherent in the subject- 
matter, and are certainly no greater than those which exist in 
many other branches of the law,— for instance, in that large class 
of cases in which the reasonableness or unreasonablefiess of an 
act is made the test of liability. The design of the law must be 
to protect those persons with whose affairs the community has 
no legitimate concern, from being dragged into an undesirable 
and undesired publicity and to protect all persons, whatsoever; 
their position or station, from having matters which they may 


FLai Relate & la Presse, 11 Mai 1868, 

"tt. Toute publication dans un écrit periodique relative A un fait de la vie priveé 
Constitue une contravention punie d'un amenide de cing cent francs. 

Mla poursuite ne pourra étre exercée que sur la plainte de la partie interess¢e.” 

Riviere, Codes Francais et Lois Usuclles. App. Code Pen., p. 20. 

¢ ; 

See Camphe!! vy. Spottiswoode, 3B. & 5S. 769, 776; Henwood vw. Harrison, L. R. 

7G. P. 606; Gort ©. Pulsifer, 122 Mass, 235. 
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properly prefer to keep private, made public against their wij ’ 


It is the unwarranted invasion of individual privacy which js ye 
reprehended, and to be, so far as possible, prevented. The dis and pr 
tinction, however, noted in the above statement is obvious haps « 
fundamental. There are persons who may reasonably claim agy nicest 
right, protection from the notoriety entailed by being made the» would 
victims of journalistic enterprise. There are others who, iny In 
ing degrees, have renounced the right to live their lives screenel ere} 
from public observation. Matters which men of the first class vate © 
may justly contend, concern themselves alone, may in those of tie legitir 
second be the subject of legitimate interest to their fellow-citizeng geeks 
Peculiarities of manner and person, which in the ordinary ind. . public 
vidual should be free frou comment, may acquire a public pave 

importance, if found in a candidate for political office, Some him i 
further discrimination is necessary, therefore, than to class facts desig 
or deeds as public or private according to a standard to he whic 
applied to the fact or deed fer se. To publish of a modest and | gion 

retiring individual that he suffers from an impediment in hig defini 
speech or that he cannot spel! correctly, is an unwarranted, iffot atte 
an unexampled, infringement of his rights, while to state and | ‘keep 
comment on the same characteristics found in a would-be com |  geher 


gressman could not be regarded as beyond the pale of propriety, 

The general object in view is to protect the privacy of private of pu 
life, and to whatever degree and in whatever connection a man’s 
life has ceased to be private, before the publication under com of an 
sideration has been made, to that extent the protection isto 
withdrawn.’ Since, then, the propricty of publishing the very 
same facts may depend wholly upon the person concerning whom 
they are published, no fixed formula can be used to prohibit 
obnoxious publications. Any rule of liability adopted must have 
in it an elasticity which shall take account of the varying circum 
stances of cach case,—-a necessity which unfortunately renden 
such a doctrine not only more difficult of application, but also 


a een -emn 


'* Nos moeurs n’admettent pas la prétention d’enlever aux investigations de la pu> 
licité les actes (ut reiévent de la vie publique, et ce dernier mot ne doit pas étre restreial 
& la vie officielle ou 4 celle du fonctionnaire, Tout homme qui appelle sur lai T'atten- 
toh on les regards du pablique, soit par une mission qu'sl a reque ou qu'il se donne, sait 
par le rdle qu'il s’attrilme dans l'industrie, les arts, le theAtre, etc., ne peut plus t 
contre la critique ou exposé de sa conduite d’autre protection que les lois qui repriment 


la diffamation et l'injure.” Cire Mins, Just., 4 Juin, 1868, Riviere Codes Frangaiptt 
Lois Usuciles, App. Code Pen, 20 n (1) ). 


gee £341 F222 
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to be 
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q certain extent uncertain in its operation and casily rendered 
abortive. |} sides, it is only the more flagrant breaches of decency 
and proprict) that could in practice be reached, and it is not per- 
haps desirable even to attempt to repress everything which the 
nicest taste and keenest sense of the respect due to private life 
would condemn. 

In general, then, the matters of which the publication shoud 
be repressed may be described as those which concern the pri- 
vate life, habits, acts, and relations of an individual, and have no 
legitimate connection with his fitness for a public effice which he 
seeks or for which he is suggested, or for any public or quasi 
public position which he secks or for which he is suggested, and 
have no legitimate relation to or bearing upon any act done by 
him in a public or quasi public capacity. The foregoing is not 
designed as a wholly accurate or exhaustive definition, since that 
which must ultimately in a vast number of cases become a ques- 
tion Of individual judgment and opinion is incapable of such 
definition; but it is an attempt to indicate broadly the class of 
matters referred to, Some things all men alike are entitled to 
keep from popular curiosity, whether in public life or not, while 
ethers are only private because the persons concerned have not 
assumed a position which makes their doings legitimate matters 
of public investization.! 

2 The right to privacy does not prohibit the communication 
ol any matter, theugh in its nature private, when the publication 
i$ made under circumstances which would render it a privileged 
communication according to the law of slander and libel. 

Under this rule, the right to privacy is not snvaded by any 
publication made in a court of justice, in legislative bouies, or the 
committees of those bodies ; in municipal assemblies, or the com- 
mittees of such assemblies, or practically by any communication 
Made in any other public body, municipal or parochial, or in any 
body Quasi public, like the large voluntary associations formed 


nt 


7?’ Celui-la seul a droit au silence abscluqui n'a pas expressément ou indirectment 

Peo que Ou authorseé l'attention, |approbationou le blame.” Cire. Mins, Just., 4 Juin, 
188, Kiviére Codes Frangais ct Lois Usuelles, App. Code Pen, 20 n( b) 

The principle thus expressed evidently is designed to exclude the wholesale investiga- 
tions into the past of prominent public men with which the American public is tuo fa- 
miliar, and also, unhappily, too well pleased; while not entitled to the “ sil nee afso/w” 
‘which less prominent men may claim as their duc, they may still demand that all the de 
tails of private life im its most limited sense sball not be laid bare fur inspection. 
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for almost every purpose of benevolence, business, or other general 


interest ; and (at least in many jurisdictions) reports of any such 
proceedings would in some measure be accorded a like privi 
Nor would the rule prohibit any publication made by one in the dy 
charge of some public or private duty, whether legal or moral, o 
in conduct of one’s own affairs, in matters where his own interest 
is concerned.* 

3. The law would probably not grant any redress for the iny, 
sion of privacy by oral publication in the absence of spegij 
damage. 

The same reasons exist for distinguishing between oral ; 
written publications of private matters, as is afforded in the 
defamation by the restricted liability for slander as compared with 
the liability for libel.* The injury resulting from such oral 
munications would ordinarily be so trifling that the law might well 
in the interest of free speech, disregard it altogether.* 






x 
——— sila 


* Wason r. Walters, L. R. 4 Q. B. 73; Smith v. Higgins, 16 Gray, 251 ; Barrows 
Bell, 7 Gray, 331. 


~- a et nero 2 etre = epee tn _ et ee _ 


* This limitation upon the right to prevent the publication of private letters was recog. 
nized early: - 

** But, A with this right [of the writer of letters}, the persons to whom they 
are ‘ididetentd may have, nay, must, by implication, possess, the right to publish any letter 
or letters addressed to them, upon such occasions, as require, or justify, the publication 
or public use of them ; but this right is strictly limited to such occasions, Thus, a persom 
may justifiably use and publish, in a suit at law or in equity, such letter or letters as an 
necessary and proper, to establish his right to maintain the suit, or defend the same, $ 
if he be aspersed or misrepresented by the writer, or accused of improper conduct, ing 
public manner, he may publish such parts of such letter or letters, but no more, a5 may 
be necessary to vindicate his character and reputation, or free him from unjust oblogay 
and reproach.” Story, J., in Folsom », Marsh, 2 Story, 100, 110, 141 (1841), 

The existence of any right in the recipient of letters to publish the same has been stren 
uously denied by Mr, Drone; but the reasoning upon which his denial rests does notseem 
satisfactory, Drone on Copyright, pp. 1 56-1 39. 4 

* Townshend on Slander and Libel, 4th ed., § 18 ; Odgers on Libel and Slandey 
ad ed., p. 3. 

** But as long as gossip was oral, it spread, as regards any one individual, over avery 
smail area, and was confined to the immediate circle uf his acquaintances. It didnot 
reach, or but rarely reached, those who knew nothing of him, It did not make ii 
name, or bis walk, or his conversation familiar to strangers, And what is moreto the 
purpose, it spared him the pain and mortificatiomof knowing that he was 
about. A man seldom heard of oral gossip about him which simply made him eidiculous, 
or trespassed on his lawful privacy, but made no positive attack upon his reputation, 
His peace and comfort were, therefore, but slightly affected by it.” E. L. Godkin, “Tit 
Rights of the Citizen: To his Reputation.” Scribner's Magazine, July, 1890, p. @& ” 

Vice-Chancellor Knight Bruce suggested in Prinee Albert 7, Strange, 2 DeGex & Sm 
652, 694, thet a distinction would be made as to the right to privacy of works of art 


between an oral and a written description or catalogue, 
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The ! f to privacy “ASCS n the pu ition of the 
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inva lication within the meaning ot the law 
recial 5 The truth of the matter published does not afford a defence 
Obviously this branch of the law should have no concern with the 
truth of falschood of the matters published It is not for injury 
fethe individual's character that 
but for injury to the right of privacy For the former, the law of 
slander and libel provides perhaps a sufficient satecuard, The 
latter implies the right not merely to prevent inaccurate portt i\ 





of private life, but to prevent it coin epict t = 
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under the statutes tn tute and ¢ ere: sae eteais 
i complained of was tr Phe invus 6 ot 
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ration, PEa prohibant Penvalissement de la vie privéc, sans bilsct nécessaire d'établic lin 
“The tention crimineiic, lal i a entendue interdire toute discussion de la part de la défense s 
6, We vemieé dea faits, bec remeé te cut & é pire que le mal, si un déhat avait | 
a (et terrain tirc, wMt., 4 Juin, 15038. Kiv ere Co ira set l 
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to society, it is the same principle adopted in a large category of 
statutory offences 


The remedies for an invasion of the right of privacy are gig 


suggested by those administered in the law of def imation, and jp 
the law of literary and artistic property, namely 


I An action of tort for damages in all cases.) Even in the 
absence ot spe ial damages, substantial compensation could be 
allowed for injury to feelings as in the action of slander and libel, 


2 An injunction, in perhaps a very limited class of cases3 


It would doubtless be desirable that the privacy of the individual 


protection of the criminal law, but fj 
this, legislation would be required.’ 


should receive the added 
Perhaps it would be deemed 
proper to bring tre criminal lability for such publication withy 
narrower limits ; but that the community has an interest in pre. 
venting such invasions of privacy, suffic iently strong to justify 
the introduction of such a remedy, cannot be doubted. Still) the 


protection of society must come mainly through a recognition of 


Comp. Drone on Copyright, p. 1 


‘Comp. High on Injunctions, 3d ed., $1015; Townshend on Libel and Shandy 
sth ext, 4 tva—sirvd 
g draft of a bill has been prepared by Wiiliam If. Lrunbar, bsq.ofth 
Reston bar, as a suggestion for possible 


‘wy Nd Whoever pubblishesin any newspaper,journal,magazine or other period 


legislation 


statement concerning the privatelife or affairs of another, after being 
u by suchotber person not to publish such statement or any statement 
m, shall be punished by imprisonment in the State prison not exceeding 
yimprisonment in the jailmot exceeding two years, or by fine not exceed 
ng one thousand collars; provided, that nostatement concerning the conduct of ay 
person in, or the qualifications of any person for, a publicoffice or position whith sad 


is held, or is seeking to obtain, or for which such person is at thetimed 


h publeation a candidate, et for which he or she is then suggested as a candidate, ad 
no statement of corning the acts of any person in his or her b 1siness, profession, 
er calling, and no statement concerning any person in relation t 


a position, profession, 
business, or calling, bringing such perscn prominently before the public, or in relation 
to the qu siifications for sacha postition, busine ss, profession, or alling of any pervon 
prominent or seeking prominence before the public, and no statement r lating to aiyad 
done by any person in a public place, nor any other statement of matter which Wa 
public and general interest, shall be deemed a statement concerning the private hile ot 


attairs of such person within the meaning of this act, 
‘Pees 


Itshall not be a defence toany criminal prosecution brought undersection 
1of this act that the statement complained of is true,or that such statement 
ibhshed without a malicious intention, but pe person shall be liable to punisha ent for 


iny statement published andersuch clicumstances that if it were defamatory the publia 
tion thereot would be privileged.” 
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the rights of the individual, Each man is responsible for his own 
acts and omissions only. If he condones what he reprobates, with 

weapon at hand equal to his defence, he is responsible for the 
itt If he resists, public opinion will rally to his support. 
Has he then such a weapon? It is believed that the common law 

vides him with one, forged in the slow fire of the centuries, 
and today fitly tempered to his hand. The common law has 
always recognized a man’s house as his castle, impregnable, often, 
even to its own officers engaged in the execution of its comm nds. 
Shall the courts thus close the front entrance to constituted 
authority, and open wide the back door to idle or prurient curi- 
osity ? 3 

Samuel 1). Warren, 


Louis D. Brandets. 
Boston, December, 1S. 
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Torio A (continued): PRIVILEGED TOPICS. 


Sus-Toric III: 


OHAPTER LXxx. 
1. In general 


9950. History of the Privilege. 

2251. Poliey of the Privilege. / 

2252. Constitutional and Statutory 
Phrasings; Kinds of Proceedings affected 
by the Constitutional Sanction (Grand 
Jury, Legislative Inquiry, etc.). 


9, Kinds of Facts protected from Dis- 
closure 
§ 2254. 


2255. 
2256. 


Civil Liability. 
Infamy or Disgrace. 

Penal Liability: (a) For- 
feiture. 


$2257. Same: (b) Penalty; 
dental Criminality in a Civil Case. 

§ 2258. Crime under Foreign Sov- 
e ty. 

"e 99507 Crime of a Third Person. 
2259a. Crime of a Corporation. 
2259. Crime of an Officer or Agent, 

disclosed by,Corporate Books. 

§ 22590. Crime disclosed in (1) Public 
Books, or (2) Books required by Law to 
be Kept. 

§2259d. Crime disclosed in Oral Re- 
port required by Law to be Made. 

$2260. Facts ‘‘tending to Crimi- 
nate.’? 

$2261. Facts furnishing a Clue to 
the Discovery of Criminal Facts. 


38. Form of Disclosure protected 


2263. General Principle. 

2264. Production or Inspection of 
Documents and Chattels. 

§2264a. Same: Oustodian of Doeu- 
ments Called for; Bankrupt’s Documents. 

§2265. Bodily Condition (Clothes, 
Features, Finger Prints, Medical Exam- 
ination, ete.). 

§ 2266. Confessions and the Self- 
Crimination Privilege, distinguished. 
4. Mode and Effect of Claiming the 

Privilege 


$2268. Privilege Must be Olaimed; 


Inci- 


PRIVILEGE FOR SELF-CRIMINATING FACTS 


Criminative Questions not forbidden; No- 
tice to Produce Documents. 

§ 2269. Judge’s Warning to the Wit- 
ness. 

§ 2270. Who may Claim the Privilege; 
Party, Witness, Counsel; Effect of Erro- 
a Overruling of Claim. 

§ 2271. Who may Determine 
Claim; Judge and Witness. 

2272. Effect of Making Claim, as to 
Inferences permissible against the Clajm- 
ant; the Rule. 

2272a. Same: Principle and Policy. 

2273. Same: Inference from not 
producing Evidence, distinguished. 


5. Cessation of the Privilege 


2275. Waiver: (a) by Contract. 
2275a. Same: by Public Officials 
and by Persons dealing with the Govern- 
ment. 
§ 2276. Same: (b) by Volunteering 
Testimony on the Stand; (1) Ordinary 
Witness; (2) Accused. 


the 


§ 2277. Same: Cross-Examination to 
Accused’s Character in Impeachment, 
distinguished. 


§ 2278. Same: Other Principles affect- 
ing the Accused ’s Crose-Examination and 
Impeachment, distinguished (Cross-Exam- 
ining to One’s Own Case, etc.). 

§ 2279. Expurgation of Criminality: 
(a) by Convictiop; (b) by Acquittal; 
(ec) by Lapse of Time. 

2280. Same: (d) by Pardon. 
2280a. Same: (A) Executive Par- 
don. 

§ 2280b. Same: (B) 
der Not to Prosecute. 

$2281. Same: (C) Legislative Am- 
nesty, Indemnity, or Immunity; (1) Stat- 
utes granting Immunity from Prosecu- 
tion for the Offence. 


Judiciary Or- 


2282. Same: Application of the 
ciple. 
§ 2283. Same: (2) Statutes forbid- 


ding the Use of Testimony. 
§ 2284. Future Extension 
Measure. 


of this 


1. In general 


§ 2250. History of the Privilege. The history of the privilege 
against self-crimination has something more than the ordinary interest 


§ 2250. 1The substance of the his- 
tory here set forth was first printed in 


45495 O—60—-pt. 4 41 


5 Harvard Law Review 71. Afterwards, 
a wider survey of the sources (including 
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of a rule of Evidence,— not only because the privilege has been given 
constitutional sanction in nearly every one of our Jurisdictions: ' 
merely because the tracing of its origin takes us so far afield, i. Our 
survey, as the administrative policy of William the Conqueror, and th 
criminal procedure of Louis XIV and the French Revolution; but par. | 
ticularly because the woof of its long story is woven across a tangle 
warp composed in part of the inventions of the early canonists, of 
momentous contest between the Courts of the common law and of the 
church, and of the political and religious issues of that convulsive he 
riod in English history, the days of the dictatorial Stuarts. To (Lise, 
tangle these various elements, while keeping each in sight and mm 
broken, is a complicated task. 

To begin with, two distinct and parallel lines of development must) 
kept in mind,— the one an outgrowth of the other, succeeding it, ani 
yet beginning just before the other comes to an end. The first ig th 
history of the opposition to the ‘ex officio’ outh of the ecclesiastiy 
courts ; the second is the history of the opposition to the eriminating que. 
tion in the common-law courts, i.e. of the present privilege in its moden 
shape. Let us remember that there is, in the first part of this history, 
question whatever of the subject of the second part, and that the secon 
part has not yet begun to exist. The first part begins in the 1200s, anj 
lasts well into the 1600s; the second part begins in the early 1600s, an) 
runs on for another century. 

I: Under the Anglo-Saxon rule, the bishops had sat as judges ani 
entertained suits in the popular courts. But William the Conqueror, & 
fore 1100, had put an end to this. Ilis enactment required the bishops t 
decide the causes according to the ecclesiastical law; whence sprang upa 
separate system and a double judicature. By a century later, the De 


Nor 


_ 





a page-to-page search of the Corpus Juris 
Canonici) and the collection of much 
additional material made it possible to 
trace the story more correctly. The pres- 
ent account was first printed in 15 Harv. 
Law Rev. 610 £1902); it has since been 
revised by taking note of the corrobora- 
tive researches of Esmein, Hinschius, Per- 
tile, Tanon, and Salvioli. The first of 
these authors has once for all settled the 
early history of the subject on the Con- 
tinent. Their works cited herein are: 
Exmein, 1882, Histoire de la procédure 
criminelle en France, et spécialement de 
la procédure inquisitoire (translated as 
Vol. V of the Continental Legal History 
Series); 1896, Le serment des inculpés 
en droit canonique (reprinted by Leroux, 
Paris, from vol. 7, Bibliothéque de 1’école 
des hautes études, sciences religieuses) ; 
Hinschius, 1869-1897, System des Katho- 
lischen Kirchenrechts mit besonderer 
Riicksicht auf Deutschland; Pertile, 1900, 
Storia del diritto italiano, 2d ed., vols. 
I-VI; Tanon, 1893, Histoire des tribu- 
naux de 1’inquisition en France; Salviolt, 


Jusjurandum de Calumnia, 1888; Ma 
uale di storia di diritto italiano, 4th ed 
1903, 8th ed. 1921. 

An account is also given in Sir W.8§ 
Holdsworth, History of English Lavy, 
b. IV, pt. II, ec. VII, § 1, vol. IX (1926), 
p. 197. 

A lucid and learned account of th 
ecclesiastical phases of the oath-contro 
versy is given in the following mono 
graph: Mary Hume Maguire, ‘‘ Attack 
of the Common Lawyers on the Oath 
Officio as udministered in the Eeeclesias 
tical Courts in England’’ (in Essays in 
History and Political Theory in Honor 
of Charles Howard MeIlwain, p. 1%; 
Harvard U. Press 1936); the author’ 
difference of view with the present writ 
er’s account concerns mainly the inte: 
pretation of the ecclesiastical sources, 
and is due to an unfamiliarity with the 
common-law sources; nothing in the mot 
ograph induces a change of view of the 
present writer as to the common-law his 
tory. , 

2Stubbs, Sel. Chart. $5, Const. Hist 
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pal power and the regal power were in hot conflict over the delimita- 
tion of their jurisdictions; in the great Constitution of Clarendon, in 
1164, Henry II temporarily gained the advantage.* By another century, 
Stephen and John had lost ground ; and under Henry III the influence of 
the leaders of the church, foreign born and foreign educated, was in the 
ascendant. When Henry married his French wife, in 1236, there came 
over four uncles with her ; one of whom, by name Boniface, was placed in 
the see of Canterbury as archbishop (or perhaps archdeacon). In the 
same year, 1236 (Matthew Paris said 1237), there came over also a Cardi- 
nal Otho. These two men were active in developing the local church law 
of England.’ First to be noted is a constitution of Otho, promulgated at 
a Pan-Anglican council in London, 1236: ‘‘Jusjurandum calumnie in 
causis ecclesiasticis et civilibus de veritate dicenda in spiritualibus, quo 
ut veritas facilius aperiatur et cause celerius terminentur, statuimus 
prestari de cetero in regno Anglige secundum canonicas et legitimas sanc- 
tiones, obtenta consuetudine in contrarium non obstante.’’® Next, in 
1272, came a similar constitution from Boniface: ‘‘Statuimus quod laici, 
ubi de subditorum peccatis et excessibus corrigendis per prelatos et judi- 
ces ecclesiasticos inquiritur, ad prestandum de veritate dicenda juramen- 
tunf per excommunicationis sententias, si opus fuerit, compellantur.’’ 7 
Meanwhile, the general struggle between papal and royal claims of juris- 
diction had gone on. Under Edward I, the statute of ‘Circumspecte 
Agatis’ (1285) favored the former’s rights. But by the early 1300s the 
statute ‘De Articulis Cleri’® set fairly definite limits; it was enacted that 
the royal officers should not permit ‘‘quod aliqui laici in ballione sua in 
aliquibus locis conveniant ad aliquas recognitiones per sacramenta sua 
facienda, nisi in causis matrimonialibus et testamentariis.”’ 

Such are the preliminary data at the opening of this first part of the 
history. What was their significance for the relation of the parties to the 
contest f 

First of all, we may note that the opposition therein reflected had noth- 
ing to do with any objection to the general process of putting a man on 
his oath to declare his guilt or innocence; they concerned only the ques- 
tions (a) who should have the right to do this, and (b) how it should be 
done. Moreover, the former of these things is alone at first concerned ; 


II, 171; Pollock & Maitland, Hist. Eng. 
law I, 66, 67, 432. 
$Poll. & Mait. I, 104 ff., 430 ff. 
4Stubbs, Const. Hist. II, 57-65; Poll. 
_— I, 100; Gneist, Const. Hist. I, 


§ Poll. & Mait. I, 93, 94, 103; Gibson’s 
Codex Jur. Eccl. Angl. 1011; Lindwood’s 
Provinciale, preface to parts I and II; 
Jura Ecclesiastica, II, 90; Coke, 12 Rep. 
26; 2 Inst. 599, 657. 

$Lindwood, pt. II, p. 60; Gibson, 1011; 
12 Rep. 28. 

TLindwood, pt. I, p. 109; 12 Rep. 26. 
In the notes to Lindwood, it is added 
that the laymen, ‘‘suffulti potestate tem- 


poralium dominorum, in hujusmodi in- 
quisitionibus citati noluerunt jurare de 
veritate dicenda.’’ 

8 Statutes of the Realm (Cay), I, 101. 

9Statutes, I, 209; 2 Inst. 600. The 
date given by the editors, Cay and Tom- 
lins, is ‘tempore incerto’” before the end 
of Edward II’s reign (1326). Coke 
attributes it to the first few years of 
Edward I; but this, for several reasons, 
is improbable. In 9 Edward II (1316), 
certain Articuli Cleri had been presented 
by the clergy in a futile protest against 
the narrowness of their powers; Stat- 
utes, I, 171; Lindwood, pt. III, p. 37; 
2 Inst. 601, 618. 
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later, the second comes to dominate in importance. Three stages », 
fairly well marked, namely, (1) to Elizabeth’s time, (2) to Charles Ik 
(3) and afterwards. ; 

1. a. Who should have the rights of jurisdiction? This was ip the 
1200s and 1300s the great question. The statute ‘De Articulis Cleri’ get, | 
tled the line of ecclesiastical jurisdiction over laymen by confining it 
causes matrimonial and testamentary; and this in substance prevails 
till the end of church courts in England.’ The forms of writs of Prohi. 
bition were thereafter based on this statute. A century later, in 14) 
under Henry IV, the papal or clerical power obtained some sort y 
enlargment of its “liberties and privileges” ;'® but under Henry Vjj } 
this foreign and papal domination was repudiated, and in 1533 y 
canons “repugnant to the customs, laws, or statutes of this realm” wor 
forbidden to be enforced. Under Mary, for a moment, in 1554, th 
statute of Henry was repealed; but Elizabeth, in 1558.15 took cap 
promptly to restore it. Thenceforward the struggle of jurisdiction ; 
against Elizabeth’s own High Commission Court, and not against a for. | 
eign and papal power. 

b. In the other important respect, namely, how the church courk 
should proceed, there is, as yet in the 1200s and 1300s, apparently m 
interference or hostile feeling at all, in relation to the methods that her 
concern us. It does not appear that the decrees of Otho and Boniface 
above quoted, authorizing certain oaths to be employed, met with any | 
more opposition than other acts done in assertion of the church’s juris | 
diction. The oath was plainly permitted, by the statute ‘De Articuli } 
Cleri’, in causes matrimonial and testamentary ; there was no objectioy 
to it as such. How could there be, in a community where the compur | 
gation system was still in full force in the popular and the royal courts, 
and men might be forced to clear themselves by their oaths with oath. 
helpers,— where they even struggled for the privilege. of it, for centu- 
ries afterward, against the innovation of jury trial?#® The writs of 
prohibition, set forth by Britton and Fitzherbert,!7 mentioned an oath, 
to be sure; but, in the first place, this might equally be the compurgs- | 
tion oath (not the ‘jusjurandum calumnie’ or ‘de veritate’) ; and, in the 
next place, and chiefly, it was mentioned simply as a descriptive fea- 
ture of the forbidden jurisdiction,— as if one should forbid writs of 
‘habeas corpus’ to be issued by a probate judge, not meaning in the 
least to strike at that sort of writ, but at the particular judge’s power | 
and jurisdiction. There is no valid reason to believe that the statute ) 
‘De Articulis Cleri’ had among its motives any animus against the 
church’s imposition of an oath as such.!8 


' 


10 With sundry detailed variations, 148t.1&.2 P. & M.c. 8. 


noted in Pollock & Maitland I, 105 ff. 15 St. 1 Eliz. c. 1, §§ 6, 10. ql 
11 Reg. Brev. 36b; Fitzh. Nat. Brev. 16 Thayér, Preliminary Treatise on Evi: 
41 A; Nichols’ Britton, f. 35b. dence, 25, 27. 
128t. 4 H. IV, ¢. 3. 17 Cited supra. 


188t. 25 H. VIII, c. 19; a statute 18 The only suggestion ever made to 
‘for the submission of the clergy to the this effect has come from Coke, Wi 
king’s majesty.’’ claimed (12 Rep. 28) that in this reepet | 
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b (1) Nevertheless (though the king’s lawyers cared nothing about 
it) this procedure of Otho’s and Boniface ’s, the ‘jusjurandum de veritate 
dicenda’ (which we may call the inquisitional oath, as distinguished from 
the corpurgation oath ) 19 was then, for the church, an innovation. Ilith- 
erto, the trial by compurgation, or formal swearing of the party with 
oath-helpers, and the trial by ordeal, had been the common methods of 
ecclesiastical trial and decision. But in the early 1200s, under the organ- 
izing influence of Innocent III, one of the first great canonists in the pa- 

| chair (1198-1216), new ideas were rapidly germinating in church 
law® The trial by ordeal was formally abolished by the church in 
1215.8 The trial by compurgation oaths ‘‘was already becoming little 


Otho’s constitution of 1236 was ‘‘ against 
the law and custom of England,’’ and 
that the statute 25 H. VIII, ¢. 14, cited 
infra (which he re-writes to suit his 
claim), merely restored the common law, 
His only authority is the concluding 
clause of Otho’s above-quoted decree of 
1236, ‘‘obtenta consuctudine in contra 
rium non obstante.’’ This clause, how- 
ever, plainly applies, not to English cus- 
tom, but to the Church ’s own law; for 
not only was the use of the inquisitional 
oath ‘de veritate’ a new thing at that 
time in the Church’s procedure (as ex- 
plained Jater ), but this particular ‘ jusju- 
randum calumnie’ was in the 1200s be- 
ing much enlarged in its application. It 
had Been in 1125-30 not yet.usable, in 
the Church’s practice, for clerical per- 
gongs and in spiritual causes: Corp. Jur. 
Canon., Deeretal. II, 7, de jur. calum. 
ce, 1, 2; 80, too, in 1145-53 ‘‘inusitatum 
est’’: ib. ec. 4; by 1181 it was author- 
ized for the clergy, ‘‘consuetudine non 
obstante’’: ib. ¢. 5; and finally, by 1294— 
1303, under Boniface VIII, it was pre- 
seribed in all spiritual causes: Sexti De- 
eretal. II, 4, de jur. calum. ee. 1, 2; 
compare also Lindwood, II, 60; Hinschius, 
V, pt. 1, p. 356, note 7; Salvioli, Jusju- 
randum de Calumnia (printed in the 
Omaggio del Circolo Giuridico di Palermo 
alla Universita di Bologna, 1888); Es- 
mein, ubi supra, Le serment, p. 13, Hist. 
de la proc. crim., 68, 69. 

All this shows plainly enough what 
Otho meant in prescribing it for spiritual 
causes in England, in 1236, by his ‘‘ob- 
tenta consuetudine in contrarium non olb- 
stante’’; and Coke’s argument falls to 
the ground. 

There is, to be sure, an apparently 
opposing passage (not cited by Coke) in 
the Constitution of Clarendon, c. 6, of 
1164 (Stubbs, Sel. Chart. 238); ‘‘ Laici 
non debent accusari nisi per certos et 
legales aceusatores et testes in priesentia 
episeopi, ita quod archdiaconus non per- 
dat jus suum.’’ But this could not refer 


to Otho’s new oath of 1236, for the sim 
ple reason that the latter did not come 
in, nor anything of the kind, until the 


next century (as appears in the cita 
tions infra). Moreover, this particular 
Clarendon clause (whatever it meant) 


seems not to have been opposed to the 
church’s claims, for in a Vatican MS. of 
that constitution, it is said, while two 
other clauses are marked ‘‘foler.,”’ and 
the rest ‘‘damn.,’’ this clause 6 is ig 
nored entirely: Gieseler, Eccles. Hist., 
Hull’s ed., 1857, III, 65; Smith’s Hull’s 
ed., 1857-58, II, 289; the contrary state 
ment, in Poll. & Mait. I, 437, that ‘‘ th 
pope seems to have condemned this con 
stitution as a whole,’’ is based upon au 
thorities not here accessible for compari 
son. Probably the Clarendon clause was 
aimed at some sort of reform in the com 
purgation system, which was then degen 
erate (as noted later); moreover, who 
could be an ‘‘accusator’’ was then a 
much discussed question in church law: 
Deeretal. II, 7, de aceus. Or it may have 
concerned the then changing judicial rela- 
tion between the archdeacon and the epis- 
copal ordinary: Hinschius, V, pt. 1, 
p. 432, § 288; Schulte, Kathol. Kirchen 
recht, § 59, IIL; Lea, Inquisition, I, 309. 
The remark has been made in Pollock & 
Maitland, I, 131. that the bearing of this 
clause is ‘‘very obseure.’’ 

19 The word ‘inquirere’ is the typical 
word in the passages of the Deeretals 
issued under the new procedure. 

20 Hinschius V, pi. 1, § 284, pp. 337, 
5348, 350; Pertile, VI, pt. 2, p. 3; Schulte, 
Katholisches Kirchenrecht, 1873, 3d ed., 
§ 100, LI1; Pollock & Maitland, I, 426; 
Lea, Inquisition, I, 309; Giescler, Eccles. 
Hist., Hull’s ed., ILI, 157. This new 
movement was part of a general one, 
affecting also the substantive law of the 
church; on the procedure side, the rise 
of the papal inquisition of heresy, in the 
late 1200s, was another related phase. 

21 Thayer, Prelim. Treatise, 37; 


Lea, 
Superstition and Force, 4th ed., 419. 
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better than a farce.’’®* There was a decided need of improvement j 
method. One of the marked expedients in this improvement was th 
inquisitional or interrogatory oath, introduced and developed in y 


early 1200s, chiefly by the decretals of Innocent I11.2% 


The time. “Won 


compurgation oath had operated as a formal appeal to a divine and Thay; 
cal test or ‘Gottesurtheil’; there was no interrogation by the tribupy) 


the process consisted merely in daring and succeeding to pronounce 


a fop 


mula of innocence, usually in company with oath-helpers.** But the ny 
oath pledged the accused to answer truly,25 and this was followed by an 
tional process of judicial probing by questions to the specific details y 
the affair, after the essentially modern manner. The former oath Oper. | 
ated of itself as a decision, through the party’s own act; the latter merely 
furnished material for the judge with which to reach a personal conyj. 


tion and decision. This was an epochal difference of method, 


Thiclea 


the radical part played, for the progress of English procedure, by th 
new jury trial in the 1200s and 1300s, was paralleled, in a near dean 
not only for ecclesiastical procedure but also for the secular criminal pri, 
cedure of the Continent, by this inquisitional oath of the 1200s,%6 


22 Pollock & Maitland, I, 425, 426, 11, 
653. 

23 The first appearance of it, as ad- 
ministered to a party accused, seems to 
occur in Innocent’s decretals of 1205 and 
1206 (Decretal. V, 1, de accusationilbus, 
ec. 17, 18), where, as the ‘‘forma jura 
menti,’’ the persons charged ‘‘meram et 
plenam dicant inquisitoribus veritatem’’ 
so also in 1208: ib. II, 27, de sententia, 
c, 22 (an instructive case). As still a 
secondary resort, it appears, soon after- 
wards, under Honorius III, in 1216 (ib. 
II, 24, de jurejurando, ¢. 32); and by the 
time of Gregory IX, in 1239, Innocent IV, 
in 1245, and Boniface VIII, 1294-1303, 
it comes to be the usual requirement and 
the typical mode of procedure (Sexti 
Decretal. I, 1, de judiciis, ¢. 1; II, 4, 
de jur. calum. cc. 1, 2; II, 10, de tes- 
tibus, c. 2). As late as the Lateran Coun- 
cil of 1215, the old compurgation oath 
had still prevailed as the regular mode of 
trial for heresy: Decretal. V, 7, de 
hereticis, c. 13 (= e. 3 of Concil. Lat.) ; 
Hinschius, V, pt. 1, § 284, p. 346; but 
by the middle of that century the new 
oath became the customary instrument in 
the papal inquisition of heresy; which 
indeed owed its effectiveness largely to 
the new methods: Lea, Inquisition, I, 
306, 313, 337, 411, 559; Hinschius, V, 
pt. 1, § 297, p. 484, VI, pt. 1, p. 373. The 
entire passing away of the old ‘ purgatio 
eanonica,’ by the late 1500s, is deseribed 
in Hinschius, Vi, pt..1, p71. 

M, Fournier (Les officialités au moyen 
age, p. 276; 1880) had declared that the 
oath ‘de veritate’ was no part of the 
ordinary ‘ex officio’ procedure, and that 


the texts of the Deceretals had heen mis 
construed. M. Esmein answered this, iy 
1896, in the pamphlet above cited, gy 
showed conclusively that the oath was 
natural historical development, explain 
ing the various causes and aspects, ¥ 
Tanon (L’inquisition, p. 348) had mea 
while refused to accept the correctness ¢ 
M. Fournier’s assertion, 

For the legislative genius of Poye Ip | 
nocent III, see the present writers} 
‘*Panorama of the World’s Legal Sy 
tems’’, Chap. XIV (Cannon Law), 

24 Brunner, Deutsche Rechtsgeschichte 
I, 398, 427, 433, 435. For the church) 
compuryation oath, as distinct both in 
name and in substance from the inquis: | 
tion or interrogatory oath, see good « 
amples in Deeretal. V, 34, de purg. canon, , 
ec. 5, 13, 16; Deeret. Pars II, causa V 
qu. V, ee. 12, 15, 17, 19 (A. D. 1130-1148), 

25 ‘‘ You swear that you shall make tru 
answers to all things that shall be askel 
of you’’; thus it was handed down in th 
1600s. In the 1200s its nature is wel 
illustrated in a case of 1239, under } 
Gregory IX: Sexti Deeretal. II, 10, & 
testibus, ¢«. 2:  ‘‘recepto juramento dt ) 
veritate dicenda, iniungas dictis abbuti 
et priori {the opposing parties], ut tam 
ponendo quam respondendo dicant ven 
tatem quam super positionibus [i¢. spe 
cific allegations of fact] tibi sub bull 
nostra transmissis ipsi sciunt et illos im | 
telligunt in quorum animas juraverutt 
Preeterea, sigillatim super quolibet arti 
ulo in qualibet positione contento facias 
a partibus sufficienter adinvicem tr 
sponderi.’ 

26 One of the great facts of the 1200+ 
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There were, to be sure, as time went on, several varieties of form to the 
oath. The chief forms were the simple ‘juramentum de veritate di- 
cenda’, used in Boniface’s English constitution of 1272 (quoted supra), 
and the broader ‘jusjurandum calumnie de veritate dicenda’, used in 
Otho’s English constitution of 1236 (quoted supra) ;*7 but their unity 
consisted in the subjection of the accused to a rational specific interro- 
gation for the purpose of informing the judge. 

b (2) Yet there was a distinction of real consequence (upon which 
everything came later to turn), regarding the different preliminary con- 
ditions upon which a party could be put to this or any other oath. There 


must be some sort of a presentment, to put any person to answer. 


But 


must that come from accusing witnesses or private prosecutors or the 


1300s on the Continent was the breaking 
down of the old ‘laissez faire’ system of 
private prosecution by the injured party, 
and the prevalence and increase of un- 
punished crime. Something had to be 
done for remedying this. It was a time 
of various new methods (Schroeder, 
Deutsche Rechtsgeschichte, 775; Siegel, 
D, Rechtsg. 552-556), among which were 
the ‘Riigeverfahren,’ and the celebrated 
‘Vehmgerichte’ in Germany (described in 
Sir Walter Scott’s Anne of Geierstein). 
The ultimate result was the rise of a 

of public or State prosecutors, 
now for the first time known on thé Con- 
tinent, and of grand juries, the English 
equivalent (Pollock & Maitland, II, 639- 
657;“Robert Wyness Millar, Phe Forma- 
tive Principles of Civil Procedure, § 4, 
‘“Party-Prosecution and Judicial Prose- 
eution’’, Mlinois L. Rev. 1923, XVIII, 1, 
19). These public prosecutors, acting ‘ex 
officio,’ laid hold of the weapon just in- 
vented by the canon lawyers, the compul- 
sory oath to the accused ‘de veritate di- 
cenda,’ and applied it in their secular 
criminal procedure. The public prosecu- 
tor, indeed, as an institution, ‘ ‘slipped 
in,”’? as Esmein puts it (Hist. de la pruc. 
crim, pp. 103, 133, transiated as Vol. V 
of the Continental Legal History Series) 
“by the opening provided by the proce 
dure ‘per inquisitionem’ in canon law.’’ 
The influence, therefore, of the canon- 
law expedient upon continental legal his- 
tory may be said to have been epochal. 
Its development in this respect in France 
and Italy may be further seen in Pertile, 
ubi supra, VI, 3-12, 24-28, 148; Glasson, 
Hist. du droit et des institutions de la 
France, VI, 623, 625, 630 (1895); Tanon, 
wi supra, Introd. i.; Salvioli, Manuale 
di storia di diritto italiano, 1903, 4th ed., 
§§ 390-393; Esmein, History of Con- 
tnental Criminal Procedure (transl. 
Simpson; Continental Legul History 
Series, vol. V, 1913), p. 79ff.; original Fr. 


ed., pp. 124, 142, 229. In Germany, the 
rules of the ‘inquisitio’ (as noticed later) 
may be seen directly adopted in the great 
criminal eode of 1532 which so long 
dominated that country: Constitutio 
Criminalis Caroli, Art. 6 (when a person 
on suspicion is ‘‘durch die oberkeyt vonn 
amptshalben |[i.e. ‘ex officio’] angenom- 
men wurde, der soll doch mit peinlicher 
frage nit angegriffen werden, es sey dann 
zuvor redlich und derhalb genugsanw 
anzeigung unnd vermutung von wegen 
derselben missethat auff jnen glaubwirdig 
gemacht’? (1895, Siegel, Deutsche Rechts- 
geschichte, 566). 

27 The difference between these two 
forms needs a little explanation. The 
‘ jusjurandum calumnie’ was primarily a 
general pledge that the cause was a just 
one; and originally it had been used in- 
dependently in civil cases long before the 
old compurgation procedure had ceased 
to exist, — that is, as early as the 1100s. 
Decretal. Il, 7, de jur. cal. c. 1. But, as 
time went on, it came to include a clause 
‘de veritate dicenda,’ or at any rate to be 
associated with that oath as a preliminary 
to every cause; this appears from 1245 
onwards: Sexti Deeretal. II, 1, de ju- 
diciis, ec. 1; LI, 9, de confessis, e. 2; II, 4, 
de jur. eal. ce. 1, 2; Lindwood, II, 60; 
Salvioli, Jusjurandum Calumnie, passim ; 
Esmein, Le serment, 13. ‘Thus it became 
associated with and equally significant of 
the new inquisitional oath-procedure by 
the time of Boniface’s English constitu- 
tion, supra. The typical feature of that 
procedure, however, whether as a separate 
oath or as a clause in 2 larger oath, was 
the requirement ‘de veritate dicenda,’ t.e. 
to answer specific interiogatories. For 
forms of this, see Lea, Inquisition, I, 399. 
For other forms of oath, see Burn, Eccles. 
Law, ‘‘Oaths,’” who is, however, not clear 
on the present subject. Gibson, Codex 
Jur. Ecce]. Angl. 1011, has something, but 
not very helpful. 








like (corresponding to our notion of a ‘qui tam’ or a grand jury)? 4 
might it be begun by an official complaint 
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(somewhat like our informa. 


Or might the judge ‘ey 


officio mero’ summon the accused and put him to answer, in hopes of 


extracting a confession which would suffice? 
must the charge at least be brought first to the 
famam,’ or ‘per clamosam insinuationem, 


,9 


US SUSpicion’ 


And in the last method 
judge’s notice ‘Der 
hn report iy 


“comm or *“ notori- 


Such were the questions of procedure which later formed the esgey 


tial subject of dispute.?8 


briste ry the most important one 


n the strictness of the law, in the affirmative. 
vas complicated by the varieties of detail in procedure, 


The last question became in the subsequent 


and it was apparently to be answered 


Nevertheless, the matter 


and there were 


lifferences of phrasing in the various decretals that served as authority. 


It is enough here to note that the third method of trial 


or proceeding ‘ex officio mero’ — 


the ‘inquisitio,’ 


became a favorite one for heresy trials: 


and that its canonical Jawfulness in some shape was supported by 


lear authoritv.®9 


nuch pamphleteering anent this; and a formal opinion of 


About the year 1600, there came to be in England 


i nine 


ceanonists 


leclared the lawfulness of putting the accused to answer on these 


28 This tr e classification f th I 
minary proced ucusatio, ’ ‘de 
nunciato, ’ nquisitio, ’ which became 
the foundation of later discussions (Lea, 
Inquisition, I, 310, 401; Schulte, Kathol. 
Kirchenrecht, § 100 sometimes said 
v have been f les] 8 of the eanon 
of the Lateran Council of Innocent ITI, 
in 1215 (Hefele, Conciliengeschichte, 2( 
ed., V, 885 and so it was. But In 


nocent composed that canon by adopting 
part of the language of two of his earliest 
decretals, of 1199 and 1206 (Decretal. V, 
3, de simonia, c. 31, licet heli, to the Prior 
of St. Victor; ib. V, 1, de aecus. e. 17, 
qualiter et quando, to the Bishop of Ver- 
sailles), and the ‘tribus modis’” of the 
former of these appear later as the eclassi- 
fication in V, 1, de accus. ce. 24, identical 
with the Lateran Couneil’s canon. Es 
mein (Le serment, p. 4) finds the earliest 
instances of the ‘inquisitio’ procedure in 
1198, Decretal. ILI, 12, ut eecl. benef. 

1, X, and in 1199, ib. V, 32, de purg. 
canon., ¢. 10, X. But Tanon (I.’inquisi- 
tion, p. 284) and Hinschius (V, pt. 1, 
§ 284, p. 350) concur with the foregoing 
statement in regarding the first-named 
Decretals as the first references to the ‘in- 
quisitio’ as a generic method. 

The phrase ‘ex officio,’ destined to be- 
come so famous in England, in connection 
with the third mode, seems taken from 
the same c. 31, de simonia, of 1199: ‘‘nos 
frequentibus clamoris excitati, ex cfficio 
nostro voluimus inquirere de premissis’’; 
sv again, also in 1199, ib. V, 32, de purg. 


eunon, ¢c. 10: ‘leet contra eum nullus 
accusator legitimus appa! t, ex officiv 
iO amen, fams publica  deferente, 


voluisti plenius inquirere veritatem,”’ 

29 As to the conditions preeedent to an 

x officio” inquisition wfully putting 
a party to his oath, the foregoing extracts 
in note 28, supra, suggest something of 
the original orthodox practice; as also 
the following passages: ib. V, 1], de 
aeccusationibus, ec. 21, A. D. 1212: ‘in. 
quisitio fieri debeat solummodo super illis 
de quibus clamores aliqui processerunt’’; 
ib, ec. 24, a. D. 1215: ‘*debet inquisi- 
tionem clamosa insinuatio prevenire’’; 
see also ib. ec. 17, 19, 20, 23, 24; V, 34, 
de purg. canon. cc. 1, 5, 6, 10, 12, 1b; 
Sexti Deeretal. V, 1, 2; Lind: 
wood, I, 109: ‘fa prin ipio ubi inquisitio 
sit generalis roving commission, 
without specific accusation], non debet 
exigi juramentum per quod aliquis pee 
catum alicujus occultum prodere cogatur; 
ex quo tamen crimina sine juramento cor- 
rigenda, puterit inquisitor super his 
exigere juramentum’’; I, 17: ‘‘Inqui- 
sitio preparatoria fit sine exactione jura 
menti’’; and the statements of Hinschius, 
V, pt. 1, § 284, p gol, § 297, pp. 483, 486, 
and of Pertile, VI, pt. 2, pp. 6, 7, 144. 

This much is worth noticing in detail, 
because it is this precise point of pro 
cedure in the canon law which led 
ultimately to so different a thing as our 
modern privilege against self-criminating 
testimony. 
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conditions : “Licet nemo tenetur seipsum prodere [i.e. accuse], tamen 
proditus per famam tenetur seipsum ostendere utrum possit suam inno 
centiam ostendere et selpsum purgare. ’ 90 . Lane 

Thus, on the one hand, it was easily arguable that, in ecclesiastical 
law, the accused could not be put to answer ‘ex officio mero’ without 
some sort of witnesses or presentment or bad repute ; and in this sense 
an oath ‘ex officio’ (as it came to be called) might be claimed (as it 
was claimed) to be a distinct thing from the same oath when exacted 
on proper conditions, and to be therefore canonically unlawful. But, 
on the other hand, it is plain to see, also, how, in the headlong pursuit 
of heretics and schismatics under Elizabeth and James, the ‘ex officio’ 
proceeding, lawful enough on Innocent III’s conditions about ‘clamosa 
‘nsinuatio’ and ‘fama publica,’ would degenerate into a merely unlaw- 
ful process of poking about in the speculation of finding something 
chargeable.*! 

In short, the common abuse, in later days, of the ‘ex officio’ pro- 
ceeding led to the matter being argued, in English courts and in 
popular discussion, as if this oath were either wholly lawful or wholly 
unlawful ; * though, in truth, by the theory of the canon law, it might 
be either, according to the circumstances of presentment. 

c. But (to take up again the story of Otho’s and Boniface’s decrees 
all these. distinctions, it must be clearly understood, did not trouble the 
lay powers in their controversy of earlier days with the church on English 
soil. At the time of Edward’s statute ‘De Articulis Cleri’, in the early 
1300s, the royal power is not at all concerned, in this respect, with the 
method of ecclesiastical procedure, but only with the limits of that 
jurisdiction. 

Otho’s and Boniface’s constitutions of the 1200s were issued under a 
new and improved procedure in the church; if the king’s lawyers had 
thought about it at all, they would probably have welcomed the better 
methods, for they certainly were dissatisfied with the church’s old- 
fashioned compurgation methods.** But the jurisdictional controversy 
was the vital one, as the ‘Articuli Cleri’ show in every paragraph. 


Wherever the king and his counsellors concede this jurisdiction, there 


%Strype’s Life of Whitgift, 339, App. 
136 ‘et passim’; compare Conset’s Prac- 
tie of the Spiritual Courts (1749), 
p. 384, pt. VII, ec. 1, 6; p. 100, pt. ITT, 
«. 3, §2. Compare this statement with 
Lindwood’s, quoted supra, antedating it 
by several centuries. The uncertain 
phrasing of the later custom and law in 
the church is seen in Archbishop Whit 
gift’s claim, in 1584 (Strype, 157, App. 
63), when using the above formula, that 
ifa man is ‘‘ proditus per denunciationem 
alterius, sive per famam,’’ he is bound 
‘‘seipsum ostendere ad evitandum seanda- 
lum et seipsum purgandum.’’ 

l‘'The tendency of the jurists was to 


permit an ‘ex officio” proceeding, in the 


form of an inquisition, without the orig- 


inal requirements’’ (Hinschius, vol. VI, 
pp. 69, 70, writing of the 1600s). 

82In the Mirror of Justices (circa 
1300), B. V, par. 114 (Seld. Soe. Pub 
VII, 172), it is said: ‘‘It is an abusi 
that a man is accused of matters touch 
ing life or limb ‘quasi ex officio,’ with 
out suit and without indictment.’’ 

$8 Poll. & Mait. I, 426, giving numerous 
examples. These learned and distin 
guished authors’ incidental suggestion 
that ‘‘very possibly the lay courts would 
have prevented the prelates from intro 
ducing in criminal cases any newer or 
more rational form of trial’’ is opposed 
to what is above advanced; yet, for lack 
of their reference to a plain authority, is 
still open to respectful dissent. 
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they are found ready enough to concede to the fullest the usual eee 
tical procedure. In this very statute, indeed, ‘De Articulis Clerj’ 4 
coneede the church’s oath-procedure where jurisdiction is conceded, j 
in matrimonial and testamentary causes. As time goes on and 
church becomes occupied with heresy trials, the same complaixg 
is equally plain. Towards the end of Richard II's time, during 


Lollard agitation, the church began, in 1382.54 to receive tempo, 
sanction for its claims in the field of heresy; finally, in 140138 y Cot 


IV’s statute gave to the church the punishment of heretics; these wen 
to be arrested and detained by the diocesan when ‘‘defamed or eyideyhl ys i 
suspected,’’ until they ‘‘do canonically purge him or themselves” 4) broad | 
diocesan to ‘‘determine that same business according to the CANONIG ") Tho 
decrees.’’ Here is no objection to the oath or to the ‘ex officio’ prog 12008 oor 
ure, but a sanction of the church’s usual rule. Under this statute Ani 
bishop Arundel, with renewed vigor, conducted his campaigns wane 
heretics ; 8° and under it were all subsequent prosecutions conducted fy os Jlowed 
more than a century. ls what 
After a long period, however, there finally appears the little rift with 2 to 
the lute. In 1533, under Henry VIII, the old statute of Ienry IV,g abject 
1401, was repealed 87 by a statute which did not take away the churd} 


jurisdiction over heresy, nor yet oppose its power to put the accused » There W 
inquisitional oath, but did insist on something more than ‘ex offic) 
proceedings; it provided that ‘‘every person presented or indicted ¢ ase 


any heresy, or duly accused by two lawful witnesses, may be . - .}0, 2405 
committed to the ordinary |of the church] to answer in open court?| Prefemer 

Iiere was the first portent of the new phase of the contest. Unde | 0 3 
the brief liberality of Edward VI, in 1547, this whole jurisdiction al his 
heresy was taken away ; 88 but under Mary, in 1554, the extreme stati Velanltud 
of Henry IV was revived.8® Then, Mary’s statute was in turn repealel, on 
in 1558, by Elizabeth, who at the same time took into her own hand! tenties 1} 


the church’s powers, and, with the Court of [igh Commission, introdned a 
new features into the controversy. his refer 
2. a. Under Elizabeth and James, and to the end of the story, thet | plats of 
appears no further doubt (material to us now) as to the jurisdictiong ae 
the ordinary church courts; it was confined, in its control of Taymenj 0 | ide repo 
Coke’s) 
84St. 5 Rich. I], 2d sess. ¢. 5.) This pt. 1, § 281, p. 311; Holdsworth, Histon Pep 
statute, however, was spuriously placed of English Law, vol. 1, 3d ed, 1 ) ope 
upon the statute-book, and its immediate — p. 585; Archbishop Arundel was several oN 
repudiation by the Commons was omitted times Chancellor, and his influence we ) Sota 
therefrom; for the interesting history of strongly felt in the administration of thy | ‘ 8 
it, see Coke’s Rep. XII, 58; Stephen, period. = 
Criminal Law, II, 444; Campbell, Lives 87St. 25 H. VIII, ¢. 14. I, u 
of the Chancellors, I, 247; Anon., Law 88 St. 1 Edw. VI, ¢. 12, §3. thown 
and Lawyers, II, 347. WATE Cr. & ae 


fore this 

86St. 2 H. IV, ¢. 15. In 1414, St. 2 40St. 1 Eliz. ¢. 1, §15. Whether this —_ 
H. V, c. 7, another statute provided for the statute of Henry VIII was revive / The 
delivering indicted heretics to the or- would be a question; Coke cites it asifia nember 
dinary, to be tried by the church’s pro- force: 12 Rep. 27; see the Case of th ibe char 
cedure. Bishops, 12 Rep. 7. It did not much that ¢ 

36 Stubbs, Const. Hist. II, 488; III, 32, matter, since Elizabeth’s High Cout = 
357-365; Linwood, I, 298; Hinschius, V, claimed even ampler powers. ab 
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Cece ‘matrimonial and testamentary’’; and it was constantly prohib- 


| 


High 





hese Wem, 
evident! cas 
ves,” i } 
CANONIG 


its 


holding them to answer in other classes of cases. So also the 
in Causes Ecclesiastical,“ which Elizabeth, 
now constituted, in 1558, as an extraordinary 
out her church policy, worked under similar 
though it constantly strove to exceed them, and though it 
had jurisdiction over heresy. So, too, that offshoot of the 
known as the Court of the Star Chamber (first sanctioned 

statute in 1487, but not beginning until Elizabeth's time to exercise 
great and for some time useful powers), had by its charter 
broad a jurisdiction that little dispute could be made on that score. 
), Thus, the emphasis of controversy now shifted. It had in the 


1” Proce 1800s concerned jurisdictfon ; it now concerned methods. The objection 


ute And! 
S avaing 


in 1583, in'the statute of 25 H. VIII, c. 14 (above quoted), 
now to be the vital one. The Court of High Commission of course 


ucted fe silowed ecclesiastical rules; the Court of Star Chamber did likewise, 


ift with 
ry IV, ¢ 
church} 


‘in what concerned the procedure of trial. No one is going yet to 
ject to their general process of putting the accused to answer upon 
ath; but there is to be much opposition to the preliminary methods, 
ip the lack of a presentment, to charging a person ‘ex officio mero’. 


‘CllS@l there was here some room (as we have seen) for uncertainty as to the 


xX offi 

licted i} “st.1 Ele. 1; Gneist, Const. Hist. II, 

be . . .Jaq9, 940; Coke, 4 Inst. 324, 12 Rep. 19; 
110, 240; i 

1 court! | Professor Roland G. Usher, Rise an Fal 


’ Commission, 1913, ec. V, X1 
Unie | ee gives a detailed and aathori- 
tion ott giive history of the High @ourt and its 


tatu | vidaitudes, with frequent casual refer- 
ea acts to the oath ‘ex officio’; as its author 
repealel ms unacquainted with the present 
"1h hands | tration, his statement at p. 76 that ‘‘the 
trodues) history of this oath is an exeecdingly ob- 
) ware subject’’ is natural enough; but 
his references to the oath thus miss the 
pints of ite history which would have 
helped his exposition of the political and 
of the controversy; none of 
YUieN; 0 the reports of law cases (except one of 
(oke’s) here cited were known to him). 
h, Tistor See also the comment on the mono- 
od, 1g , Paphof Mrs. Maguire, ante, n. 1. 
‘as several #8t. 3 H. Vil, e. is Gneist, BE 183, 
uence ws ) 45,287; Coke, 4 Inst. 60; Stephen, Hist. 
ion of thy Ort. Law, I, 173; Leadam’s Select Cases 
in the Star Chamber, Seld. Soc. Pub. vol. 
XVI, Introduction. Mr. Leadam has 
town that its powers were exercised be- 
fore this statute, and were apparently not 
ether thus ‘sttieted to the statutory enumeration. 
ag revived ) @The Star Chamber Court, though its 
it as ifin fluctuated, usually included 
ase of te | Medliancellor and the two chief justices; 
not much  @that there was no lack of legal learning 
igh Court 
, It should be added that the peculiar 
troughold of Chancery practice, its per- 


ry, there: 
ietion of 


sonal examination on oath to make dis- 
covery, is found established us early as 
the first part of the 1400s, and that the 
opposition which went on during that 
century and the 1500s to the increasing 
spread of the Chancellor’s powers was 
probably due in part to this feature of its 
procedure, in which ‘‘the Chancery was 
naturally identified with the Church’’ and 
its methods with those of the Ecclesias- 
tical and Star Chamber courts (1890, 
Kerly, ‘‘ Historical Sketch of the Equi- 
table Jurisdiction of the Court of Chan- 
cery,’’ pp. 43-45; Robert Wyness Mil- 
lar, The Mechanism of Fact-Discovery, 
ch. V, é. ‘‘ The Classic Chancery System’’, 
Illinois L. Rev. 1937, XXXII, 261, 437). 

The King’s Council also followed ce- 
clesiastical procedure in the main; the 
parties were required to submit to ex- 
amination on cath; details are given in 
Messrs. Leadan: and Baldwin’s Select 
Cases before the King’s Council, 1243- 
1482, Introd. p. xii (Selden Soe. Pub. 
vol. 36, 1918). 

The historical continuity between the 
canon-law oath ‘de veritate dicenda’ and 
the later methods of ‘‘diseovery’’ in 
chancery may be traced in the indorse- 
ment on a bill in chancery in Henry VI’s 
time: ‘‘juratus et examinatus ad veri- 
tatem dicenda de materia in hac billa 
contenta’’ (Leadam’s Select Cases in the 
Star Chamber, ubi supra, p. xxxi). 
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proper canonical methods; and these courts were to strain all the Imm, that the 


bilities, and even to exceed them. 


: 


ties to b 


The Court of Star Chamber seems to have raised no special anty to the th 
nism during the 1500s, nor until James’ time, in the next century, \, for Jam 
did the Court of Iligh Commission, under the first five commissions jy! and wou 
in 1583, the sixth was issued, with Archbishop Whitgift at the head. proceedi 
a man of stern Christian zeal, determined to crush heresy Wherever, youching 


head was raised. 


Ile proceeded immediately to examine clergymen gy! bishop, | 


other suspected persons, upon oath, after the extremest ‘ex Officio’ sty.) to have 


From this time onwards there is much concerning this oath.44 


That 


But i 


was canonically and statutably lawful was at least arguable’ 9) Commor 
repealed statute of Henry VIII, «. 14, in 1533 (quoted above), whig’ for Coll 


might otherwise have been urged against 


doubtful validity.* 


its methods, 


Was now y 


It is we 
Courts’ 


Furthermore, the royal Courts of common law, early in the agitatig| issue OF 
had plainly declared these things lawful on certain conditions, }| other p 
1589, the question had been first raised in the Common Pleas, in Collie; more, ¥ 


v. Collier.*? 


In 1591, in Dr. Ilunt’s case,#8 the King’s Bench refs) duce el 


to sustain an indictment for administering the oath on a charge ¢ point al 
ineontineney, since ‘‘the oath cannot be ministered to the party bi parentl. 
where tlie offence is presented first by two men, ‘quod fuit concessyy 


and it was said, it was so in this ease.’’ 


the case of the preacher Cartwright and his followers, for refusing 
take Whitgift’s oath and make answer, was brought up for a fing 


So also, in the same year, whe| 


138; Ne 
the office 
the Chie 
geant P 


settlement, all the chief judges and Jaw officers gave it as their Opinin } eral and 


that the refusal was unlawful.*9 


44 Hallam, Const. Hist. 1, 200 ff.; Neal, 
History of the Puritans, lst ed., T, 27 


o77 


a 7 | 
281-286; Strype’s Life of Whitygift, 
App. 49; Holdsworth, History of English 
Law, vol. J, 3d ed., 1922, p. 609. Neal 
remarks that this was the first Coimis 
sion to use the oath in ‘ex officio” manner, 

45 In 1583, certain ministers, under «x 
amination by Whitgift, had applied to 
Lord Burleigh to protect them; he mildly 


wil, 


cexpostulated with the Archbishop, pro 
testing that ‘‘this is not a charitabl 
way’’; but the Archbishop firmly an 


swered that ‘it is so eleare by law that 
it was never hitherto called in doubt’’: 
wnd the matter ended (Neal, History of 
the Puritans, Ist ed., I, 281-286; Strype s 
Whitgift, 157, 160, App. 49, 63). 
46 Note 40. s ipra, 
474 I.won. 194: EI. Moor 


Cro. 201 : 


906 ; irge of incontineney; according 
to one r port, no decision was reached; 
by two thers, the prohibition wus 


granted. Coke was counsel for the peti 
tioner, and cited the writs on the juris 
dictional statute ‘de = articulis  cleri,’ 
claiming that ‘‘nemo tenctur seipsum 
prodere in such cases,’’ but only ‘‘in 
causes testumentary and matrimonial.’’ 


Up to this time, then, it would seg! 


The King’s judges were evidently ne 


to the question, for in 1590, when the dis | 


senting preacher Udall was being a 
mined before (probably) the Tigh Com 
mission Court as to the authorship of th 


Martin Marprelate books, and refused t. 


answer, saying, ‘*to swear to aceuse ny 
self or others, I think you have no lav 
for it,’’ Anderson, J. 
Bench, bade Egerton, Solieitor-Gener 
(afterwards Lord Chancellor), tell Uda 
What the uw was, and Egerton deelared: 
‘* Your like the seminary 
priests’ answers, for they say there ism 
law to compel them to take an oath} 
nceuse ’. and — afterward 
when Udall again said he was not bound 
to answer, Anderson, J., replied, “That 
is true, if it concerned the loss of your 
life,’’ but ‘‘you ought to answer in this 
ease’? (1 How. St. Tr. 1271, 1274). This 
remark of Anderson does not in terms it 
any of the supposed rules; yet in the wy 
next year, in Dr. Iunt’s case, infra, be 
concurs in laving down the strict 
elesiastical rule; so that his views wet 
as yet in formation. 
48 Cro. El. 262. 


answers are 


themselves’ 


49Strype’s Whitgift, 338, 360, App 
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that the stricter ecclesiastical rule was conceded by the highest authori- 
ties to be unimpeachable by common-law Courts. When James I came 
to the throne, in 1603, the Church ’s claim was, if anything, strengthened ; 
for James, in his own conceit, was as good a canonist as theologian, 
and would be prone to favor so useful an engine against heretics as the 
proceeding “ex officio.” In the first scenes of his career, he appears plainly 
youching for it.6° So, too, when Bancroft succeeds Whitgift as Arch- 
bishop, bringing a like zealotry to the office, the common-law judges seem 
to have been still complaisant.®* 

But in 1606 Sir Edward Coke comes to be Chief Justice of the 
Common Pleas, and a change begins gradually. Coke had been counsel 
for Collier in 1589,58 and had perhaps thus acquired his convictions. 
It is well known that he set himself, as judge, against the ecclesiastical 
Courts’ pretensions in general. At first, however, he avoided a direct 
issue on the ‘ex officio’ oath. His first case, in 1609, he decided on 
other points.** His next, in 1615, was allowed to drag on for a year or 
more, with repeated adjournments and other expedients intended to in- 
duce either the accused or the High Court of Commission to vield a 
point and avoid the direct issue.54 The plain opinion of Coke, and, ap- 
parently, the final decision of the Court, was that the oath was im- 


138; Neal, Puritans, 2d ed., I, 337 ff.; 
the officers were the two Chief Justices, 
the Chief Baron of the Exchequer, Ser- 


have a copy of the articles being enlled 
in question ‘ex officio,’ before he should 
answer them’’; Answer | by the Judges]: 


gent Puckring, and the Attorney-Gen- 
eral and Solicitor-General. 

Jan. 1604, Conference on Church 
Reformation, Neal’s Puritans, 2d ed., I, 
402, 2 How. St. Tr. 70, 86 (a Lord: 
“The proceedings in that Court [of the 
High Commission] are like the Spanish 
Inquisition, wherein men are urged to sub- 
wribe more than law requireth, and by 


the oath ‘ex officio’ forced to accuse 
themselves’’; Whitgift, Archbishop of 
Canterbury: ‘‘ Your lordship is deceived 


in the manner of proceeding, for if the 
article touch the party for life, liberty, or 
wandal he may refuse to answer’’; Eger- 
ton, Lord Cnancellor: ‘‘ There is neces- 
tity and use of the oath ‘ex officio’ in 
divers courts and causes’’; His Majesty, 
James I, ‘‘here soundly described the 
oath ‘ex officio,’ for the ground thereof, 
the wisdom of the law therein, the man- 
ner of proceeding thereby, and profitable 
efleet of the same’’). But the prelates 
were weakening; Whitgift, twenty years 
before, in his passage at arms with Bur 
igh (cited supra, note 45), had never 
made the concession here recorded, or 
anything like it. 

1605, Bancroft’s Artieuli Cleri, and 
the Judges’ Answer, 2 How. St. Tr. 13], 
IS (Objection [by the clergy, that the 
Judges issue a prohibition to the clergy 
m the ground] ‘‘that the party ought to 


‘*Yet ought they to have the cause made 
knowne unto them, for which they are 
called ‘ex officio,’ before they are ex- 
amined, to the end that it may appeare 
unto them, before their examination, 
whether the cause of ecclesiastical! 
cognizance; otherwise they ought not to 
examine them upon voath’’), 

52 Supra, note 47. 

631609, Edwards’ Case, 13 Rep. 9 
(Coke, C. J., and three others; prohibi 
tion granted against the High Court of 
Ecclesiastical Causes, in putting Edwards 
to his oath, on a charge of libel, as to his 
meaning in the words uttered; resolved 
on three grounds, first, the matter was 
temporal, not ececlesiastical; secondly, it 
was not for this special court; thirdly, 
‘fin cases where a man is to be examined 
upon his oath, he ought to be examined 
upon acts or words, and not of the inten 
tion or thought of his heart; and if any 
man should be examined upou his oath 
what opinion he holdeth concerning any 
point of religion, he is not hound to an 
swer the same’’; nothing was mentioned 
by party or judges, as to a privilege 
against matter involving a penalty, nor 
is the ‘ex officio’ oath declared unlawful). 

54 Dighton v. Holt, 3 Bulstr. 48; brietly 
reported in Moor 840, 2 Cro. 388, 1 Rolle 
337, Jura Eccles. 355, pl. 9. 


he 
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properly put by the ecclesiastical Court; yet the objectionable th 
seemed to be, not that the accused should be compelled to answer 
that he should be charged ‘ex officio,’ in a cause not testamentary» 
matrimonial but penal.°* In the meantime (in 1610, 1611, and 1g there Wi 
three other cases had come before the common-law Courts, Presuimahh' gore thi 
the King’s Bench, and from their imperfect reports it may be infer 
that a similar view was now prevailing there.5® The change had this sy natorall 
stantially been effected.67 Archbishop Abbott, a man of less rabid yjey ome im 
had in 1610 succeeded Bancroft; Coke had carried his views ty g ” 
King’s Bench, as Chief Justice, in 1613; and the matter seems to hy 
been so far settled (in respect to the ecclesiastical claims) that no mp, ws That 
cases occurred,®® until in 1640, statute (quoted later) put an Ci, fy @gelosure 
the time, to further doubt. popalar F 
But the Star Chamber claims remained still to be faced. What hal by the 
been settled was (in effect) merely that the ecclesiastical Courts (indy, jg Aet 
ing that of High Commission) could not, as a matter of jurisdi¢iy| “In tl 
and procedure, put laymen to answer, ‘ex officio,’ to penal charges, py One 
this did not touch the Court of Star Chamber. Its conceded jurisdictiy’ 7 


\. Qigsonte 
The com 


was ample enough to fine and imprison for almost any offence that ; aad 
chose to pursue. The very statute that sanctioned it, in 1487, » -” 
pressly vested in it the authority to examine the accused on oath = 
criminal cases, without naming even such restrictions as the ecclesiastia Ther 
law conceded ; ® and its right to examine in this fashion, wherever ti | 7 
ease was within its jurisdiction, seems to have been conceded une co 
IIenry VIII and Elizabeth, all through the 1500s. But as Jame Ever 
reign went on, and its practices became arrogant and obnoxious, $0 it 14 
use of the ‘ex officio’ oath came to share the burden of criticism ani) ala | 

55 In 12 Rep. 26, ‘‘Oath Ex Officio,’’ is 57 In Spendlow v. Smith, Hob, 84, dun | ' 


given by Coke.an opinion, said by him to —_ Eccles, 428, probably late in 1615, a plan} ggeyed) 1 
have been rendered by himself, as Chief ruling was made; in a suit in the chomh) (gumiss 
Justice, as early as 1607, to the Commons, court for dilapidation, charging a lem ing part; 
on their request; in this he plainly de- for years and fraud, the defendant WH! |ggggr pr 
elares that in the ecclesiastical courts put to his oath as to the fraud; this ws hg: 

‘*no layman may be examined ‘ex officiv,’ held unlawful, ‘‘for though the origin! 9610, . 
except in two causes,’’ matrimonial and  cuuse belong to their cognizance, yet th (A. exhi 
testamentary. But the above date is covin and fraud is criminal, and...| be 

doubtful; the volume was not printed un- — punishalle both in the Star Chamberanl | tim by { 
til after his death, and its authority is by the penal laws of fraudulent gifts, aml | yestment 


not of the best. not to be extorted out of himself by his) “DL, had 

56 1610, Mansfield’s Case, Rolle’s Abr.,  oath.’’ » whe hi 
‘*Prohibition,’’ (T) 4 (a elergyman was 58 Neal, Puritans, I, 450. tion, Uy 
allowed tu be examined on oath for 69 Except Jenner’s Case, in 1621 (Jun ) by the | 


preaching heresy) ; 1611, Clifford vy. Hunt- Eccles, 427, pl. 6, Rolie’s Abr., ‘Prohibit | question 
ly, Rolle’s Abr. (T) 6, Jura Eccles. 427,  tion,’’ (T) 5, briefly reported; in acti | ments, | 
pl. 7 (a woman was not allowed to be with Edwards’ Case, supra); and Lats) “gad t 
examined as to a forfeiture); Huntley v.  v. Sussex, undated, but before 1616 (Ny | Qief J 


Cage, 2 Brownl. 14 (apparently the same = 151). where ¢ 
case); 1615, Bradston’s Case, Rolle’s 60 Supra, note 42. Chief Ji 
Abr., ‘‘ Prohibition,’’ (T) 1, Jura Eccles. 61 St. 3 H. VII, ¢..1. ' L, shor 
355, pl. 9 (a layman was not bound to 62 1589, Rither’s Case, Cro, El 1 Qumtes 


answer as to an offence involving forfei- semble; 1591, Buckley v. Wood, Cro, bh.) 42 
ture). All these, of course, are cuses of 248, ! 
prohibitions issuing to the ecclesiastical | Justices 


Court. Baron, 
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dcontent which that procedure in the ecclesiastical Courts excited @ 
gommon-law Courts seem to have found no handle against its oath- 


even after Coke's accession to the bench. But though 


explicit judicial condemnation, there was, after a time, 
formal questioning of it. The analogy of the doctrine 
greedy settled by Coke in 1607-1616, for the ecclesiastical Courts, was 


thus ggturally invoked. Towards the end of its career, it would seem that 
id View, sme impression was being made on the Court’s own theory of ortho- 


VS to th “ 

‘to hav: 

NO ti) ggfhat the contest over compulsory 
Cnid, fy Qgelosure was becoming a matter of 


V hat hal bed 


professional interest is indicated 
dramatist’s allusion to it in 
first printed in quarto in 1603; 


(incl). ig Aet III, Se. 3, the King soliloquizes: 


risilictiy 
res, Put 
"iSclictigy 
€ that } 
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rever th 
“under 
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US, 80 ih 
cism and} 
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b. 84, Jum 
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ie original | 
ee, vet the 
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1621 (Jun j 
§* Prohibi- 
; in aceon | 
nd Latter 
1616 (Nos 


. El i 
d, Cro, Bl 


‘Jp the corrupted currents of this 
wor 
Offence’s gilded hand may shove by 


Aan oft "ie sven the wiched prise 


itself ; 
Buys out the law. But ‘tis not so 


above ; 

There is no shuffling; there the ac- 
tion lies 

In his true nature, and, we ourselves 


compelled 

Even to the teeth and forehead of 
our faults, 

To give in evidence.’’ 


In the following three cases, Coke 
himself, at the very time when he was op- 
paing from the bench (as already ob- 
wrved) the ‘ex officio’ oath of the High 
(ommission Court, appears as a consent- 
ing party to the enforcement of the even 
loser practice of the Court of Star Cham- 
ber: 

1610, Andrew v. Ledsam, 2 Brownl. 49 
(A. exhibited his bill in the Star Cham- 
ber against L., a broker, for defrauding 
him by forging deeds to represent the in- 
vetments made by him with A.’s money; 
“L, had forged and counterfeited them, 
wu he hath confessed upon his examina- 
tim, upon interrogatories administered 
by the plaintiff in this Court’’; the only 
question was whether, among his punish- 
menta, he should lose one ear or both; 
“and these doubts were resolved by Coke, 
Chief Justice of the Common Bench, — 
vhere they were moved, — and Fleming, 
(hie? Justice of the King’s Bench, that 


|, should lose but one ear’’); 1613, 


Goumtess of Shrewsbury’s Case, 12 Co. 
4,2 How. &t. Tr. 769 (before a council, 
inelading the Chancellor, the two Chief 
Jutices, Coke being one, and the Chief 
Baron, probably the Star Chamber in 


substance; the Countess of Shrewsbury, 
being brought before the Council and 
‘*required to declare her knowledge’’ as 
to the escape of Lady Arabella Stuart, 
which the Countess was said to have 
abetted, declined to answer, first, because 
she had made a vow to God to keep the 
matter secret, and next, because she was 
privileged as a peer not to testify, except 
before her peers; both these claims were 
totally repudiated, and she was adjudged 
in high contempt; nothing was said, by 
either the party or the judges, of the pro- 
cedure or the present privilege; yet it waa 
certainly involved if it had existed) ; 
1613, Lord Sanchar’s Cuse, 9 Co. 114, 121 
(Lord Sanchar, accused of murdering his 
fencing-teacher, was ‘‘particularly ex- 
amined touching certain articles special 
und pertinent,’’ and ‘‘being prest there- 
upon by the questions, he discovered a 
long and inveterate malice which he had 
had, with all the occasions and materia! 
circumstances of this murder’’). 

68 1629, Stroud ’s Trial, Cobbett’s Parl. 
Hist. II, 504, 526, 3 How. St. Tr. 235, 237 
(certain members, including Hollis, Eliot, 
and others, having been arrested and ex- 
amined by the king’s order, and having 
refused ‘‘to answer out of parliament 
what was aaid and done in parliament’’ 
concerning treasonable utterances, the 
judges, being asked whether this refusal 
was not a high contempt, answered all 
‘‘that it is an offence, punishable as 
aforesaid, so thrt this do not concern him- 
self but another, nor draw him to danger 
of treason or contempt by his answer’’; 
this was an equivocal utterance); 1644, 
Archbishop Laud’s Trial, 4 How. St. Tr. 
315, 385, 397 (being charged with unlaw- 
fully tendering the vath ‘ex officio,’ some 
years before, he answers that ‘‘that was 
the usual proceeding in that court [i-e. 
Council of the Star Chamber]’’; it was 
‘then the common, and for ought I yet 
know, then the legal course of that 
court’’). 

@6 Ante 1635, Hudson, Treatise of the 
Court of Star Chamber, in Hargr. Collect. 
Jurid. I, 208 (‘‘ Neither must it question 
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3. But its time in the kingdom was now drawing to an end; and th 
trial which seems to have precipitated the crisis came in 1637 i 
ease full of instruction for our present history. John Lilburn u 
obstreperous and forward opponent of the Stuarts (popularly known ‘ 
‘*Freeborn John’’), constituted somewhere between a patriot and , | 
demagogue, had the obstinacy to force the issue. A decade later hy 
came into a similar eollision with the Parliament’s sovernments hy 
he makes his entrance as a victim of the King’s Star Chamber: a 


1637-1645, Lilburn’s Trial, 3 Tow. St. Tr. 1315; John Lilburn was commits 
to prison by the Council of the Star Chamber, including the Chief Justice of 
King’s Bench, on a charge of printing or importing certain heretical and seditigg 
hooks; on examination, while under arrest, by the Attorney-General, having & 
nied these charges, he was further asked as to other like charges, but refygs 
saying: “I am not willing to answer you to any more of these questions, heeays 
I see you go about by this examination to ensnare me; for, seeing the things {iy 
which I am imprisoned cannot be proved against me, you will get other matte 
out of my examination; and therefore, if you will not ask me about the thine 
laid to my charge, I shall answer no more; . . . and of any other matter that 
vou have to aecuse me of, I know it is warrantable by the law of God, and | | 
think by the law of the land, that 1 may stand upon my just defence and yy 
answer to your interrogatories.” Afterwards, “some of the clerks began to rey 
son with me, and told me every one took that oath, and would I be wiser than ql 
other men? T told them, it made no matter to me what other men do.” They 
when examined before the Chamber itself, he again refused, saying, “f had fully | 
answered all things that belonged to me to answer unto,” but as to things “ep 
cerning other men, to insnare me, and get further matter against me,” he was po 
hound “to answer such things as do not belong unto me; and withal [ perteiyal 
the oath to be an oath of inquiry,” i.e. ‘ex officio,’ “and of the same nature as th 
High Commission oath,” which was against the law of the land, the Petition o 
Right, and the law of God as shown in Christ’s and Paul’s trials; yet, “if T ha 
been proceeded against by a bill, I would have answered.” Then the Couné 
eondemned him to be whipped and pilloried, for his “boldness in refusing to take 
a legal oath,” without which many offences might go “undiseovered and unpur | 
ished”; and in April, 1638, 13 Car. I, the sentence was executed. On Nov.3 | 
1640, he preferred a complaint to Parliament; and on May 4, 1641, the Commons 
(having not yet abolished the Star Chamber Court) voted that the sentence was 
“illegal and against the liberty of the subject,” and ordered reparation. But, the 
petition going for a while no further, he applied onee more, and on Feb. 13, 164 | 
(1646), the House of Lords heard his petition by counsel, Mr. Bradshaw urging 
for him the sentence’s illegality, “The ground whereof being that Mr. Lilbum 
refused to take an oath to answer all such questions as should be demanded of 
him, it being contrary to the laws of God, nature, and the kingdom, for any man | 
to be his own aceuser’”; and Mr. Cook arguing that, without an information, “to 
administer an oath was all one with the High Commission,” whereon the Lords 
ordered that the said sentence “be totally vacated . . . as illegal, and most m- 
just, against the liberty of the subject and law of the land and Magna Charta’; 
and on Dee. 21, 1648, he was finally granted £3000 in reparation. 


? 


the party to accuse him of a crime... .  twixt others, and not to prejudice him | 
But the great question hath been, whether self’’); 208 (‘‘neither must it questi | 


a witness which in examination will not the party to accuse him of a crime, forit 
give any answer shall be compelled to is an high contempt to make the justi 
make answer to the interrogatories... . of this court an instrument of malice”). 
Therefore, if a witness conceive that the But Lilburn’s case, post, shows plainly 


answering of a question may prejudice that the practice was very different from | 


himself, it seemeth that he need not to Hudson’s exposition. 
answer; for he is produced to testify be- 
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Lilburn’s case, together with those of Prynne and Leighton (whose 
grievances were of another sort), were sufficiently notorious to focus 
the attention of London and the whole country. The Long Parliament 
(after eleven years of no Parliament) met on Nov. 3, 1640. Lilburn 
was on the spot that day with his petition for redress. In March, 1641, 
a bill was introduced to abolish the Court of Star Chamber, as well as 
(then or shortly after) a bill to abolish the Court of High Commission 
for Ecclesiastical Causes*?. These were both passed July 2-5 of the 
same year; ® and in the latter statute was inserted a clause which forever 
forbade, for any ecclesiéstical Court, the administration ‘ex officio’ of 
any oath requiring answer as to matters penal.®® This clause was in 
substance reénacted as soon as the Restoration of the Stuarts was 
effected.” 

But was the oath hereby totally abolished in ecclesiastical Courts, — 
that is, was it the ‘ex officio’ proceeding only that was abolished, and 
could a man ‘still be put to answer in a penal matter, in a cause lying 
within the Court’s jurisdiction and begun by proper canonical present- 
ment? This question fairly remained open under the first statute, 
though less plausibly under the second one. During the next twenty 
years after the enactment of the second statute, the matter came often 
before the Courts, in applications for prohibitions. The various rulings 
are hardly to be reconciled.” \But, by the end of the 1600s, professional 
opinion apparently settled against the exaction of an answer under any 


form of procedure, in matters of criminality or forfeiture. 


Cobbett, Parliamentary History, IT, 
122, 762, 853. 

@8t. 16 Car. I, ec. 10, 11. 

1641, St. 16 Car. I, c. 11, §4 (no 
person ‘exercising spiritual or ecclesias- 
tieal power, authority, or jurisdiction,’’ 
hall ‘‘ ‘ex officio,’ or at the instance or 
promotion of any other whatsoever, urge, 
eforee, tender, give, or minister’” to any 
person ‘‘any corporal eath, whereby he 
ow they shall or may be charged or ob- 
lged to make any presentment of any 
erime or offence, or to confess or to ac- 
cue himself or herself of any crime or of- 
fence, delinquency, or misdemeanor, or 
my neglect, matter, or thing, whereby or 
by reason whereof he or she shall or may 
be liable or exposed to any censure, pain, 
penalty, or punishment whatsoever ’’). 

1661, St. 13 Oar. II, ¢. 12, §4 (no 


| pemon ‘‘having or exercising spiritual 


udice him | 
it question | 
‘ime, forit | 
the justice ) 


malice”). 
ws plainly 


erent from | 


w ecclesiastical jurisdiction’’ shall tender 
any person ‘‘the oath usually called 
the oath ‘ex officio” or any other oath,’’ 
in ete,, effect as in the prior statute). 
11665, R. vy. Lake, Hardr. 364, 388 
(wohibition against exacting an oath on 
apparently involving a criminal 
tharge; apparently granted, but upon an- 
whet point); 1665, Scurr v. Burrell, 1 


45495 O—60 


pt. 4 42 


Sid. 232 (prohibition against a charge of 
exacting the oath in ‘ex officio’ proceed- 
ings for sitting in church with the hat 
on; adjourned, and apparently not de- 
cided) ; 1669, Goulson v. Wainwright, 1 
Sid. 374 (prohibition granted against 
exacting an oath on ‘ex officio’ articles 
for ‘‘matters which are criminal’’) ; 
1669, Taylor v. Archbishop of York, 2 
Keb. 352 (prohibition lies against exact- 
ing the oath in criminal charges); 1671, 
Grove v. Elliot, 2 Ventr. 41 (prohibition 
against exacting oath on charge of keep- 
ing conventicles, etc.; argued that ‘‘no 
man ought to be proceeded against with- 
out due presentment’’; held, that it did 
not appear to be a proceeding ‘‘ merely 
‘ex officio,” ’’’ and due presentment must 
be presumed, and and hence the prohibi- 
tion was refused); 1680, Farmer v. 
Brown, 2 Lev. 247, T. Jones 122; s. c. 
Herne v. Brown, 1 Ventr. 339 (prohibi- 
tion against requiring an answer to a 
charge of not paying a church tax; ap- 
parently treated as a civil case, and not 
within the statute’s prohibition; after 
a division of the court and adjournment, 
the prohibition was refused unanimous- 
ly). 
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Such, at any rate, beginning with the 1700s, was the application ¢ 
the law ever after, without question.” The statutes had abolished, jy 
those courts, all obligation to answer on oath to such matters, without rp. 
gard to the form of presentment or accusation. 


II. But what, in the mean time, of the common law, and of jury trial) | 


Thus far the controversy here examined had been purely one of 
ecclesiastical jurisdiction and ecclesiastical methods of presentment. The 
common-law Courts had concerned themselves with it simply by virtue 
of their superior authority to keep the church Courts and other Courts 
to their proper boundaries. In their enforcement of these restrictions 
one thing seems plain: There is no feature of objection to the compulsion, 
in itself, of answering on oath; the objection is as to who shall require it 
and how it shall be required. On the very eve of the statute of 16 Car, | 
and of the disappearance of the Star Chamber forever, John Lilburn, 
the stoutest of recusants, is willing to answer all matters properly 
charged against him, and objects only to ‘‘such things as do not belong 
unto me.’’ He seems to have known no broader defensive principle to 


fall back upon, more substantial or inclusive than a conceded rule of 


ecclesiastical procedure. Was there in fact, at the time, any available 
principle known in the common-law Courts in jury trials? 

1. Down to the early 1600s, at any rate, it was certainly lacking. If 
we look at what the common law had to build upon, before then, there 
is nothing of the sort. The generations which forced an accused to the 
ordeal and the compurgation oath had plainly no scruples against such 
ecompulsion.78 Compurgation, under its later name of ‘‘ wager of law,” 
was enforced in the 1500s without objection. Jury trial came to he 
approved as a trial so much more effective that the defendant’s oath in 
wager of law became, indeed, rather a privilege than a burden.” In 
jury trial, to be sure, the oath was not administered to the defendant, be- 
cause it would, in those days, still be regarded as a decisive thing,” and 
as a method of summary self-exoneration which would be entirely too 


721750, L. C. Hardwicke, in Brown- prising that the inquisitional method, con- 





sword v. Edwards, 2 Ves. Sr. 243, 245 
(refusing to compel discovery of an in- 
cestuous marriage punishable in the ec- 
clesiastical court: ‘‘1 am afraid, if the 
Court should overrule such a plea, it 
would be setting up the oath ‘ex officio,’ 
which then the Parliament in the time of 
Charles I would in vain have taken away, 
if the party might come into this court 
for it”’); 1752, Fineh v. Finch, 2 Ves. 
Sr. 491, 493 (‘‘as to the first objection 
to it, that it will subject him to ecclesias- 
tical censures and that the court will not 
compel him to answer on oath, which is 
like an oath ‘ex officio,’ that is true’’); 
1822, Schultes v. Hodgson, 1 Add. 106 
(prosecution for adultery, ete.; ‘‘this is 
a criminal suit’’; and none of the articles 
were required to be answered). 

78 Rather was it to be regarded as sur- 


quering the rest of Europe, failed in Eng- 
land alone; but ‘‘the escape was a nar- 
row one’’ (Pollock & Maitland, Hist. 
Eng. Law, II, 655); instances of the di- 
rect questioning of the accused (cira 
1268) may be seen in Maitland’s Court 
Baron, Selden Soc. Publ. IV, 62, and in 
the records of the King’s Council cited 
supra, n. 43. 

74 Thaycr, Prelim. Treatise, 29. 

75‘*All such persons to be tried by 
their oathes,’’ is a phrase of 1543 in the 
Court of Requests: Selden Soe. Publ. 
XII, Ixxxv. The reason for this attitude 
toward the oath is sufficiently explained 
in the history of the numerical system 
(ante, § 2032). Compare also the history 
of the disqualification of parties in eivil 
cases (ante, § 575). 
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facile; it was the jurors’ oaths that were to ‘‘try’’ him, not his own; 
and so, in jury trial proper, either in civil or in criminal cases, the oath 
of the party does not appear. But wherever, in other proceedings, it 
was thought appropriate to have the defendant’s oath, there was no 
hesitation in requiring it. All through the 1500s the statute-book records 
the sanction of oaths to accused persons. The Star Chamber statute 
of 1487 (3 H. VII, c. 1) had expressly sanctioned the examination of 
the accused on oath at the trial, because ‘‘little or nothing may be 
found by inquiry’’ of the ordinary sort. The statute of H. VIII, in 
1533, authorized the common-law officers to turn over indicted heretics 
for examination by the ordinaries upon oath.” Wherever a party is 
committed to jail by the judges for fraud or other misconduct done 
in the course of trial, by forging writs or the like, he appears to have 
been put to his examination on oath to disclose it.7 Persons charged 
as bankrupts,”® as Jesuits,” as abusers of warrants,®® were to be ex- 
amined on oath by common-law officers. Most notably, every accused 
felon was required to be examined by the justices of the peace, and his 
examination to be preserved. for the judges at the trial; *®! and, so far 
as appears, not a murmur was ever heard against this process till the 
middle of the 1700s; "7 and no statutory measure was taken to caution 
the accused that his answer was not compellable, until well on in the 
1800s.8° The very day procedure in the trials of the 1500s and the 1600s, 
and almost the first step in the trial, was to read to the jury this com- 
pulsory examination of the accused; in 1638, the year after Lilburn’s 
imprisonment, in the very next recorded trial, the accused’s previous 
examination before the Chief Justice was offered and read at the outset, 
without a shadow of objection.** Furthermore, as the trial goes on, the 
accused, in all this period of 1500-1620, is questioned freely and judged 
by the judges to answer; he is not allowed to swear, for the reasons al- 
ready noted, but he is pressed and bullied to answer.®® 


16 Supra, note 37. 

71565, Whiteacres v. Thurland, Dyer 
242a; Dawbeny v. Davie, ib. 244a: Thur- 
land’s Case, 244b. 

1570, St. 13 Eliz. ¢. 7, § 5. 

9 1593, St. 35 Eliz. c. 2, § 11 (any per- 
son suspected to be a Jesuit, ete., who 
“being examined by any person having 
lawful authority . . . shall refuse to an- 
swer directly and truly whether he be a 
Jesuit,’’ shall be committed ‘‘until he 
shall make direct and true answer to the 
said questions’’). 

1601, St. 43 Elis. c. 6, § 1 (persons 
charged with abuse of warrants are to be 
sent for by the judges ‘‘and be examined 
thereof upon their oaths,’’ and if the of- 
fence be confessed by them or otherwise 
proved, they are to be committed to jail). 

#11553, St. 1 & 2 P. & Mar. c. 13, § 4; 
1555, 8t. 2 & 3 P. & Mar. c. 10 (inasmuch 
a the preceding statute did not extend 
to cases where the prisoner was not 


bailed, ‘‘in which case the examination of 
such prisoner, and of such as bring him, 
is as necessary, or rather more, than 
where such prisoner shall be let to bail,’’ 
80 it is extended to the latter case also) ; 
the defendant was here not put on oath, 
though the witnesses were (ante, § 849), 
but the reason for this was merely as 
before, that the oath was thought to give 
to the accused’s statements a solemnity 
and weight which would be too great an 
advantage. As late as 1709 (R. v. Derby, 
19 How. St. Tr. 1011, 1013, note) a judge 
says of this proceeding, ‘‘To have him 
examined is a privilege.’’ 

88 Ante, § 848. 

88 Ibid. 

3 How. St. Tr. 1369, 1373. 

868 1535, Sir Thomas More’s Trial, 1 
How. St. Tr. 386, 389; 1554, Throckmor- 
ton’s Trial, 1 How. St. Tr. 862, 873; 
1571, Duke of Norfolk’s Trial, 1 How. St. 
Tr. 958, 972 (‘‘then being ruled over 
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A striking example is found in the jury trial of Udall, in 1590, fy 
seditious libel; and the significant circumstance is that Udall, who 
fore the ecclesiastical High Commission Court, a few months Previous 
had plainly based his refusal on the illegality of making a man aceyy 
himself by inquisition, has here, before a common-law jury with witneg 
charging him, no such claim to make: 

1590, Udall’s Trial, 1 How. St. Tr. 1271, 1275, 1289: Udall pleaded not guilty. 
and after argument made and witnesses testifying, Judge CLARKE: “What ay 
you? Did you make the book, Udall, yes or no? What say you to it, will you be 


sworn? Will you take your oath that you made it not?” declaring this to be, 
favor; Udall refused, and the judge finally asked: “Will you but say UPON your 


honesty that you made it not?” Udall again refused; Judge CuarKE:  “Yoy of : 


the jury consider this. This argueth that, if he were not guilty, he would cy 
himself”; then, to Udall: “Do not stand in it; but confess it.” 


The same features appear still in 1606, in the Jesuit Garnet’s trial fo 
the Gunpowder Plot; called before the Council inquisitorially, he gd. 
nies his liability to answer ; ®” but, tried on indictment before a common. 
law jury and the chief common-law judges, he is questioned and urged, 
he answers or refuses to answer, as it suits him, but says never a word 
of the illegality of such questions or an immunity from answer. nj 
such indeed, beyond a reasonable doubt, was the common law, as well 
as the common practice, of the time.®® 

It is true that precedents apparently to the contrary have been gl. 
leged to exist, — by Coke, for example, who invokes two common-lay 
eases to support his ambiguous and shifting arguments. But neither 
these, nor any others hinted at, indicate in any way the existence of any 
common-law rule.” Even Coke himself, whose writings have since served 





by the Lord High Steward that he should 
answer directly to that question, he an- 
swered”’); 1588, Knightley’s Trial, 1 
How. St. Tr. 1263, 1267. Mr. Justice 
Stephen’s summary of the proceedings at 
this period is in agreement with what is 
above said: Hist. Crim. Law, I, 325; so 
also, for.1565, Smith, Com. of England, 
II, ¢. 26, quoted in Thayer, Prelim. 
Treatise, 157. 

86 Supra, note 47. 

87 1606, Garnet’s Trial, 2 How. St. Tr. 
218, 244 (Garnet: ‘‘When one is asked 
a question before a magistrate, he is not 
bound to answer before some witnesses be 
produced against him, ‘quia nemo tenetur 
prodere seipsum’’’); note that this is a 
reference to the ecclesiastical rule of pre- 
sentment, as already examined, not a re- 
fusal to answer at all events. 

88 Ibid. passim. 

89 If anything further were needed, the 
prevalence of torture as an aid to confes- 
sion, upon the examination of political 
offenders, was absolutely inconsistent with 
the recognition of a privilege against self- 
crimination; and it is highly significant 
that the last recorded instances of torture 


(ante, § 818) and the first instances of 
the established privilege (infra, note 103) 
coincide within about a decade. 

90 Hinde ’s Case, 1558, Dyer 175b; cited 
by Coke (12 Rep. 27; 3 Bulstr. 49) to 
show that a person need not answer in the 
church court questions that bring him in 
danger of a penal law. 
fact was this: The king had appointed 
@ commission to examine the title of 
Skrogs, a justice’s clerk, to his offiee, 
with power to commit him if he refused 
to answer; he refused, demurring to the 
jurisdiction, and was committed; then he 
was released on ‘habeas corpus’ by the 
judges of the Common Pleas, because ‘‘he 
was a person of the court, and a necet- 
sarie member of it’’; and the reporter 
adds: ‘‘Simile, M. 18, by Hind, who 
would not take an oath before the eccle 
siastical judges for usury.’’ 

Leigh’s Case, 1568, is cited by Coke 


(ubi supra) as that of an attorney com ° 


mitted by the High Court for refusing # 
swear as to attendance at mass, and de 
livered on ‘habeas corpus’ by the Com 
mon Pleas, because ‘‘they ought not i 
such ease to examine upon his oath.” 


_— 


Hinde’s case in ° 
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as the chief source of information on this subject, does not actually 
go so far as to apply his arguments to any effect but the limitation 
of the ecclesiastical Courts’ proceedings.®! He is willing to stop them 
from requiring answers ‘‘which may be an evidence against him at the 
common law upon the penal statute’; but he says nothing about a com- 
mon-law illegality ; indeed, this argument of his seems rather to assume 
the contrary. He freely quotes, in mutilated form, the canon-law phrase 
(whose origin has been examifiéd above) ‘‘nemo tenetur seipsum pro- 
dere’’; but there is nothing to show, down to the end of his life, that he 
believed in or knew of any privilege of refusal in the king’s common-law 
proceedings. 

The only source of doubt that can be found arises from certain scantily 
reported chancery rulings of the late 1500s. Some of these, at first sight, 
might be supposed to indicate the existence, as early as Elizabeth’s reign, 
of a general privilege against self-crimination. Other explanations, 
however, lie open with fair plainness. In the first place, it is a long- 
established maxim of jurisdiction that equity will not lend its aid, 
even by relief, apart from discovery, to enforce a forfeiture; on this 
ground (and remembering that an ‘‘answer’’ in chancery is a pleading 
as well as testimony) are explainable the cases refusing to compel an 
answer as to a forfeiture. In the next place, the Chancellor had almost 
no jurisdiction over criminal charges; ** hence, in cases of this nature, 
cognizance might be declined, by refusing to compel an answer.™ But, 


There is nothing to show that this was 
not an application of the ordinary eccle- 
siastical rule, examined supra. In Anon., 
2 Brownl, 271 (1609), occurs a case simi- 
lar to Skrogs’. 

In Attorney-General vy. Mico, cited post, 
other alleged precedents, unreported and 
wantily mentioned, were bandied back 
and forth by counsel; but there is noth- 
ing to show that they really involved the 
present question. 

S91 In 4 Inst. 60, 324, on the Star Cham- 
ber and High Commission Courts, he says 
nothing of the oath. In 2 Inst. 657, and 
12 Rep. 26, he has much against the oath, 
but substantially upon the ground of 
jurisdiction alone. In Dighton v. Holt 
(cited supra, note 54), he advances fre- 
quently the argument ‘nemo tenetur’ (he 
had first used it in Collier v. Collier, cited 
supra, note 47); but this was an invoca- 
tion of the canon-law rule taken from the 
canon lawyers. In Edwards’ Case (cited 
supra, note 53), he is concerned chiefly 
with the jurisdiction, and does not even 
criticise the ‘ex officio’ oath as such, 
though in his opinion in 12 Rep. 26, said 
by him to have been solemnly given two 
years before, he attacks the oath with 
great plainness. No two of his various 
expositions coincide in argument; to re- 
coneile all of his passages is impossible. 


Add to this his inconsistent attitude in 
the three cases cited supra, note 64, His 
proneness to maltreat precedents in sup- 


porting his views has already been noticed 


(ante, § 2036). 

98 Such are the following cases: 1587, 
1598, Cromer v. Penston, Cary 13 (bill 
against the survivor of a joint tenancy, 
suggesting a secret severance during life- 
time; ‘‘the Lord Keeper overruled, that 
the defendant should not answer,’’ — 
whatever this may mean); 1595, Wol- 
grave v. Coe, Toth. 18 (bill against one 
covenanting to deliver deeds; ‘‘the opin- 
ion of the Court -was, the defendant 
needed not to answer, because he should 
thereby disclose cause of forfeiture of 
the bond’’); 1600, Toth. 7 (‘‘Mildmay 
was not enforced by answer to the bill of 
Cary and Cottington, to discover a forfei- 
ture to his own hurt’’); see also Toth. 10. 

981585, Wakeman v. Smith, Toth. 12 
(‘‘although criminal causes are not here 
to be tried directly for the punishing of 
them, yet incidently for so much as con- 
cerneth the equity of the cause, they are 
to be answered’’). 

94 This perhaps explains the following 
case, undated, but probably before 1600: 
Vice-Countess Montague’s Case, Cary 12 
(eloignment of a ward; upon a bill of 
discovery brought, ‘‘it seemed,’’ as to 
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where this jurisdiction was not disputable, there seems to have been jy 
objection to compelling the answer.® Finally, the chancery practice jx 
to be interpreted by the rules of the ecclesiastical Courts, already ey. 
amined. The Chancellor was forming his procedure (hardly organize 
until Bacon’s time, in the early 1600s) almost precisely after that of the 
ecclesiastical Courts.*% So far as he could take cognizance at all of g 
ease involving a criminal fact, he would of course employ this 
ecclesiastical rule, as he did others, and not require the defendant t 
answer without due accusation by two witnesses or by presentment; that 
is to say, a plaintiff, upon his unsworn bill alone, could not put the 
defendant to answer to a criminal fact. 
Chancellor’s and the Church’s Courts makes it plain that we need not 
look to the former for light upon the common-law notions of the time— 
especially when that practice stands out plainly in the full and abundant 
reports throughout this whole period. 

2. For nearly a generation onwards, in the 1600s, there is no acknow. 
edgment of any privilege in common-law trials. Under Coke’s leader. 
ship, from 1607 to 1616, the ecclesiastical Courts had been kept within 
bounds; but there were as yet no bounds in common-law proceedings, 
With 1620 begin indications that some impression was being transferred 
into that department.®? Nevertheless, in the parliamentary remonstrances 
to Charles I, and the discussion over ship-money and forced loans and 


The close affinity between the , 





the Petition of Right, in the Parliament which ended in 1629, there is 


nothing about such a privilege.™ 


the defendants, ‘‘they should not answer 
to charge themselves criminally, especial- 
ly in this case, where so great a punish- 
ment as abjuration may follow’’). 

96 1570, Anon., Dyer 288a (examina- 
tion on oath in chancery to answer a 
charge of perjury; held, by C. P., to be 
allowable if the Chancery Court had juris- 
diction, over perjury); 1631, Winn v. 
Swayne, Toth. 12 (‘‘a commission to an- 
swer bribery and corruption’’). 

96 ‘‘Equity followed the ecclesiastical 
courts almost literally in its mode of tak- 
ing the testimony of witnesses and requir- 
ing each party to submit to an examina- 
tion under oath by his adversary’’ (Lang- 
dell, Equity Pleading, § 47); and note 43, 
supra. 

971620, Sir G. Mompesson’s Trial, 2 
How. St. Tr. 1119, 1123 (the Lords’ Com- 
mittee reported ‘‘that they had examined 
many witnesses, . that the Lords’ 
Committee urged none to accuse him- 
self’’; but their proceedings were prob- 
ably inquisitorial, and came rather under 
the ecclesiastical rule); 1631, Fitz- 
patrick’s Trial, 3 How. St. Tr. 419, 420 
(Fitzpatrick had testified, at Lord Aud- 
ley’s trial, to a rape committed by F. at 
A.’s instigation; at F.’s own trial, he 
then protested against the use of his 


former testimony, since ‘‘ neither the laws 
of the kingdom required nor was he 
bound to be the destruction of himself”; 
and Chief Justice Hyde replied, ‘‘it wa 
true, the law did not oblige any man to 
be his own accuser,’’ yet here the testi- 
mony could be used). 

It was in 1628 that the judges u- 
animously declared, in Felton’s case, the 
murderer of the Duke of Buckingham, 
that ‘‘he ought not by the law to be tor. 
tured by the rack’’; nevertheless, when 
Felton was examined before the Privy 
Council (3 How. St. Tr. 371), ‘‘the Coun 
cil much pressed him to confess who st 
him on,’’ and Bishop Laud told him “‘if 
he would not confess, he must go to the 
rack.’’ Though the rack was declared 
unlawful, yet nothing is recorded as to 
the unlawfulness of urging a confession. 

98 The suggestion by Lilburn’s counsel, 
in 1637 (3 How. St. Tr. 1356), that the 
‘ex officio’ oath was ‘‘directly contrary 
to the Petition of Right in 3 Car.,’’ re 
ferred apparently to par. iii and x of the 
Petition of Right of 1628 (3 How. St. 
Tr. 222; infra), which protested against 
being ‘‘called to make answer or take 
such oath.’’ This, perhaps, meant a polit 
ical promissory oath of conformity ot 
obedience in connection with the refusal 
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8. Finally, however, in 1637-41, comes Lilburn’s notorious agitation ; * 
and in 1641, with a rush, the Courts of Star Chamber and of High Com- 
mission are abolished, and the ‘ex officio’ oath to answer criminal charges 
is swept away with them.’ With all this stir and emotion, a decided 
effect is produced, and is immediately communicated, naturally enough, 
to the common-law Courts. Up to the last moment, Lilburn had never 
claimed the right to refuse absolutely to answer a criminating question; 
he had merely claimed a proper proceeding of presentment or accusa- 
tion! But now this once vital distinction comes to be ignored. It 
begins to be claimed, flatly, that no man ts bound to incriminate himself, 
on any charge (no matter how properly instituted), or in any Court 
(not merely in the ecclesiastical or Star Chamber tribunals). Then 
this claim comes to be conceded. by the judges, — first in criminal trials, 
and even on occasions of great partisan excitement; !°* and afterwards, 
in the Protector’s time, in civil cases, though not without ambiguity 
and hesitation.°* By the end of Charles II’s reign, under the Restora- 
tion, there is no longer any doubt, in any court; 1% and by this period, 


to pay ship-money, — an entirely differ- 
ent thing. On the other hand, however, 
it may have referred to a really inquisi- 
torial oath. The circumstances were 
these: Darnel, E. Hampden, and others, 
jn 1627, on being required to make a loan 
to the , and being examined to dis- 
close their estates, declined to pay or to 
disclose, and applied for release under & 
‘habeas corpus,’ which was refused by 
the judges (3 How. St. Tr. 1); on which 
the Petition of Right was passed: - 1628, 
3 Car. I, c. 1, §§ 3, 10 (after reciting 
that persons refusing to make loans to 
the king ‘‘have had an oath administered 
unto them not warrantable by the laws or 
statutes of thie realm,’’ Parliament peti- 
tions ‘‘that none be called to make an- 
swer or take such oath,’’ or be confined 
“for refusal thereof’’; and the king ac- 
cords the petition). 

# Supra, note 67. 

10 Supra, note 69. 

101 Supra, in the text, par. I, (3). 

108 1641, Twelve Bishops’ Trial, 4 How. 
St. Tr. 63, 75 (on being asked whether 
they had subscribed the treasonable peti- 
tion, they refused to answer, because they 
were not ‘bound to accuse themselves’’). 

181649, King Charles’ Trial, 4 How. 
St. Tr. 993, 1161 (one Holden objected 
to answering, and the Court, ‘‘ perceiving 
that the questions intended to be asked 
him tended to accuse himself, thought fit 
to waive his examination’’); 1649, Lil- 
burn’s Trial, 4 How. St. Tr. 1269, 1280, 
1292, 1342 (Lilburn, on a trial under the 
Commonwealth for treason, claimed that 
his former coungel, Bradshaw, now Lord 
President of the Council, had tried to 


make him criminate himself just as the 
Star Chamber Court had formerly done; 
he here refused on his trial to do so; Lord 
Keble: ‘‘ You shall not be compelled’’; 
Tilburn: ‘‘I am upon Christ’s terms, 
when Pilate asked him whether he was 
the Son of God, and adjured him to tell 
him whether he was or no; he replied, 
‘Thow sayest it.’ So say I: Thou, Mr. 
Prideaux, sayest it, they are my books. 
But prove it’’; Judge Jermin: ‘‘ But 
Christ said afterwards, ‘I am the Son of 
God.’ Oonfess, Mr. Lilburn, and give 
glory to God’’; see also p. 1445). 

104 1655, The Protector v. Dord Lum- 
ley, Hardr. 22 (Exchequer; bill to dis- 
cover defendant’s estate, ‘‘for that he 
was outlawed whereby his goods and the 
profits of his lands were forfeited; the 
defendant ’s demurrer, ‘quia nemo tenetur 
prodere seipsum’,’’ is overruled, because 
**the outlawry is in the nature of a gift 
to the king or a judgment for him’’; 
thus the general principle is apparently 
assumed valid; though, as already seen 
supra, note 92, the equitable rule against 
aiding a forfeiture may have been the 
reason); 1658, Attorney-General v. Mico, 
Hardr. 139, 145 (Exchequer; bill for re- 
lief and discovery, for evading customs 
laws and attempting to bribe; demurrer, 
that the bill contained charges involving 
penalties and forfeiturea; the defendant 
evidently cites most of his authorities 
from Coke’s works, which had now been 
published ; there was no decision; nor yet 
in the case of Att’y-Gen’l v. , Hardr. 
201, in 1662, probably the same case). 

105 1660, Seroop’s Trial, 5 How. 8t. Tr. 
1034, 1039 (L. C. B. Bridgman: ‘‘You 
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the extension of the privilege to include an ordinary witness, and not 
merely the party charged, is for the first time made. It is intersy 
ing to note, in passing, that the privilege, thus established, comes inty 
full recognition under the judges of the restored Stuarts, and not unde 


the parliamentary reformers.! 


are not bound to answer me, but if you 
will not, we must prove it’’); 1662, 
Crook’s Trial, 6 How. 8t. Tr. 201, 205 
(the defendant, refusing to take the oath 
of allegiance claimed that he ought not 
to accuse himself, for ‘‘nemo debet seip- 
sum prodere’’); 1670, Penn’s and Mcad’s 
Trial, 6 How. St. Tr. 951, 957 (on a ques- 
tion being put to Mead, he refused to 
answer; ‘‘It is a maxim in your own 
law, ‘Nemo tenetur accusare seipsum,’ 
which, if it be not true Latin, I am sure 
it is true English, ‘that no man is bound 
to accuse himself’ ’’); 1673, Penrice v. 
Parker, Finch 75 (bill for counsel’s fees; 
demurrer allowed, that an answer would 
‘‘draw him under a penal law’’); 1676, 
Jenkes’ Trial, 6 How. St. Tr. 1189, 1194 
(defendant: ‘‘I desire to be excused all 
farther answer to such questions, since 
the law doth provide that no man be put 
to answer to his own prejudice’’; and 
no further questions were put); 1679, 
Reading’s Trial, 7 How. St. Tr. 259, 296 
(Oates for the prosecution, is not allowed 
to be asked questions to accuse himself) ; 
1679, Whitebread’s Trial, 7 How. St. Tr. 
311, 361 (defendant’s witness is not al- 
lowed to be asked whether he was a 
priest, because it would ‘‘make him ac- 
cuse himself’’); 1679, Langhorn’s Trial, 
7 How. St. Tr. 417, 435 (Oates is not 
allowed to be asked about ‘‘a criminal 
matter that may bring himself in dan- 
ger’’); 1680, Castlemaine’s Trial, 7 How. 
St. Tr. 1097, 1096 (similar, for answers 
to ‘‘bring him in danger of his life’’) ; 
1680, Earl of Stafford’s Trial, 7 How. 
St. Tr. 1293, 1314 (a question whereby a 
witness ‘‘shall accuse himself’’ is ob- 
jected to); 1681, Plunket’s Trial, 8 How. 
St. Tr. 447, 481 (a witness is not bound 
to answer questions that ‘‘may tend to 
accuse himself’’); 1682, Bird v. Hard- 
wicke, 1 Vern. 109 (bill of discovery, 
charging compounding a fraud; a plea is 
allowed, that the answer would ‘‘subject 
him to a forfeiture’’); 1682, Anon., 1 
Vern. 60 (defendant’s argument that ‘‘A 
court of equity ought not to assist a 
man in recovering a penalty, nor compel 
a discovery of a forfeiture,’’ is appar- 
ently conceded); 1684, Rosewell’s Trial, 
10 How. St. Tr. 147, 169 (witnesses are 
not bound ‘‘to charge themselves with 
any crime’’ or ‘‘subject themselves to 


any penalty’’); 1685, Oates’ Trial, jy 
How. St. Tr. 1079, 1099, 1123 (witngy 
is not compellable to make himself ‘‘g, 
noxious to some penalty’) ; 1691, Africa 
Co. v. Parish, 2 Vern. 244 (prineiph 
conceded) ; 1700, Firebrass’ Case, 2 Sah 
550 (bill against a ranger for discovery 
of deer-killing; answer as to ‘what 
to make him forfeit his place,’? ig ny 
compelled). 

106 Reading’s Trial, supra, in 1679, 

107 While this was passing in England, 
the precisely contemporary struggle 
across the Channel, is in marked contrast, 
with its fatally opposite results; for th 
Council of Louis XIV, then upon th 
draft of the great criminal Ordonnane 
of 1670, was fixing, for a century to come, 
the French rule of compulsory self-crim. 
ination. Hitherto this had rested sim 
on traditional practice (supra, note 26): 
now it was confirmed by statute (Esmei, 


Hist. de la proc. crim. 229, transl. Simp | 


son, as History of Continental Criminal 
Procedure; Continental Legal History 
Series, vol. V, 1913, pp. 224 ff). Th 
arguments of the opposing councillors in 
the debate employ language identical 
with our own privilege: ‘‘Nul n’est tem 
se condamner soi-méme par sa bouche,” 

In the Continental canon law the oath 
‘de veritate dicenda’ was practically 
abolished not long after this (Salvioli, 
Jusjurandum calumniz, p. 82; Hinsehius, 
VI, pt. 1, pp. 70, 112, quoting a decre 
of 1725 of the Roman provincial council: 
‘‘nec juramentum huiusmodi a reis eis- 
dem, nisi ut testes quoad alios examiner 
tur, in futurum. . . exigatur’’), 

In the modern procedure of the Cath- 
olie Church the privilege against self: 
crimination, for civil parties and for the 
accused, is expressly recognized; for or- 
dinary witnesses, a broader rule include 
at: 
Can. 1742, §1 (‘‘Judici legitime inter 
roganti partes respondere tenentur ¢ 
fateri veritatem, nisi agatur de delieto 
ab ipsis commisso’’); Can. 1744 (‘Jue 
jurandum de veritate dicenda in causis 
criminalibus nequit judex accusato de 
ferre; in contentiosis, quoties bonum pub- 


licum in causa est, debet illud a partibuy , 


exigere; in aliis, potest pro sua prude 
tia’’); Can. 1755, §2 (‘Testes .. - 
veritatem fateri debent . . . Ab bm 


Codex Juris Canonici Pii X, 19M, | 
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Moreover, the privilege as yet, until well on into the time of the Eng- 
lish Revolution, remained not much more than a bare rule of law, which 
the judges would recognize on demand. The spirit of it was wanting in 
them. The old habit of questioning and urging the accused died hard, — 

, did not disappear, indeed, until the 1700s had begun.!* 

So the interesting question is, How did this result come about? How 

did a movement, which was directed, originally and throughout, against 
, method of procedure in ecclesiastical Courts, produce in its ultimate 
fect a rule against a certain kind of testimony in common-law Courts? 
The process of thought, popular and professional, is to be accounted for. 
Now, for our history of legal ideas we do not ordinarily expect to go 
{ ty Bentham. But he was the first to search into this history, and to 
| maintain that this common-law privilege did not antedate the Restora- 
tion; and, in this instance, his explanation of the process of thought 
by which the transmutation took place seems fairly to represent the 
probabilities. That explanation (as indeed the foregoing details ex- 
hibit) lies in the principle of the association of ideas, — an association 
‘ which began to operate immediately in the reactionary period of the 
Restoration and the Revolution, when the growth and ascendancy of 
of Whig principles involved all the Stuart practices in one indiscriminate 
and radical condemnation. Read in the light of the foregoing details, 
the great reformer’s words serve as 4 correct analysis of motives: 


1827, Mr.Jeremy Bentham, Rationale of Judicial Evidence, b. IX, pt. IV, 
| t. III (Bowring’s ed., vol. VII, pp. 456, 460): “Of the Court of Star Chamber 
, and the High Commission Court taken together, . . . the characteristic feature 

vas that by taking upon them to execute the will of the king alone, as made 
known by proclamations, or not as yet known so much as by proclamations, they 
went to supersede the use of parliaments, substituting an absolute monarchy to a 
limited one. In the case of the High Commission Court, the mischief was aggra- 
vated by the use made of this arbitrary power in forcing men’s consciences on 
the subject of religion. In the common-law Courts, these enormities could not 
be committed, because (except in a few extraordinary cases), convictions having 
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we call ‘the French system’ of interrogat- 
testificatione sibi . . . infamiam, pericu- 


ing the prisoner during his trial’’ (Camp- 


jonas vexationes, aliave mala valde gravia 
obventura timent’’). 
The following are merely a few 


aamples at. random: 1656, Nayler’s 
Trial, 5 How. St. Tr. 801, 806; 1660, 
, &roop’s Trial, 5 How. St. Tr. 1034, 


1089; Carew’s Trial, 5 How. St. Tr. 104%, 
1054; 1663, Twyn’s Trial, 6 How. St. 
’ Tr, 513, 532; 1679, Reading’s Trial, 7 
How. 8t. Tr. 259, 302; 1692, Harrison’s 
Trial, 12 How. St. Tr. 895; 1702, Swend- 
en’s Trial, 14 How. St. Tr. 559, 580, 
581; 1702, Baynton’s Trial, 14 How. St. 
Tr, 598, 621-625. Sir J. Stephen (Hist. 
» Crim, Law, I, 440) says that the practice 
of questioning the prisoner ‘‘died out 
, Won after the Revolution of 1688’’; but 
this is perhaps giving too early a cessa- 
tion, Lord Holt died in 1710, and ‘‘to 
the end of his life he persevered in what 


bell’s Lives of the Chief Justices, II, 


(174). 


So, too, in Choice Cases in Chancery, 
1652-1672, containing a short treatise on 
chancery practice, there is no mention 
of the privilege, among the rules for wit- 
nesses or for parties’ answers. 

109 Mr. Justice Stephen had outlined 
the true history of the privilege in 1857, 
in his essay in the Juridical Society’s 
Papers, I, 456 (The Practice of Inter- 
rogating Persons accused of Crime), and 
again in his History of the Criminal Law 
(1883), I, 342; his summary of the his- 
tory was that the rule ‘‘arose from a 
peculiar and accidenta! state of things 
which has long since passed away, and 
that our modern law is in fact deriv-4 
from somewhat questionable sourcc., 
though it may no doubt be defended.’’ 
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never, in the practice of these Courts, been made to take place without the injy 
vention of a jury, and the bulk of the people being understood to be adverse, 
these innovations, the attempt to get the official judges to carry prosecutions 
the description in question into effect present itself as hopeless. In a statey 
things like this, what could be more natural than that, by a people —— a8 ye 
in reason, giants in passion, every distinguishable feature of a system of 


cedure directed to such ends should be condemned in the lump, should be involv, 


in one undistinguishing mass of odium and abhorrence; more especially any py. 
ticular instrument or feature, from which the system was seen to operate With y 
particular degree of efficiency towards such abominable ends? . . . In{ 
days, the supreme power of the State was ‘de facto’ in the hands of the kj 
alone; . . . being employed and directed against property, liberty, conseieng 
every blessing on which human nature sets a value,—every chance of safe, 
depended upon the enfeeblement of it; every instrument on which the strength 
of that government in those days depended, every instrument which in happig 
times would to the people be a bond of safety, was an instrument of misehig 
an object of terror and odium. . . . No practice could come in worse compay 
than the practice of putting adverse questions to a party, to a defendant (ani 
in a criminal, a capital case), did in that instance.” 


The privilege, thus creeping in by indirection, appears by no meay 


to have been regarded in England as the constitutional landmark tha 


the later American legislation has made it. In all the parliamentary 
remonstrances and petitions and declarations that preceded the expulsion 
of the Stuarts, it does net anywhere appear.!!°© Even by 1689, when th 
Courts had for a decade'ceased to question it, and at the English Rey. 
luton the fundamental victories of the past two generations’ struggk 


were ratified by William in the Bill of Rights,’ this doctrine is totaly | 


lacking. Whatever it was worth to the American constitution-maken 


of 1789, it was not worth mentioning to the English constitution-mender | 


of 1689. 

4. How then did it come to make its appearance in the constitution 
discussions and the Bill of Rights of 1787-1789? 

The novelty and recentness of it all in common-law tradition, is ap 
parent, not only in the very gradual progress of the recognition in 


criminal trials after 1641, but also in the fact that it remained an w. } 


known doctrine for that whole generation in the colony of Massachusetts, 
—a colony not only familiar enough with common legal proceedings, 
but knowing enough to send over for Sir Edward Coke’s reports and 
other law books to inform its Court and keep abreast of the times. Ih 
this colony the privilege (which had begun its career in England afte 


the departure of its founders from England) was unrecognized till at \ 


least as late as 1685; more, they formally sanctioned the ecclesiastical 
rule by which the inquisitional oath was allowed.!!* 


110 Supra, note 98; Cobbett’s Parl. How farr a magistrate may extracte 
Hist. II, passim. In 1641, Parliament it- confession from a delinquente to accum 
self was trying its hand at inquisitional himselfe of a capital] crime, seeing ‘Nemo 
examinations: Cobbett’s Parl. Hist. II, tenetur prodere seipsum?’ ‘Ans: A 


668, 672. majestrate cannot without sin neglecte . 


111 1689, 1 W. & M. 2d sess., c. 2. diligente inquision into the cause brought 


118 1642, Bradford’s History of the before him. If it be manifeste thats , 


Plymouth Plantation, 465 (answers by capitall crime is committed, and the 


one of the ministers to a letter of inquiry common report, or probabilitie, suspitio 
from the Governor of Boston: ‘‘ ‘Quest.: or some complainte (or the like) be of 
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It might be supposed that the explanation of the Colonial conven- 
tions’ insistence on it in the 1780s was to be found in the agitation then 

‘no on in France against the inquisitional feature of the Ordonnance 
of 1670.14 There appears no allusion, in Elliot’s Debates on the 
Constitution, to the contemporary French movement; but the delegates 
gho had been over there must have known of it. The proposals of re- 
form laid before the French Constitutional Assembly from the Provinces, 
in 1789, show how strong was the popular agitation. The Third Es- 
tate in every district, in their ‘cahiers’ sent up to Paris, had voted to 
abolish compulsory sworn interrogation of the accused, and the Clergy 
in ninety-one districts had done the same. The decree of 1789 (though 
keeping the interrogation) abolished the oath ‘de veritate’; Art. 12: 
“Por this interrogatory, and for all others, the oath shall not be re- 
quired from the accused’’; and the Instructions of 1791 added: ‘‘Mere 


sense suffices to convince of the uselessness and immorality of such 


an oath.’? 234 


this or that person, a magistrate ought 
to require and by all due means to pro- 
eure from the person (so farr allready 
pewrayed) a naked confession of the 
fat. . -; for though ‘nenfo tenetur 
rodere seipsum,’ yet by that which may 
known to the magistrat by the fore- 
famed means, he is bourd thus to doe; 
or else he may betray his countrie and 
le to the heavie displeasure of 
oF 
This S senitanes is corroborated by the 
following series of enactments, which ex- 


‘ bibit the spirit of the times: 1641, Maas- 
tional —_gehusetts y of Liberties, Whitmore’s 
od, §45 (‘No man shall be forced by 

: torture to confess any crime against him- 
18 8) | slfe nor any other unlesse it be in some 
On i) capital case where he is first fullie con- 
in wy: veted by cleare and suffitient evidence to 
be guilty. After which, if the cause be 

usetty, of that nature, that it is very apparent 
dings, there be other conspiratours or confed- 
's and ates with him, then he may be tortured, 
yet not with such tortures as be bar- 

8. In {gous and inhumane’’); §61 (‘*No 
after  magestrate, juror, officer, or other man, 
till at | sll be bound to informe present or re- 
., | Yeale any private crim or offence, wherein 
astical there is no perill or danger to this plan- 
' tation or any member thereof, when any 
necessarie tye of conscience binds him to 

racte a | seresie grounded upon the word of God, 
aceue  Wlesse it be in case of testimony law- 
‘Nem fully required’’); 1660, Revised Laws 
us: A nd Liberties, ‘‘ Punishment,’’ ‘‘ Jurors’’ 
yeglecte , (repeats in substance the foregoing) ; 
prought “Innkeepers’’ (parties may be examined 
thats , by the magistrate, for offences against 
d that the law) ; 1672, General Laws and 
sspition | es, same titles (repeats in sub- 
| be ot | stance the foregoing; no changes were 


made as late as 1685). 


118 Supra, note 107. This was the 
opinion expressed in the first and the sec- 
ond editions of the present Treatise. 

114 The privilege, as we understand it, 
is perhaps not yet fully established in 
France. The Code d’Instruction Crimi- 
nelle of 1808 retained the interrogatory, 
without the oath, it would seem (1898, 
Dalloz, Les Codes Annotés, Code d’Instr. 
Crim. § 310, App. note 20, Art. 93, notes 
69-74; and the quotation from Stephen, 
post, §2251). The new draft Code of 
1878-80 had this article covering the pre- 
liminary hearing only: Art. 85. ‘‘The 
committing magistrate shall establish the 
identity of the accused, acquaint him 
with the charge, and receive his state- 
ments, after informing him that he is at 
liberty not to answer the questions that 
are put to him.’’ This provision was 
adopted by the law of Dec. 8, 1897, Art. 
3 (Dalloz, ubi supra, App. to Livre I, 
p. 2488): ‘‘Upon the preliminary ar- 
raignment of the accused, the magistrate 
is to establish his identity, to notify him 
of the facts charged against him, and to 
receive his statements, after warning him 
that he is at liberty not to make any. 
This warning must be recorded in the 
magistrate’s report.’’ 

The modern law and practice in France 
are fully set forth in the following: 
James W. Garner’s ‘‘Crimina] Procedure 
in France’’ (1916, Yale L. Journal, XXV, 
4, 255); Faustin-Hélie, 4th ed. by Joseph 
Depeige, Pratique Criminelle des Cours 
et Tribunaux (1928, vol. I, p. 201, ch. 
III, sect. III, §12, par. 227); Pierre 
Mimin, L’ interrogatoire par le juge 
d’instruction, pp. 34, 85 (Paris, 1926); 
and the citations post, § 2251, note 12. 
An excellent description, brief but vivid, 
of the proceedings in a modern French 
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But an examination of the contemporary French literature shows thy Cahier 
this was not the correct explanation, and that the process of inspirgy,| tee Loerie 
was in fact just the reverse, i.e. from the American example to the Freng, ae 
legislation. The Colonies had had their own experiences with }j 


high | Séanee 27 
handed prerogative Courts. In the course of time they had deyelgny! ence upon - 


the privilege in their own history, fortified no doubt by the legal learniy faced = 4 
brought back by the Colonial lawyers who had gone over to the Im of the 


: . : . Continental 
of Court for their education."® So the proposals agitated in Franc}! question in 


the 1780s were based explicitly on an acquaintance with the constig,| fects drive 
tions of the prior decade in the new American States: “The rea 
ineriminati 
Mr. R. Carter Pittman (Dalton, Ga.), “The Colonial and Constitutional Tis | proceeding 
tory of the Privilege against Self-Crimination in America” (Virginia L, Ry tuted the © 
1935, XXI, 763): “This privilege had been inserted in the constitutions or }j,| '¥ of tra 
of right of seven American States before 1789; namely, Virginia (June 1776), | 
Pennsylvania (Sept. 1776), Maryland (Nov. 1776), North Carolina (Dee, 1776) 
Vermont (July 1777), Massachusetts (Mar. 1780) and New Hampshire (1784) 
(Poore’s ‘Constitutions and Charters). French editions of these American og, 
stitutions were published in Paris as fast as they came from the separate Sty! 
conventions (Franklin’s Works, Vol. VIII, p. 214). Franklin writes (May 1771) 
‘They (the French) read the translations of our separate colony constitutio, 
with rapture.’ The demand for them became so great that Franklin was induew 
to get out an official edition of all the American constitutions in 1783 (Ibid 
Vol. IX, p. 214). Sir Samuel Romilly, upon visiting the American Envoy j 
Paris, while these constitutions were being distributed by the thousands, «| 
pressed surprise that they were not suppressed by the government, and observe 
that they ‘certainly produced a very great sensation at Paris, the effects of whid 
were probably felt many years afterwards’ (Romilly, Memoirs, Vol. I, p. 50), 
In fact, the greater part of those who were demanding a Declaration of Right ) 
in 1789 had ‘imbibed their principles in America’ (Soulavie, Memoirs, Vol. II] 
p. 411; Morris, Diary & Letters, Vol. III, p.411). La Fayette heard Gen. Green | 
extend the privilege to Major Andre in 1780 (Chandler Crim. Trials, Vol. I] 
p. 168). Nowhere was this American influence testified to more strongly tha 
upon the floor of the National Convention. For example, in August 178, 
Rabaut de Saint Ettienne, speaking from the floor said: ‘You have resolve 





upon a Declaration of Rights because your Cahiers impose it as your duty, ani | 


trial, from the arrest to the verdict, is 
given in the following story: Bruce 
Graeme, ‘‘ The Imperfect Crime’’ (Phila. 
1933, Lippincott), chaps. VI-XI. 

In Germany such a provision for the 
committal proceedings was apparently 
once introduced: Lowe, Die Strafprozes- 
sordnung fur das deutsche Reich, 10th 
ed., § 136, p. 427. But both in France 
and Germany there would be no doubt as 
to drawing inferences from the accused’s 
refusal to answer. 

In the Philippine Islands, under the 
Spanish system of procedure, including 
the reforms of 1880, the privilege was 
not in force, though the use of torture 
had been abolished: 1904, U. S. v. Na- 
varro, 3 P. I. 143, 148; three judges 
diss.; Mapa, J., writes a learned opinion 
for the dissent. 

The connection in Continental later his- 
tory, between the adoption of jury-trial 


on the Continent and the rules of ei 
dence in jury-trial is set forth in th 
following valuable article: Hermam 
Mannheim, ‘‘Trial by Jury in Moden 
Continental Law’’ (Law Q. Rev, 19%), 
LIII, 99, 388). 

115 In the several colonies, the story of 
the gradual recognition of the privileg ; 
during the 1600—1700s has been fully 
told by Mr. R. Carter Pittman, of Dalton, | 
Ga., in the valuable - historical artice 
above quoted. In the interpretation of 
the data given, however, one may hesitate 
to conclude that the legal recognition of | 
the privilege, in the earlier part of thi | 
period, amounted to more than a prohibi: | 
tion of torture or other violence. 

A summary of the early constitution 
legislation on the privilege is found in 
the opinion of Moody, J., in Twining’. 
New Jersey, 211 U. 8. 78, 29 Sup. lt 
(1908). 
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iers mentioned it hecause France has had America as its model, (Moni- 
8 th ye, Blanes 8 fout 1789). The records of those Assembly dehates reveal 
rating lent Jusive evidence of the fact that the stream of influence was running towards 
? em and not towards America at this time. (Cit. supra, also Moniteur Univ. 
high Séance 27 juillet 1789, Tollendal speaking). If we attempt to ascribe the influ- 
alsa | upon America to the writings of the French political philosophers, we are 
elopg oo with the fact that those who cried loudest against the inquisitional feature 
arniy . the Ordinance of 1670, such as Voltaire and Montesquieu ( Esmein Hist. 
e Ing Continental Crim. Proe. Vol. V, p. 362), had all made their studies on this 
nee} question in England. (Green, Hist. Eng. People, Vol. 1V, p. 114-116). So the 
3 i ts drive us to seek other grounds of explanation. oe 
Be “The real reason for the American insistence that the privilege against self- 
‘nerimination be made a constitutional privilege may possibly he traced to the 
+ sroceedings of the prerogative courts of Governor and Council, which eonsti- 
al Tl | P lonial courts, and the proceedings instituted to enforee the 

tuted the Supreme colonia c . I g 

a bik laws of trade in the colonies. 
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{Reprinted with the kind permission of the copyright owners of New York State 
Bar Bulletin, vol. 30, July 1958] 


Wiretapping Should Be Liberalized’ 


By Paul W. Williams 
United States Attorney for the Southern District of New York 


HE question presented here for 
discussion is, “Should Wireta 


ping Be Liberalized?” My , 


answer is yes. 

In making this response, it is neces. 
stary to remind you that I speak from 
the perspective of the Federal pros. 
cutor, and as a prosecutor I must 
frankly admit that I am confounded 
by the present state of affairs in refer. 
ence to wiretapping. The situation js 
so chaotic that in order to present my 
position with some degree of clarity 
and precision it is necessary to re. 
analyze this question. Only after 

such reanalysis can all of us a 
serve in reference to wiretapping, and what measures can best 
attain these objectives. 

I shall attempt, first, to analyze the interests which I think 
are to be protected in considering the advisability of wire. 
tapping; second, to describe the present legal picture in refer. 


serve what objectives we seek to | 


ence to wiretapping; and, third, to make a number of concrete _ 


suggestions concerning possible new legislation. 


What Are the Interests to be Protected? 


When one discusses wiretapping, I would suggest that the 
primary interest involved is the right of privacy. This term 
“right of privacy” is a relatively new term to the common law. 
Its earliest use appears to have been in 1902 in an article by 
Justice Brandeis and Samuel D. Warren in the Harvard Law 
Review. At that time, the rapid developments in photography 
and the growth of the new trends in journalism were maki 
inroads on the privacy of the ordinary citizen. Brandeis a 
Warren were primarily concerned with the “right to be left 
alone”, and argued that legal protection should be extended 
against the unauthorized publication of personal papers and 
photographs. 


* Address delivered at NYSBA Summer Meeting, Saranac Inn, June 27, 1958. 
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Today, when I refer to the right of privacy, I mean the 
right of the average citizen to express his emotions, ideas, 
thoughts and plans with a reasonable degree of privacy, or, to 
define it in terms of the threat to this interest, the right to be 
reasonably secure against electronic eavesdropping. 

Eavesdropping is not a new phenomenon in our society. 
Blackstone refers to the eavesdropper as follows: 

“Faves-droppers, or such as listen under walls or windows, or the eaves of 

a house, to hearken after discourse, and thereupon to frame slanderous and 

mischievous tales, are a common nuisance, and presentable at the court-leet, or 


are indictable at the sessions and punishable by fine and finding sureties for 
their good behavior.” 


Today we are confronted by the danger of electronic eaves- 
dropping. The development of modern electronics has de- 
veloped machines with fantastic powers of picking up voices 
and recording them. Wiretapping has been so vastly improved 
as to make it nigh impossible to 1 Aree it. The advantages of 
this equipment have been quickly recognized by many, and 
thus private individuals and groups have tended to use this 
weapon to serve their own selfish ends and enhance their power. 
| need not refer to the many scandals which have been in the 
newspapers where eet involved in political, business and 
labor rivalry, or individuals with marital difficulties, have re- 
sorted to the use of electronic eavesdropping by wiretapping 
or other electronic devices. 

Let me make quite clear that I have no sympathy with this 
electronic eavesdropping. When a labor union cannot plan a 
strike; when a business man cannot plan an advertising cam- 
paign which requires secrecy in order to get the edge on his 
competitor; when a lawyer cannot talk to his client; when an 
individual cannot speak about his or her private affairs to 
another individual; when each one of these groups or indi- 
viduals cannot perform these simple but fundamental acts 
without continual fear of electronic eavesdropping, then our 
society has no alternative except to give the injured a cause of 
action for damages and an injunction, and to impose criminal 
penalties. 

This invasion of the right of privacy of the individual or 
group is a severe threat. It represents a degree of immorality 
and unfairness which no democratic society can tolerate. And, 
what is more, it suggests the possibility of thought control. At 
this point our fundamental right of freedom is threatened. 
This is the interest affected by electronic eavesdropping: the 
right of privacy. 

Another interest which is equally important in any society 
is the maintenance of law and order. If one examines our 
present national scene, one is shocked by the growth of crime— 
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in particular, organized crime. There is little doubt in 
mind that organized crime has become a serious threat to this 
country. The crime syndicates and their subsidiaries in dif, 
ent parts of the country have become an invisible governmen, 


with millions of dollars at their disposal, and with astounding | 


power which extends not only into every state of the Unio, 
but also into many countries of Western Europe and th 
Middle East. The resources of organized crime are being used 
to finance expensive but lucrative ventures such as narcotic, 
and, even worse, to infiltrate legitimate business and labo, 


unions to the detriment of the economic life of the country, | 


The total effect of this growth of organized crime is a corto. 
sion of the moral, ethical and democratic standards of this 
country. To maintain law and order in this country means to 
attack and destroy the crime syndicate as an effective criminal 
group. 

In discussing these interests I think it is clear that in, 
country such as ours there is no interest or right which enjoys 
an absolute protection. All rights and interests have to be seen 
in their relationship to each other. Even an important right 
as free speech does not enjoy an absolute protection. If , 
man’s speech tends to create a clear and present danger, that 
speech ceases to enjoy constitutional protection. If a man uses 


his private dwelling to sell narcotics, then agents armed with 


a search warrant can search his home. 

Thus, to the extent that the exercise of rights and privileges 
are employed in such a manner as to constitute a threat to the 
community or the country, then to that extent the interest of 
law and order makes and requires inroads and limitations on 
the exercise of those rights and privileges. 


~~ 


This same reasoning applies to the right of privacy. Itisa ' 


right to be cherished and protected, but it is not a right which 
can demand absolute protection, no more than any other right. 
And, equally, it appears to me that whenever a serious felony 
is in the process of being planned or committed, this right of 
privacy must yield to reasonable limitations so that law and 
order may be maintained. 

If this analysis is sound, the next question is, to what extent 
does Section 605 of Title 47 and the case law interpreting this 
section protect the right of privacy and still ensure the main- 
tenance of law and order. 


An Analysis of Section 605 


At this point I wish to analyze the present state of the law. 


Section 605 of Title 47 states, in brief, that it is illegal to 
intercept telephonic communications and to divulge or use 
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them. Only the sender of the communication can authorize the 
interception and divulgence or use of his communication. 

A series of Supreme Court decisions have severely limited 
the Federal investigating and prosecuting agencies. If the 
Federal Government commences a criminal prosecution and 
then discovers that there has been wiretapping, State or Fed- 
eral, the government is placed in the following position: 
First, the evidence resulting from the wiretaps is inadmissible. 
Second, if the defendant moves to dismiss the indictment on the 
ground of illegally obtained evidence from wiretapping, the 
defendant has the burden of proving that there was wire- 
tapping. Having done this, the burden of going forward with 
the evidence rests on the government concerning what evidence 
was directly procured from the wiretaps and what leads re- 
sulted from the wiretaps. By the time the government has met 
this burden of going forward with the evidence in a pre-trial 
hearing, the entire case of the government has been completely 
revealed. In a case involving leaders of organized crime, this 
revelation of the government’s case may be fatal. My recent 
experience is that this is absolutely disastrous. 

Another question which has arisen in the construction of 
Section 605 is who can consent to the interception and divul- 
gence of the telephonic communication. According to Section 
605, only the sender can authorize this interception and 
divulgence. However, Judge Hand in the Second Circuit held 
that both parties to the communication had to consent. If one 
construes Section 605 strictly, the sender can authorize this, but 
if the interest to be protected is the right to privacy, then the 
decision of Judge Learned Hand is the more logical, for both 
parties are simultaneously receiver and sender, and have a 
right of privacy to be protected. However, in the recent case 
of Rathbun v. United States, the Supreme Court held that if the 
receiver of a telephonic communication invited police officers to 
listen in on the conversation on an extension, this is not a 
violation of 605. 


Federal and State Jurisdiction 


The last question which I wish to discuss is that of Federal 
and State jurisdiction in reference to wiretapping. 


In Weiss v. United States, the Supreme Court held that 
Section 605 applied to both interstate and intrastate communi- 
cation. In view of the fact that the two cannot really be 
distinguished, this is logical. Hlowever, in the recent Benanti 


54595 O—60—pt. 443 
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decision, the Supreme Court carried the Weiss case to its logica| | 


conclusion by stating: 
“... We find that Congress, setting out a prohibition m plain terms, did 


not mean to allqw state legislation which would contradict that system ani. 


that policy.” 


In support of this statement, the court cited Pennsylvania y, | 


Nelson, 350 U. S. 497, which I can only interpret to mean tha 
Congress has preempted the field as to all wiretapping. 
Let us assume that the present 36 states which authorize the 


pees to wiretap, continue to allow such wiretapping—and | 


think this is a realistic assumption. If each of these states 


admits this illegally obtained evidence, and there is a convic. | 


tion, what happens if the state conviction is appealed to the 
Supreme Court? 

After scanning each one of these problems arising from 
Section 605, I must frankly ask whether 605 serves any valid 
purpose today, whether it is net unrealistic and outmoded, and 
whether the Federal Government does not need to repeal 
Section 605 and pass new legislation. 


Suggestions for New Legislation 


I stated in the beginning that I was in favor of the liberaliza. 
tion of Sere In order to describe precisely in what 
sense I favor this liberalization, I have attempted to analyze 
the interests involved and the inadequacy of Section 605 today. 
ee are the specific points at which I would urge liberaliza. 
tion 


1. I am convinced that the Federal Government should be 


granted the right to wiretap when there is probable cause to | 


believe that a felony is being committed. The threat of organ- 
ized crime is becoming so serious as to necessitate this step. 
The telephone is such an important channel of communication 
and it so essential in committing most crimes today, that to 
deny this right to the Federal Government is to handicap it 
severely. For example, it would be of immense aid to us in 
detecting espionage, narcotics violations, extortion and racket- 
eering—if we had the right to tap phones. 

After carefully weighing the right of privacy against the 
maintaining of law and order, I am convinced that to this 
extent there must be some reasonable limitations of the right 
of privacy. 

2. I would revise the basis of jurisdiction in order that 
both the federal and state agencies would have the power to 
wiretap. In reference to the federal power to wiretap, the 
jurisdictional basis would arise from the power of Congress to 
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regulate interstate commerce. The outermost limits of this 
federal power would be defined by federal criminal statutes. 
In other words, federal authorities would have the power to 
wiretap only when a federal crime was being hisagd oy com- 
mitted. Likewise, the state officials would have the power 
to wiretap only when state crimes were being committed. The 
scope of the federal or state jurisdiction would depend on the 
crime being committed, not on whether intra or interstate 
commerce was involved. 


3. In order to exercise this power, the United States Attor- 
ney would have to apply to the Attorney General or to the 
District Court for a warrant to wiretap a specific phone in a 
specific case for a specific period of time. Such an application 
would be supported by an affidavit showing probable cause. 

4. There is one exception to this procedure which I would 
recommend. In any cases where treason, espionage or subver- 
sive activity are involved, I would suggest that the Federal 
Government should be authorized to wiretap phones on the 
basis of a written authorizeration by the Attorney General 
himself, and only the Attorney General. The reason for this 
exception would be to maintain the maximum secrecy. 


5. Any evidence procured pursuant to a warrant or written 
authorization by the Attorney General, which was relevant 
material and of substantial probative value in terms of the 
issues of the trial, would be admissible in evidence. 


The effect of these recommendations would be to permit 
wiretapping by federal authorities in serious criminal cases. 
This is a realistic and necessary step. Such a practice would 
not result in the infringement of basic rights. And to those 
who insist on foreseeing unutterable dangers, I can only reply 
inthe words of Justice Frankfurter in Federal Communications 
Commission v. Pottsville Broadcasting Co.: 


“It is always easy to conjure up extreme and even oppressive possibilities 
in the exertion of authority.” 


If my analysis up to this point has been sound, it appears 
to me that we cannot be satisfied alone with the above pro- 
posals. There is still the fundamental question—how to pro- 
tect the right of privacy from electronic eavesdropping? 

We must ensure to the individual and the group the right 
to transact their personal and official affairs without rivals 
being able to intrude and eavesdrop. This can be assured 
only by federal and state legislation. Indeed, I am of the 
opinion that as a result of the brilliant work performed by the 
New York State Joint Legislative Commitiec to Study Illegal 


45495 O—60—>pt. 4 —44 
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Interception of Communications, this state is further advanced 
in this type of legislation than any other state in the Union. 

To insure this protection I would recommend that federal 
legislation be passed which forbids any private party 
from either wiretapping a phone or picking up a telephone 
conversation by means of any electronic device without the 
consent of both the sender and the receiver; and, I would fyr. 
ther recommend that a violator of this statute be subject to 
both federal criminal prosecution and a civil action for 
damages. 

In reference to state legislation, I would hope that there 
would be laws which forbid the use of any electronic device by 
private parties to pick up any conversation with intent to do 
injury or harm to any other party, the violator to be subject 
to both state criminal prosecution and a suit for damages. 

Lastly, I would assume that with the above legislation any 
information procured by private eavesdropping would be in. 
admissible in any civil suit. 

It is only by such legislation which is vigorously enforced 
that we can call a halt to the vicious practice of private elec. 
tronic eavesdropping. 

As you can observe, my analysis of this question causes me 
on the one hand to advocate liberalization of wiretapping in 
reference to criminal activity, and on the other hand to i 
cate stringent measures to protect the private citizen against 
electronic eavesdropping. 


Conclusion 


I have undertaken this analysis in order to determine in 
what sense our present statutes are valid, and what are the 
interests to be protected. i 

As a result of this analysis, I am convinced that the time has 
come for Congressional and state reanalysis of this question 
in order that we may both protect the country from insidious 
elements and make more secure the citizens of our country in 
the enjoyment of their basic rights. 
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Reprinted with the kind permission of the copyright owners of the University of Detroit Law 
Journal, vol. 6, No. 2, p. 69 (1943)] 


THE LEGAL STATUS OF WIRE TAPPING 
UNDER THE FEDERAL CONSTITUTION 


Grover C. Younc* 


The legal status of wire tapping has again assumed a role of much 
importance, now that World War II intensifies the necessity of appre- 
hending persons engaged in acts inimical to the national welfare. 

The Constitutional provision that “The right of the people to be 
secure in their persons, houses, papers, and effects, against unreason- 
able searches and seizures shall not be violated, and no warrants shall 
issue but upon probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched, and the person or 
things to be seized,”* is well known to most persons. This amendment 
“traces its ancestry to the old common law maxim that every man’s 
house is his castle; but it came more immediately from the bitter re- 
sentment, so eloquently voiced by James Otis in 1761, against the 
general warrants or ‘writs of assistance’ under which British officers 
searched the houses of the colonists for smuggled goods. . . .’” 


Well known also is the Constitutional safeguard that no person 
shall “be compelled in any criminal case to be a witness against him- 
self... .”* This security against compulsory self-incrimination em- 
bodies the protest of our ancestors against the brutality of the early 
English law which tortured a prisoner to make him confess his guilt. 
In modern practice, as some writers put it, “a man’s books and papers 
cannot be made to speak against him.” 


In Boyd v. United States, a compulsory production of private 
papers to be used in evidence against the owner was held to be an un- 
reasonable search and seizure within the Fourth Amendment, and that 
an act of Congress was unconstitutional which required a person to 
produce his private books and papers upon demand and which, on the 
basis of his refusal, permitted the Government to assume as true its 
allegations as to the contents of such books and papers. In this case 
the Supreme Court, speaking through Mr. Justice Bradley, observed 
that there is an intimate relation between the Fourth and Fifth Amend- 
ment, that “they throw great light on each other. For the ‘unreason- 
able searches and seizures’ condemned in the Fourth Amendment are 
almost always made for the purpose of compelling a man ‘in a criminal 
case to be a witness against himself,’ which is condemned in the Fifth 
Amendment, throws light on the question as to what is an ‘unreason- 


*Member of the District of Columbia Bar. 

*U. S. Const. AMENp. IV. 

*CusHMAN, LeapiInc ConsTITUTIONAL Decisions (6th Ed. 1938) 289. 
*U. S. Const. AMEND, V. 

*116 U. S. 616 (1885). 
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able search and seizure’ within the meaning of the Fourth Amend. 
ment. And we have been unable to perceive that the seizure of a 
man’s private books and papers to be used in evidence against him js 
substantially different from compelling him to be a witness against 
himself.” 


In a prior case® the same Court stated that “No law of Congress 
can place in the hands of officials connected with the Postal Service 
any authority to invade the secrecy of letters and such sealed packages 
in the mail; and all regulations adopted as to mail matter of this kind 
must be in subordination of the great principle embodied in the Fourth 
Amendment.” 


The problem again appeared in Weeks v. United States,® which 
involved a conviction for using the mails to transmit coupons or tickets 
in a lottery enterprise. The defendant was arrested by a police officer 
without a warrant. After his arrest other police officers and the 
United States marshal, all without a search warrant, went to his house, 
got the key from a neighbor, entered the defendant’s room and searched 
it, and took possession of various papers and articles. The defendant 
hled a petition in court asking the return of all his property. The 
court ordered the return of everything not pertinent to the charge, but 
denied the return of relevant evidence. After the jury was sworn, the 
defendant again made objection, and on introduction of the papers 
contended that the search without warrant was a violation of the 
l‘ourth and Fifth Amendments, and that they were therefore in- 
admissible. The Supreme Court held that such taking of papers by an 
official of the United States, acting under color of his office, was in 
violation of the constitutional rights of the defendant, and that upon 
making seasonable application he was entitled to have them restored, 
and that by permitting their use upon the trial, the trial court erred. 
The striking outcome of this case and those which followed it was the 
sweeping declaration that the Fourth Amendment, although not re- 
ferring to or limiting the use of evidence in court, really forbade its 
introduction if obtained by government officers through a violation of 
that amendment. Theretofore, many persons had supposed that under 
the ordinary common law rules, if the tendered evidence was pertinent, 
the method of obtaining it was unimportant. 


In Silverthorne Lumber Co. v. United States,’ the defendants were 
arrested at their homes and detained in custody. While so detained, 
representatives of the government, without authority, went to the office 


*Ex Parte Jackson, 96 U. S. 737 (1877). 
* 232 U. S. 383 (1914). 
*251 U. S. 385 (1920). 
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of their company and seized all the books, papers, and documents 
found there. An application for the return of the things was opposed 
by the district attorney, who produced a subpoena for certain docu- 
ments relating to the charge in the indictment then on file. The Court 
said: “Thus the case is not that of knowledge acquired through the 
wrongful act of a stranger, but it must be assumed that the government 
planned, or at all events ratified, the whole performance.” It (the 
Court) held that the illegal character of the original seizure permeated 
the entire proceeding and that, under the Weeks case,® the seized 
papers must ve restored. 


The inhibition against unreasonable searches and seizures was car- 
ried to a further extent in Goulded v. United States.* A representative 
of the Intelligence Department of the Army, having by stealth obtained 
admission to the defendant’s office, seized and carried away certain 
private papers valuable for evidential purposes. This act was declared 
by the Supreme Court to be an unreasonable search and seizure within 
the Fourth Amendment. A stealthy entrance in such circumstances 
became the equivalent to an entry by force. There was actual entrance 
into private quarters of the defendant and the taking away of some- 
thing tangible This case and that of vImos v. United States,’® estab 
lished the rule that a timely motion befort tral, to compel the Teturn 
of articles wrongfully seized by agents of the federal government was 
unnecessary, if the defendant had no knowledge until the trial that-an 
illegal seizure had been made. 


However, the effect of these decisions was nioditied substantially 
by opinions that a federal prosecutor might make such use as he 
pleased of documents or other information acquired from a trespasser, 
if persons other than federal officers were guilty of the trespass," 
provided the search and seizure was not made on behalf of the federal 
government,’? and those which drew a distinction between search and 
seizure in a house and search and seizure in the fields or in automobiles 
or other vehicles.’*® 


Olmstead v. Umied States, challenges attention not only becaus« 
of the very narrow and limited application of the constitutional inter 
(ictions revealed in the opinion of the Court, but also by the scholarly 


* Note 6, supra. 

*255 U. S. 298 (1921) 

#255 U. S. 313 (1921). 

"“Burdeau v. McDowell, 256 U. S. 465 (1921) 

* Gambino v. United States, 27 U.S. 310 (1927) 

"Carroll v. United States, 207 U. S. 132 (1924): Hester 
265 U. S. 57 (1924). 

277 \. 5. 438 (1928). 


United States 
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dissenting opinions voiced by Justices Holmes and Brandeis. More. 
over, the decision in this case marks a departure from the liberal con. 
struction put upon the Fourth Amendment by prior decisions. It made 
admissible evidence obtained by criminal acts of officers of the law . 
it permitted the government to play the ignoble part of participation ip 
“such dirty business”; and, more deplorable than these facts, it dig 
much to nullify the progress already made by enlightened interpreta. 
tion of the Fourth Amendment in its application to the incidents of an 
ever-changing civilization. Olmstead was the ringleader of a gigantic 
conspiracy of rum-runners and bootleggers operating mainly from 
Seattle, involving many employees, two seagoing vessels and several 
coastwise craft, underground storage caches, and elaborate offices, 
The yearly income from the business was over two million dollars, 
Federal prohibition officers had the telephone wires of the conspirators 
tapped in the basement of the building in which Olmstead’s offices 
were located. For about five months a stenographic record was kept 
of the telephone conversations of the defendants, a record filling 775 
typewritten pages. There was no other evidence, but this conclusively 
proved the guilt of the conspirators. They claimed that the wire 
tapping was an unreasonable search and that the use of evidence 
obtained by it amounted to compulsory self-incrimination. 


Chief Justice Taft, in delivering the opinion of the Court, said: 


“There is no room in the present case tor applying the Fifth 
Amendment unless the Fourth Amendment was first violated. 
There was no evidence of compulsion to induce the defendants to 
talk over their many telephones. They were continually and 
voluntarily transacting business without knowledge of the inter- 
ception. Our consideration must be confined to the Fourth 
Amendment. . . . The amendment itself shows that the search is 
to be of material things—the person, his house, his papers or his 
effects. The description of the warrant necessary to make the 
proceeding lawful is that it must specify the place to be searched 
and the person or things to be seized... . 


“It is urged that the language ... in Ex parte Jackson... 
offers an analogy to the interpretation of the Fourth Amendment 
in respect to wire-tapping. But the analogy fails. The Fourth 
Amendment may have proper application to a sealed letter in the 
mail because of the constitutional provision for the Postoffice De- 
partment and the relations between the government and those who 
pay to secure the protection of their sealed letters. . . . 


“The United States takes no such care of telegraph or tele- 
phone messages as of mailed sealed letters. ... The language can 
not be extended and expanded to include telephone wires reaching 
to the whole world from the defendant’s house or office. The 
intervening wires are not part of his house or office, any more 
than are the highways along which they are stretched. 
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“Congress may . . . protect the secrecy of telephone messages 
by making them, when intercepted, inadmissible in evidence in 
federal criminal trials, by direct legislation, and thus depart from 
the common law rule of evidence. But the courts may not adopt 
such a policy by attributing an enlarged and unusual (italics 
are the writer’s) meaning to the Fourth Amendment. The rea- 
sonable view is that one who installs in his house a telephone 
instrument with connecting wires intends to project his voice to 
those quite outside, and that the wires beyond his house and 
messages while passing over them are not within the protection 
of the Fourth Amendment.” 

Mr. Justice Brandeis, dissenting, said in part: 

“Subtler and more far-reaching means of invading privacy 
have become available to the government. Discovery and inven- 
tion have made it possible for the government, by means far more 
effective than stretching upon the rack, to obtain disclosure in 
court of what is whispered in the closet. 


“Moreover, ‘in the application of a constitution, our contempla- 
tion cannot be only of what has been, but of what may be’... 
‘That places the liberty of every man in the hands of every petty 
officer, was said by James Otis of much lesser intrusions than 
these. To Lord Camden, a far slighter intrusion seemed ‘sub- 
versive of all the comforts of society’. Can it be that the Constitu- 
tion affords no protection against such invasions of individual 
security?” 

Mr. Justice Holmes, also dissenting, found that ‘‘courts are apt to 
err by sticking too closely to the words of a law where those words 
import a policy that goes beyond them. . . We have to choose, and for 
my part I think it a less evil that some criminals should escape than 
that the government should play an ignoble part.” 


In Nardone v. United States,’* the Supreme Court held that the 
government’s introduction of transcripts and recordings of intercepted 
interstate messages in the trial of a criminal case constituted a divulg- 
ence of such messages contrary to the express terms of section 605 of 
the Federal Communications Act of 1934,1* which provides that “no 
person not being authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, contents, substance, 
purport, effect, or meaning of such intercepted communication to any 
person,” and that “no person having received such intercepted com- 
munication or having become acquainted with the contents, substance, 
purport, effect, or meaning of the same (sic) or any part thereof, 
knowing that such information was so obtained, shall divulge or publish 
the existence, contents, substance, purport, effect, or meaning of the 
same (sic) or any part thereof, or use the same (sic) or any informa- 
tion therein contained for his own benefit or for the benefit of another 


* 302 U. S. 379 (1937). 
“Ch. 652, 48 Stat. 1064; U. S. C. Tit. 47, § 605. 
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not entitled thereto... .’’ The conduct complained of was declared a 
violation of the purpose and policy of the legislation in the subsequent 
Nardon case.** Said the Court, “We are here dealing with specific 
prohibition of particular methods in obtaining evidence. The result of 
the holding below is to reduce the scope of section 605 to exclusion of 
the exact words heard through forbidden interceptions, allowing these 
interceptions every derivative use that they may serve. . . . To forbid 
the direct use of methods thus characterized but to put no curb on 
their full indirect use, would only invite the very methods deemed 
‘inconsistent with ethical standards and destructive of personal liberty,’ 
What was said in a different context . .. is pertinent here: ‘The 
essence of a provision forbidding the acquisition of evidence in a cer- 
tain way is that not merely evidence so acquired shall not be used 
before the Court but that it shall not be used at all.’ . . . A decent re- 
spect for the policy of Congress must save us from imputing to it a 
self-defeating, if not disingenous purpose.” 

Whether or not the sanction for violation of the Communications 
Act should be so extended as to make available to one not a party to 
the intercepted communication the objection that its use outside the 
courtroom, and prior to the trial, induced evidence which, except for 
that use, would be admissible, was presented in Goldstein v. United 
States.* The Supreme Court held that, as the sender might make such 
divulgence lawful by his consent, none but he was intended to be pro- 
tected, against divulgence, by the statute; and that testimony so pro- 
cured was admissible against a person not a party to the message. 
Thus did the high tribunal again affirm the common law rule, empha- 
sized by Mr. Chief Justice Taft in Olmstead v. United States,'* that 
the admissibility of evidence is not affected by the illegality of the 
means by which it was obtained. 

Outstanding and convincing is the minority opinion in the Goldstein 
case, voiced most eloquently by Mr. Justice Murphy with the concur- 
rence of Mr. Justice Stone and Mr. Justice Frankfurter. Messman 
and Garrow were the chief witnesses for the Government, and the 
testimony of each was vital. Messman turned state’s evidence after 
he was confronted with the contents of telephone messages which im- 
plicated him in the offense but which had been obtained by wire tapping 
in violation of section 605, of the Federal Communications Act. The 
statute expresses a rule of public policy. In enacting section 605, 
Congress sought to protect society at large against the evils of wire 
tapping and kindred unauthorized intrusions into private intercourse 


“" Nardone v. United States, 308 U. S. 338 (1939). Unlawfully intercepted 
messages had been used to obtain evidence against the senders. See also, Weiss 
v. United States, 308 U. S. 321 (1939) 

* 316 U. S. 114 (1942). 

* Note 14, supra. 
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conducted by means of the modern media of communication, telephone, 
telegraph, and radio. To that end the statute prohibits not only the 
interception and the divulgence of private messages without the con- 
sent of the sender, but also the use of information so acquired by any 
person not entitled to it. ‘“The protection of the statute would have 
heen illusory indeed if, while interception and divulgence were penal- 
ized, one was free, nevertheless, to use information so obtained. . . . 
It is immaterial, for the object served by section 605, whether objec- 
tion is made by the one sending the communication or by another who 
is prejudiced by its use. .. . The rule that evidence obtained by a viola- 
tion of Section 605 is inadmissible is not a remedy for the sender; it is 
the obedient answer to the Congressional command that society shall 
not be plagued with such practices as wire-tapping. . . . That evidence 
procured in violation of federal law by agents of the Government is 
inadmissible in federal prosecution has been established and enforced 
by an unbroken series of decisions in this Court beginning with Weeks 
v. United States, 232 U. S. 383. By these decisions this Court has 
refused to make itself a participant in lawless conduct by sanctioning 
the use in open court of evidence illegally secured. When Congress 
condemned the ‘use’ of lawlessly intercepted communications, the last 
thing it intended to sanction was the use of such interceptions in a 
court of justice... .” 


Goldman v. United States,?° was concerned with the admissibility 
of evidence obtained by use of a detectaphone. With this device 
federal agents overheard portions of conversations of the defendants 
and what one of them said when he talked over the telephone from his 
office. The defendants contended that the Fourth Amendment as well 
as section 605 of the Federal Communications Act precluded use of 
evidence so obtained. The Court decided that the validity of the con- 
tention must be tested by the terms of the Act fairly construed, that 
there was neither a “communication” nor an “interception” within the 
meaning of the Act, and—further—that the protection intended and 
afforded by the statute is of the means of communication and not of 
the secrecy of the conversation. In support of its determination the 


Court quoted the following definition of section 3 of the Communica- 
tions Act: 


“Wire communication’ or ‘communication by wire’ means the 
transmission of writing, signs, signals, pictures, and sounds of all 
kinds by aid of wire, cable, or other like connection between the 
points of origin and reception of such transmission, including all 
instrumentalities, facilities, apparatus, and services (among other 
things, the receipt, forwarding, and delivery of communications) 
incidental to such transmission.” 


"316 U. S. 129 (1942). 
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Said the Court, ‘What is protected is the message itself throughout 
the course of its transmission by the instrumentality or agency of 
transmission. . . . Words spoken in a room in the presence of another 
into a telephone receiver do not constitute a communication by wire 
within the meaning of the section. The listening in the next room to 
the words of Shulman as he talked into the telephone receiver was no 
more the interception of a wire communication, within the meaning 
of the Act, than would have been the overhearing of the conversation 
by one sitting in the same room. . . . No reasonable or logical distinc. 
tion can be drawn between what federal agents did in the present case 
and state officers did in the Olmstead case. .. . The petitioners ask ys 
... to overrule it. This we were unwilling to do.” 


Mr. Chief Justice Stone and Mr. Justice Frankfurter found this 
case indistinguishable in principle from the Olmstead case” but found 
no occasion to repeat the dissenting views in the latter case, with which 
they agreed. 


Mr. Justice Murphy, in vigorous and unanswerable dissent, stated: 


“It can hardly be doubted that the application of a detecaphone 
to the walls of a private home or a private office constitutes a 
direct invasion of the privacy of the occupant, and a search of his 
private quarters. Officers conducting an unreasonable search are 
seeking evidence as such; the form it takes is of no concern to 
them. .. . Surely the spirit motivating the framers of that Amend- 
ment (the Fourth) would abhor these new devices no less. . . . It 
is our duty to see that this historic provision receives a construc- 
tion sufficiently liberal and elastic to make it serve the needs and 
manners of each succeeding generation. . . . Physical entry may be 
wholly immaterial. Whether the search of private quarters is 
accomplished by placing on the outer walls of the sanctum a de- 
tectaphone that transmits to the outside listener the intimate de- 
tails of a private conversation, or by new methods of photography 
that penetrate walls or overcome distances, the privacy of the 
citizen is equally invaded by agents of the Government and inti- 
mate personal matters are laid bare to view. Such invasions of 
privacy, unless they are authorized by a warrant issued in the 
manner and form prescribed by the Amendment or otherwise con- 
ducted under adequate safeguards defined by statute, are at one 
with the evils which have heretofore been held to be within the 
Fourth Amendment and equally call for remedial action.” 


Can it be that the majority members of the Supreme Court of the 
United States, that is, the five who concurred in rendering the decisions 
in the Goldstein?* and the Goldman®® cases, have been seized of those 
elements of war hysteria that tempt men to make exceptions to con- 


"Note 14, supra. 
* Note 18, supra. 
™ Note 20, supra. 
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stitutional guaranties of protection? Are these members guilty of the 
fallacy ad hominem in their zeal to lend aid to law enforcement 
agencies in the laudable efforts that are being made to round up spies 
and saboteurs? Have these justices temporarily sat aside their realiz- 
ation that the protecting arm of the Constitution extends to all alike, 
worthy and unworthy, without distinction? Have they forgotten for 
the nonce that rights intended to protect all must be extended to all, 
lest they fall into desuetude ; that “we are all concerned and involved 
in a situation where no person can afford to ignore the persecution or 
lawless interference with the rights of another merely because it does 
not affect him at the moment” ? 

“Concerning our liberties, an injury to one is an injury to all.” 
“The privilege of defending our own prerogatives obligates us sacredly 
to respect the rights of others.” As Mr. Justice Murphy observed, it 
is, indeed strange doctrine that keeps inviolate the most mundane ob- 
servations entrusted to the permanence of paper but allows the revel- 
ation of thoughts uttered within the sanctity of private quarters, 
thoughts perhaps too intimate to be set down even in a secret diary. 
In fact, the Supreme Court in giving approval to what Mr. Justice 
Holmes would have termed “dirty business,” has withdrawn the cloak 
of privilege afforded even by the common law to the most confidential 
communications between husband and wife, client and lawyer, patient 
and physician, and penitent and spiritual adviser. 


Does the Supreme Court overlook that among the principles for 
which the United States is combating the Axis powers, are those de- 
clared inviolate by section 605 of the Federal Communications Act? 
That the decisions recently rendered are an aid to counter-espionage 
and crime detection—an argument advanced in some quarters—by no 
means justifies prostitution of the protection intended within the pur- 
view of the Fourth Amendment; and specifically embodied in sections 
605 of the Act because of the lamentable decision in the Olmstead case. 


Today Americans continue to give freely—yes, eagerly—of their 
lives and their treasure in defense of the institutions of democracy. 
More than ever before is the consciousness upon them of their great 
heritage—come through the struggle, the privation, the suffering, and 
the painstaking application of their forbears, stout-hearted and clear- 
thinking men from every coast and every clime. It ill behooves any 
branch of our tripartite government to lose aught of its essential na- 
ture. The judiciary, keystone of the whole structure of our national 
organization, can retain its own vitality only by handing down legal 
interpretations measured to the onward tread of the great and crucial 
age in which we have our being. 








Reprinted with the kind permission of the copyright owners 
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WIRE TAPPING 


Wire tapping first became a matter of public concern in the twentieth 
century with the invention of mechanical and electrical devices which 
enable 4 third person secretly to overhear and record conversations 


transmitted over a telephone wire. 


By 1918, wire tapping had become sufficiently widespread to attract 
congressional attention. An absolute ban was placed on wire tapping 


U.S. Congress. Senate 
Devices for preventing spies from tapping 
telegraph and telephone wires; letter from 
Acting Secretary of War in response to S.Res. 
of Merch 19, 1918. 2p (65:2, S.Doc. no. 207) 
Washington, D.C., March 26, 1918 


for the duration of World War I (40 Stat. 1017 (1918)), in order to 
protect the secrecy of government communications. This ban was op- 
erative only during the period of government operation of comnunica- 
tion facilities and expired in 1919 when they were returned to private 
companies (41 Stat. 157 (1919)). 


In the twenties, with the rise of organized crime and the difficulty of 
enforcing the prohibition law, there was a widespread use of wire 
tapping in crime detection by law enforcement officers. 
Westin, Alan F. 

The wiretapping problem: an anelysis and a 

legislative proposal. Columbia Law Review 

52: 165-208, February 1952 
In 1928, the United States Supreme Court was faced with the question 
of whether evidence secured by federal law enforcement officers by 
tapping telephone wires of the accused was admissible in criminal pro- 
ceedings against him. In Olmstead v. U.S. (277 U.S. 438) which con- 
cerned a conspiracy to violate the National Prohibition Act, the 
Supreme Court held the evidence was admissible for the reason that 
wire tapping is not search or seizure within the meaning of the Fourth 
Amendment--the Fourth Amendment protects only “tangible material 
effects" and “actual physical invasions.” Justice Holmes, in a dis- 


senting opinion in this case called wire tapping “dirty business." 
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Fraenkel, Osmond K. 
Recent developments in the law of search and (H.R. 
seizure, Minnesota Law Review 13: 1-20, 


part 
December 1928 
wire 
Wigmore, John H. 
Constitutional law--fourth amendment--teleptome nidi 
wire tapping as a violation. Illinois Law Review Febr\ 
23: 377-80, December 1928 
During the 7lst Congress (1929-31) there were four bills to prohibit ' 
the introduction of wire tap evidence in federal courts--H.R.4139, 
H.R.5416, S.3344, and S.6061. An amendment to an appropriation bil) 
(H.R.16110) was rejected because it specified that no part of the ap- 
propriation should be used for tapping of phones or telegraph wires 
by the Bureau of Prohibition (Congressional Record (perm. ed.), 
January 22, 1931: 2901-06). 
On January 15, 1931 (71:3), the House Committee on Expenditures in 
the Executive Departments voted to investigate wire tapping activities 
of the Prohibition Bureau of the Department of Justice. When Attorney 
General Mitchell appeared before the Committee he expressed his dis- 
approval of wire tapping and indicated his intention to put on an end 
to it. Subsequently, Director Woodcock of the Prohibition Bureau told 
the House Appropriations Committee he regarded tapping of telegraph The 
and telephone wires as justified in trapping commercial liquor law | fer 
violators (New York Times, January 14, January 16, 1931). the 
U.S. Congress. House. Committee on Expenditures the 
in the Executive Departments 
Wire tapping in law enforcement; hearings, radi 
February 19, 1931. 36p (71:3) Washington, come 
D.C., 1931 1934 
Statement of Wm. D. Mitchell, 
Attorney General; Amos W. Woodcock, (37 
Director of Prohibition Bureau. . 
Exhibit A: State laws on wire tapping. we 


During the 72d Congress (1932-1933), there were bills to prohibit wire 
tapping--H.R.23 and H.R.9893--as well as to render evidence by wire 
tap inadmissible in federal courts--H.R.5305 and S.1396. 


In addition, the congressional appropriations committees were concerned 
about wire tapping. There was a lack of agreement about the use of } 
funds foré such a purpose, although the 1934 appropriation bill 
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(H.R.14363, 72:2) for the Bureau of Prohibition provided that “no 
part of this appropriation shall be used for or in connection with 
yire tapping to procure evidence of violations of the National Pro- 
hibition Act" (47 Stat. 1381 (1933)) (New York Times, January 28, 
february 10, February ll, 1933). 


U.S. Congress. House. Committee on Appropriations 
Department of Justice appropriation bill for 
1933; hearing before Subcommittee | concerning 
Bureau of Prohibition], January 20, 1932. l2lp 
(mim) Washington, D.C., 1932 

Use of wire tapping for detecting 
law violations, p. lll. 


Department of Justice appropriation bill for 
1934; hearing before a Subcommittee, November 
30, 1932-December 7, 1932. 473p (72:2) 
Washington, D.C., 1933 

Attorney General Mitchell and 

Prohibition Director Woodcock on 

wire tapping, p. 33, 35, 3ll. 

U.S. Congress. Senate. Committee on Appropriations 
Departments of State, Justice, Commerce and 
Labor appropriation bill for 1934; hearings on 
H.R.14363, February 7, 1933. 122p (72:2) 
Washington, D.C., 1933 

Wire tapping, p. 65-69. 


The Communications Act of 1934 (48 Stat. 1064) was designed to trans- 
fer jurisdiction over radio, telegraph and telephone to a new agency, 
the Federal Communications Commission. It extended the prohibition of 
the Radio Act of 1927 (sec.27) against interception and divulgence of 
radio communications to prohibit unauthorized interception of wire 
communications (sec. 605) (Congressional Record (perm. ed.), June 2, 
1934: 10313). An act to regulate radio communication of 1912 

(37 Stat. 302) had prohibited divulgence of a message unless legally 
required to do so by a court of competent jurisdiction. 


U.S. Congress 
S.3285, an act to provide for the regulation 
of interstate and foreign communications by 
wire or radio, Pub.L. 416, 73d Congress, ap- 
proved June 19, 1934. (48 Stat. 1064) 
Sec. 605: unauthorized publication 
of communications. 


45495 O—60—pt. 4 45 
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U.S. Congress. Senate. Committee on Interstate 
Commerce In 1 
Federal communication commission; hearings on 
S.2910, March 9-15, 1934 219p (73:2) 
Washington, D.C., 1934 
S.2910 rewritten as $.3285. 


Communications act of 1934; report to accompany 
S.3285. llp (73:2, S.Rep. no. 781) Washington, 
D.C., April 19, 1934 


U.S. Congress. House. Committee on Interstate and 
Foreign Commerce 
Federal communication commission; hearings on 
H.R.8301, April 10, 1934. 363p (73:2) Washing- 
ton, D.C., 1934 
Includes hearings on April 11, May 8-11, 
15-16, 1934. Duri 
H.R.8301 substituted for S.3285. 


wire 
Regulation of interstate and foreign communica- 
tions by wire and radio; report to accompany S.3285, 
9p (73:2, H.Rep. no. 1850) Washington, D.C., June 
1, 1934 
U.S. Congress. House. Committee of Conference 
Communications act of 1934; conference report to 
accompany S.3285. 50p (73:2, H.Rep. no. 1918) 
Washington, D.C., June 3, 1934 
Wire tapping continued after the Communications Act of 1934 went into 
effect. In a series of decisions beginning in 1937 with Nardone v, On } 
U.S. (302 U.S. 379), the United States Supreme Court not only upheld | Jack 
the Communications Act which outlawed all wire tapping in the federal nati 
jurisdiction, but barred from federal courts any evidence obtained by 
wire tapping. 
As a result of the Nardone decision, two bills were introduced in the 
75th Congress--H.R.9898 and S.3756. Both failed. 
U.S. Congress. Senate. Committee on Interstate A mc 
Commerce tior 


Prohibiting the use of communication facilities 
for criminal purposes; report to accompany 
S.3756. 4p (75:3, S.Rep. no. 1790) Washington, 
D.C., April 20, 1938 


U.S. Congress. House. Committee on Interstate and 
Foreign Commerce 
Prohibiting the use of communication facilities 
for criminal purposes; report to accompany 
S.3756. 4p (75:3, H.eRep. no. 2656) Washington, 
D.C., June 8, 1938 


Returned to Senate and dropped by sponsor. 
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In 1940, the Senate authorizec an investigation of wire tapping and 
the use of dictographs and similar devices, 


U.S. Congress. Senate. Committee on Interstate 
Commerce 
Investigating wire tapping; report to accompany 
S.Res. 224. 8p (76:3, S.Rep. no. 1304) Wash- 
ington, D.C., March 4, 1940 


Investigation of alleged wire tapping; hearings 
before a subcommittee, pursuaut to S.Res. 224, 
May 2l-June 12, 1940, 417p (76:3) Washington, 
D.C., 1940 

, November 18, 1940-February 15, 1941. pts 2-3 
p. 419-1061 (76:3) Washington, D.C., 1941 


During the same Congress, the House considered a resolution to permit 
wire tapping in certain cases. 


U.S. Congress. House. Committee on the Judiciary 
Wire tapping for national defense; hearings 
before Subcommittee no. 1, on H.J.Res. 553... 
amended, reintroduced and reported as H.J.Res. 
571, June 12, 1940. 19p (76:3) (Serial no. 20) 
Washington, D.C., 1940 


Permitting wire tapping in certain cases; report 
“ to accompany H.J.Res. 571. 3p (76:3, H.Rep. 
no. 2574) Washington, D.C., June 14, 1940 


On May 21, 1940, President Roosevelt authorized Attorney General 
Jackson to approve wire tapping when necessary in defense of the 
nation. 


Letter of J. Edger Hoover, February 25, 1949. 
Yale Law Journal 58: 422-25, February 1949 


Brownell, Herbert, Jr. 
The public security and wire tapping. Cornell 
Law Quarterly 39: 195-212, Winter 1954 


A movement started in 1941 to authorize wire tapping in the prosecu- 
tion of the war. 


U.S. Congress. House. Committee on the Judiciary 
To authorize wire tapping; hearings before 
Subcommittee no. 1, on H.R. 2266 and H.R. 3099, 
February 3-26, 1941. 257p (77:1) Washington, 
D.C., 1941 


McCabe, Louis F. 
Wire tapping. Lawyers Guild Review 1: 4-11, 
March 1941 
Statement presented to House Com- 
mittee on the Judiciary, February 10, 1941. 
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A letter of February 21, 1941 from President Roosevelt was reprinteg 
in the above hearings (p. 257). The President pointed out that ther 
is “one field in which, given the conditions in the world today, vir 
tapping is very much in the public interest....It should be used 
against those persons, not citizens of the United States, and those 
few citizens who are traitors to their country who are today engageq 
in espionage or sabotage against the United States." The President 
also thought H.R.2266 went too far in authorizing wire tapping. 4 
revised bill (H.R.4228) which limited authority to wire tap was re- 
jected by the House, June 30, 1941 (Congressional Record (perm, ed.), 
June 30, 1941: 5768-75). 


U.S. Congress. House. Committee on the Judiciary 
Authorizing wire tapping in certain cases; 
report to accompany H.R.4228, 2p (77:1, H.Rep. 
no. 358) Washington, D.C., April 1, 1941 

Hearings conducted on original 
bills H.R.2266 and H.R.3099. 


Early in 1942, H.J.Res.273 was introduced. This measure would have 
authorized the FBI and intelligence services of State, War and Navy 
Departments to conduct investigations for the interest of national 
defense and to wire tap (Congressional Record Appendix (perm, ed,) 
88: 288, 1942). Other resolutions also called for wire tapping in 


the prosecution of the war. 


U.S. Congress. House, Committee on the Judiciary 
Authorizing wire tapping in the prosecution 
of the war; hearings before Subcommittee no. 2, 
on H.J.Res.283, February 18-March 24, 1942, 38p 
(Serial no. 11) (77:2) Washington, D.C., 1942 
After hearings, H.J.Res.283 was 
amended, reintroduced and reported 
as H.J.Res.304, 


Authorizing wire tapping in interest of prosecu- 
tion of war; report to accompany H.J.Res.304. 2p 
(77:2, H.Rep. no. 2048) Washington, D.C., April 
23, 1942 

Original resolution was H.J.Res.283. 


Using in evidence information obtained by wire 
tapping in the interest of prosecuting the war; 
report to accompany H.J.Res.310. 4p (77:2, 
H.Rep. no. 2079) Washington, D.C., May 7, 1942 
Original resolution was H.J.Res.283. 
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with the failure in 1942 to obtain wire tapping legislation, efforts 
to secure such an authorization were abandoned until 1949. In that 
year, bills were introduced in the 8lst Congress to make wire tapping 
ynlawful--H.R.3644, H.R.4048, H.R.412h--as well as to authorize it in 
the interest of national security--H.R. 3563. 


The Internal Security Act of 1950 originally contained a wire tapping 
provision. S.595, as introduced January 1949, contained a section (5) 
concerning intercepting of information by the FBI and intelligence 
agents of the armed services. S.595 was amended March 22, by substi- 
tuting a new bill and sec. 5 was dropped. The original measure 
reflected recommendations of the Interdepartmental Intelligence Com- 
mittee after study, beginning 1945, of inadequacies of existing law 
and experiences of investigating agencies during the war. 


In the summer of 1950, the Department of Justice sought indictments 
against persons guilty of wire tapping in violation of the Communica- 
tions Act of 1934, arising out of certain activities of the District 

of Columbia police. The grand jury returned no indictment, and one of 
the reasons for a lack of action appeared to be the "strained and over- 
technical interpretation by the Department of Justice and U.S. district 
attorney for the District of Columbia of the provisions of the Communi- 
cations Act." 


The Senate Committee on the District of Columbia named a Subcommittee 
to investigete wire tapping. 


U.S. Congress. Senate. Committee on the District 
of Columbia. Subcommittee to Investigate Wire 
Tapping in the District... 

Investigation of wire tapping; hearings, 
August 17-September 12, 1950. 235p (81:2) 
Washington, D.C., 1951 


Wire tapping in the District of Columbia; 
report. 2pts 7,4p (81:2, S.Rep. no. 2700) 
Washington, D.C., January 2, 15, 1951 


Proceedings against Henry W. Grunewald for 
contempt of the Senate; report. 52p (81:2, 
S.Rep. no. 2701) Washington, D.C., January 2, 
1951 
Included: Testimony before the Sub- 
committee to investigate wire tapping, 
September 11, 1950. 
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The subcommittee also held a hearing December 20, 1950, on S.4145, yp. 


would have made it a felony for any unauthorized person to intercept ah 
private communications by the use of any device. secur 
By the time the Senate organized crime committee made its final report, thor’ 
it had concluded that federal agents are “seriously handicapped in | defer 
their regular enforcement work by the legal restrictions which present) duced 
surround” wire tapping. Several states have laws which permit the uge — on th 
of wire tapping pursuant to court order and subject to reasonable safe. 
guards and “a similar law would represent an important contribution ty 
law enforcement.” 
U.S. Congress. Senate. Special Committee to In- 

vestigate Organized Crime in Interstate Commerce 

Organized crime in interstate commerce; final 

report. 103p (82:1, S.Rep. no. 725) Washington, 

D.C., August 31, 1951 
In letters of January 17, 1951 to the Speaker of the House and Chairmm 
of the Senate Committee on the Judiciary, the Attorney General submitte 
a proposed wire tap law (Congressional Record (perm. ed.), January 23, 
1951: 612). The Attorney General's suggestion was introduced as H.R,1W 
a bill to regulate the interception of communications in the interest ¢ 
national security and the safety of human life. Two similar measures-- 
H.R.406 and H.R.479--had been introduced earlier in the 82d Congress, the | 

1954, 


In 1953, an analysis of the adequacy of United States laws as to offens: vith 
against national security was made by the Library of Congress. It fowi BAR| 
that "restrictions on admissibility of evidence, such as that obtained 


by wiretapping, increase the difficulty of proving violations of secu- 
rity laws." 


U.S. Congress. Senate. Committee on Foreign 

Relations. Special Subcommittee on Security ? 
Affairs Afte1 
Adequacy of United States laws with, respect 
to offenses against national security; legal = 
analysis by Library of Congress. 28p (83:1, 4522 
Com. Print) Washington, D.C., April 17, 1953 

Internal security manual. 285p (83:1, S.Doc. 


no. 47) Washington, D.C., May 1, 1953 me 
Wire tapping, p. 30. 


Seve: 


Marc! 
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Dy whic, gince the Department of Justice was considered to be hampered in its 


ept osecution of those who violate federal laws relating to the national 


pr 
security by lack of authority to wire tap, several measures to au- 


thorize interception of communications in the interest of national 


ene 
o defense--S.932, H.R.408, H.R.477, HR.3552, and H.R.5149--were intro- 
esent| @uced in the first session of the 83d Congress. Hearings were held 
oie | on the House bills by a subcommittee which recommended H.R.477 to 

Bate. U.S. Congress. House. Committee on the Judiciary, 


Subcommittee no. 3 

On to Wiretapping for national security; hearings on 
H.R.408, H.R.477, H.R.3552, HeR.5149, May 4, 20, 
July 8, 1953. 9lp (83:1) (Serial no. 7) 
Washington, D.C., 1953 


U.S. Congress. Senate. Committee on the Judiciary. 
Subcommittee to Investigate the Administration of 
the Internal Security Act and Other Internal 
Security Laws 
Interlocking subversion in government depart- 
ments; hearings, November 12-December 16, 1953. 

Yomi ttei pt.16 (83:1) Washington, D.C., 1953 

Attorney General, on November 17, in 

"Y 23, testimony concerning the Harry Dexter 

H.R.1e White case, pointed out need of law 

to allow government to use wire tap 


airman 


rest of evidence to prove espionage cases, 

yures-- p- 1130. 

“ess, the House Committee on the Judiciary on July 18, 1953. On March 31, 
1954, im executive session, the Committee ordered H.R.477 reported 

offense with amendments and authorized the introduction of a clean bill, 

t fou |  4eR-8649. 

aus U.S. Congress. House. Committee on the Judiciary 


Providing for the admissibility in certain 
secu- criminal proceedings of evidence obtained by 
interception of communications; report to 
accompany H.R.S9649. 6p (83:2, H.Rep. no. 1461) 
Washington, D.C., April 1, 1954 
After discussion in the House, a modified version of H.R.8649 was 
approved on April 8, 1954 (Congressional Record, April 7-8, 1954: 
4522-54, 4612-36). 


Several wire tapping measures were introduced in the Senate during 


the 834 Congress--S.832, S.2753, amd S.3229 (Congressional Record, 
March 31, 1954: 3912). 
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U.S. Congress. Senate. Committee on the Judiciary Howeve 
Wiretapping for national security; hearings on opty 
S.832, $.2753, S.3229 and H.R.6649, April 20- 192%» 
May 12, 1954. 257p (83:2) Washington, D.C., 1954 Gener® 


The whole issue of wire tapping was discussed in the Senate by Senato, 
Wayne Morse (Congressional Record, May 18, 1954: 6371-78; June 11, 
1954: 7608-17). 


The 84th Congress saw more bille than ever relating to wire tapping.. 


In 19% 
H.R.76, H.R.762, HR.867, HoR.4276, H.R.4513, HR4728, and B.R.509%, reder' 
Hearings on five of the measures were begun in March 1955 and held ed.) | 
U.S. Congress. House. Committee on the Judiciary atruc’ 
Subcommittee no. 5— 
(Hearings on H.R.762, H.R.867, H.R.4513, tappt 
H.R.4728 and H.R.5096), March 23, 29-30, 
19557 The Bi 
The Leading Question: what should be done about Justi 
wiretap evidence? CBS radio program, March 28, ing y 
1955; transcript. Congressional Record, April l, t 
1955: A2375-T7 tapp 
ACLU urges Congress to bar all wiretapping. discr 
American Civil Liberties Union, Weekly Bulletin Saas 
no. 1696, May 2, 1955 : 
Statement to House Judiciary Sub- held 
committee by Irving Ferman. forbi 
New York City. District Attorney the F 


[Testimony of Frank Hogan before House Subcommittee 

on the Judiciary, May 9, 1955]. 10p (process) 1955 ping 
Prevalence of wire-tapping in New 
York, 1942-1954. 


intermittently until May 9, when the Subcommittee recessed subject to 


call of the chairman. Hearings were resumed and concluded June 1, 1955, 


The Department of Justice and Wire Tapping 


The policy of the Department of Justice on wire tapping has followed aw ; 


Howe 
irregular and contradictory course. In the early twenties, wire tappiy 

State 
was apparently freely practiced. It was considered to have played a ; 

wire 


important role in Attorney General Palmer's raids on prohibition violate 


Westin, Alan F. 
The wiretapping problem: an analysis and 
a legislative proposal. Columbia Law Review 
52: 165-208, February 1952 
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However, & special agent of the Bureau of Investigation, on March 22, 
1924 told the Senate Select Committee Investigating the Attorney 

, 
General that it was unlawful to tap phones. 


U.S. Congress. Senate. Select Committee on 

Investigation of the Attorney General 

Hearings pursuant to S.Res. 157, 1924. 

(68th Cong.) 

P. 2595- 

In 1924, Attorney General Stone banned the use of wire tapping by the 
Federal Bureau of Investigation (Congressional Record Appendix (perm. 
ed.) 66: 1471, 1940). Four years later, Attorney General Sargent in- 


structed agents of the Department of Justice not to resort to wire 


tapping for running down criminals (New York Times, June 7, 1928: 19). 


The Bureau of Prohibition which was transferred to the Department of 

Justice in 1930, used wire tapping in its investigations. The follow- 
ing year, Attorney General Mitchell endorsed the desirability of wire 
tapping in certain cases and the FBI was authorized to wire tap at the 


discretion of the director. 


To conform to the decisions of the United States Supreme Court which 
held interception and divulgence of any wire communication to be 
forbidden by the Communications Act of 1934, the operating rules of 
the Federal Bureau of Investigation were changed in 1940. Wire tap- 
ping would not be tolerated by the Bureau, 
U.S. Attorney General 
Statement on wire tapping, March 18, 19h0. 


In Congressional Record Appendix (perm. ed.) 
86: 1471-72, 1940 


Annual report for the fiscal year ended June 
30, 1940. 26lp Washington, D.C., 1940 
Interception of communications, 
p. 10-11. 


However, a confidential directive from the President of the United 
States on May 21, 1940, authorized the Attorney General to approve 


wire tapping when necessary in defense of the nation. 


Hoover, J. Edgar 


Letter of February 25, 1949. Yale Law Journal 
58: 422-25, February 1949 
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In February 1941, Attorney General Jackson pointed out to the Houge 
Judiciary Subcommittee that no federal statute prohibited wire tapping | 
alone, the only offense being to intercept and divulge. 


U.S. Congress. House. Committee on the Judiciary 
To authorize wire tapping; hearings before 
Subcommittee no. 1, on H.R.2266 and H.R.3099, 
February 3-26, 1941. 257p (77:1) Washington 


D.C., 1941 
Ps 18. 
On March 20, the Attorney General asked Conyress to permit use of vir 
tapping evidence against spies and kidnappers but only after authori{z,. 


tion of his office in each instance (New York Times, March 21, 19h), 
Two months later, the Attorney General urged Congress to pass the Hobhs 
wire tapping bill tcause the Department of Justice was handicapyed by 
not being able to use wire tapping to gain evidence against saboteurs 
and spies (New Yerk Times, May 9, 1951: 15). 


Jackson, Robert H. 
Put law of national defense in order. American 
Judicature Society, Journal 25: 6-10, June 1941 


i\:nspite the revision of the FBI Manual of operations, wire tapping was 
apparently used. The Harry Bridges ceportation case raised the issue 
of wire tap evidence. 


Sears, Charles B. 
Memorandum of decision: in the matter of Harry 
Renton Bridges. p. 183-84, 1941 


U.S. Department of Justice 
Harry Bridges before the Attorney General in 
deportation proceedings. 34p Wushington, D.C., 
1942 


Wire tapping, p. 29. 


On March 31, 1949, the Attorney General announced that the Department 


of Justice had withdrawn its request to Congress for legal authority 


to tap wires and utilize the information obtained as evidence in ’ 


prosecutions involving espionage and internal security. This action 
came after the Americans for Democratic Action had demanded a Senate 
Judiciary Committee investigation of the Justice Department and the FBI 
because of alleged violations of the law by wire tapping (New York Tim, 
April 1, 1949: 48). 
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Emerson, Thomas I, and Helfeld, David M. 
Loyalty among government employees. Yale 
Law Journal 58: 1-143, December 1948 
Wire tapping, p. 71 
Comment by J. Edgar Hoover. Yale Law Journal 
58: 401-11, February 1949 


Helfeld, David M. 
A study of Justice Department policies on 
wire tapping. Lawyers Guild Review 9: 57- 
69, Spring 1949 


National Lawyers Guild 

Report on certain alleged practices of the 

FBI. Lawyers Guild Review 10: 165-94, Winter 

1950 
Barly in 1950, Attorney General McGrath announced that he had fully 
reviewed the wire tapping activities of the FBI and saw no reason 
at the time for any change in the agency's policy. This statement 
was prompted by criticisms of the FBI, particularly by the Federal 
Commnications Commission Chairman, who attacked the wire tapping 
activities. The Attorney General said that the Department and FBI 
policies condoning "limited" use of wire tapping were laid down by 
the late President Roosevelt and former attorneys general (New York 
Times, January 9, 1950: 15; April 16, 1950, VI: 33). 


Interview with Herbert Brownell, jr.: Shall 
doors be opened to spies and subversives? 
U.S. News & World Report 38: 54-60/, 
April 29, 1955 

Wire tapping in national security 
cases, 


Other Federal Agencies and Wire Tapping 


Other agencies of the federal government are concerned with wire 
tapping. In 1928, Commissioner Doran was reported to have dis- 
couraged ite use by prohibition agents. On rare occasions, the 
Secret Service wire tapped to obtain information "but little since 
World War I." “Although wire tapping is legal, it is not ethical" 
(New York Times, June 7, 1928: 19). 


In 1950, the Acting Secretary of the Treasury stated that no wire 
tapping was used in Treasury Department investigations. Although 
the Postmaster declined to comment (Letter of February 16, 1950) 
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on the matter, wire tapping was used at least once by the Post Office , 


spection Service because Weiss v. U.S. (308 U.S.321) involved tapping 5 
postal inspectors. 
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ffice , THE COURTS AND WIRE TAPPING 

PP ing j 
The problems inherent in the unauthorized interception of private 
communications have long been the subject of consideration by the 


courts. 


Admissibility of evidence obtained by govern- 
ment or other public officer by intercepting 
letter or telegraph or telephone message. 
American Law Reports Annotated 53: 1485, 1928; 
66: 397, 1930; 134: 614, 1941 

Apostolos, George M. 
Admissibility in the federal courts of evidence 
obtained by eavesdropping through the use of 
communications devices. Wyoming Law Journal 7: 
89-100, Winter 1953 

Beard, Richard C. 
Eavesdropping under the fourth and fourteenth 
amendments. Washington University Law Quarter'’y 
1954: 328-41, June 1954 

Evidence--Federal Communications Act--Admissibility 
in evidence of conversation obtained by federal 
agents by wire tapping. University of Pennsylvania 
Law Review 86: 436-37, February 1938 

Harno, Albert J. 
Evidence obtained by illegal search and seizure. 
Illinois Law Review 19: 303-14, January 1925 


Peskoe, Irving, and Slatko, Robert H. 
Development of the law of wire tapping in federal 


courts. Miami Law Quarterly 3: 604-12, June 1949 
Includes state courts. 


Trimble, E.G. 

Search and seizure under the fourth amendment 

as interpreted by the United States Supreme 

Court. Kentucky Law Journal 42: 197-231, 

January 1954 

, Although the United States Supreme Court, in Olmstead v. United 

States (277 U.S. 438 (1928)), held that the use of evidence of 
private telephone conversations, intercepted by means of unau- 
thorized wire tapping, did not constitute a violation of the 
fourth and fifth amendments to the federal constitution, vigorous 


dissents to this holding were registered by Justices Holmes, 
Brandeis, Butler, and Stone. 
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Black, Forrest R. 
An ill-starred prohibition case. Georgetown 
Law Journal 18: 120-29, J»nuary 1930 
Oimstead v. United States. 


Criminal law--evidence--searckes and seizures--use 
of evidence obtained by tappiny wires. Southern 


California Law Revi» y 2: 171-/5, December 1926 
Evidence--constitutional law--tarping telephone 
wires as unreasonable esenrch and seizure. 


Harvard Law Review 41: 258-59, December 1927 


Fraenkel, Osmond K. 
Recent developments in the law of search and 
seizure. Minnesota Law Review 13: 1-20, December 


1928 In Wei 
Search and seizure--admissibility of evidence ob ruled 
tained by wire tapping. University of Pennsyl- phone 
vania Law Review 77: 139-41, November 1928 
of ev 
Search and seizure--wire tapping-- judicial method, 
Michigan Law Review 27: 76-84, November 1926 In Jun 
Wigmore, John H. United 
Constitutional law--fourth amendment--telephone ee 
wire tapping as a violation. Illinois Law Review in wit 
23: 377-80, December 1928 munice 
The policy underlying the dissents in Olmstead v. United States was The dc 
subsequently enacted into law by adoption of sec. 605 of the Communi- tappin 


cations Act of 1934 (48 Stat. 1103), which for the first time extendei vas fc 
the prohibition of the Radio Act of 1927 against interception and di- | eopyic 
vulgence of radio communications to prohibit unauthorized interception failur 


of wire communications. | tained 


In Nardone v. United States (302 U.S. 379 (1937)), the Supreme Court 
ruled that sec. 605 banned the use of any wire tap evidence in crimin) 
cases in the federal courts. Nardone was retried and in 1939 (308.5, 
338) the Court extended the rule of inadmissibility not only to inter- 
cepted conversations but also to evidence procured through use of f 
knowledge gained by wire tapping. 


Bernstein, Nahum A, 
Tre fruit of the poisonous tree. Illinois Law 
Review 37: 99-116, 1942 

DeVine, Edmond F,. 
Admissibility of evidence which became accessible 


by wire-tapping. Michigan Law Review 38: 1097-99, 
May 1940 
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Richmond, Alfred C. 
Effect of the recent wire tapping decision on 
the admissibility of illegally obtained evidence. 
George Washington Law Review 6: 326-35, March 1938 


Further restrictions on the admissibility of 
illegally obtained evidence. Illinois Law Review 
34: 758-62, 1939 
Same title: Journal of Criminal Law and Criminology 
30: 945-48, March-April 1940 


Schuck, Carl J. 
Civil liberties and wire tapping. Georgetown Law 
Journal 28: 789-93, March 1940 
In Weiss v. United States (308 U.S. 321 (1939)), the Supreme Court 
a 
ruled that sec. 605 applied to intrastate as well as interstate tele- 
phone conservations and barred admission in trials in federal courts 


of evidence obtained by interception of such intrastate calls. 


In June 1940, the Circuit Court of Appeals for the Second Circuit, in 
United States v. Polakoff (112 F 2d 888) held that one who listened 
in with the consent of only one party nevertheless intercepted a com- 
punication within the Communication Act's wire tapping ben. 


The doctrine that evidence obtained directly or indirectly by wire 
tapping was banned as evidence in criminal cases in the federal courts 
vas found in United States v. Coplon (185 F 2d 629). In this case, 
conviction was reversed and one of the grounds for so doing was the 
failure of the government to prove that the evidence used was not ob- 
tained from wire tapping. 


Admissibility of evidence obtained by wire- 
tapping. Iowa Law Review 36: 372-76, Winter 1951 


Bath, Robert L. 
Wire tapping as a deprivation of counsel. Wyoming 
Law Journal 7: 44-47, Fall 1952 


Constitutional law--wiretapping--interception of 
conversations between attorney and client as a 
denial of effective aid to counsel. Fordham Law 
Review 21: 175-78, Jume 1952 


The Coplon case: wiretapping, state secrets, and 
national security. Yale Law Journal 60: 736-43, 
April 1951 


Taliaferro, H.M., jr. 
Evidence--wire tapping--admissibility. University 
of Kansas City Law Review 19: 215-19, April-June 1951 
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Westin, Alan F. 

Wire-tapping: Supreme Court vs. FBI. Nation 174: 

172-74, February 23, 1952 
Other federal cases concerned with wire tapping are Wallace v. Unita 
States (291 Fed. 972 (1923)) in which testimony of am lakercepted gat 
versation was admitted without question; United States v. Gruber (123 
F 2d 307 (1941)), im which an attorney was convicted for abetting 4 
government telephone switchboard operator who intercepted and divulges 
to him a SEC message; Goldstein v. United States (316 U.S. 114 (1942)) 
in which it was held that the right to object to wire tav evidence y,, 
@ personal right, that a person could not object to the introduction y 
wire tapping evidence unless he had been one of the parties to the ip. 
tercepted conversation; Goldman v. United States (316 U.S. 129 (1949) 
which approved the use of a detectaphone; and Flanders v. United Stats 
(April 26, 1955) in which a conflict develops between the second and 
sixth circuit courts of appeal over the admissibility of evidence op. 
tained by a telephone conversation with the consent of one of the 
parties (United States Law Week 23: 1167, May 3, 1955). 


What constitutes wire-tapping? (U.S. v. Lewis, 
87 F. Supp. 970 (1950)]. Illinois Law Review 
45: 689-92, November-December 1950 


Grigg, William 

The wire-tapping controversy--a symptom of the 

times [U.S. v. Sullivan, 116 F. Supp. 480 (1954)]. 

Duke Bar Journal 4: 116-21, Summer 1954 
Military courts may admit in court-martial trials evidence obtained by 
wire tapping, according to the United States Court of Military Appeals, 
In three cases, the Court recently held that the federal Communication 
Act's ban on wire tapping does not bar the use of evidence in court- 
martial proceedings when it is obtained by interception of telephone 
messages transmitted over a base telephone system operated by the Ary | 
independently of commercial telephone systems (United States v. Noce, 
May 6, 1955); by interception of a telephone message initiated and 


} 
received in a foreign country (United States v. Gopaulsingh, May 6, 1955] 


or by a Navy officer while listening on an extension phone, with an 
informer's consent, to the informer's telephone conversation witha , 
accused person (United States v. DeLeon, May 6, 1955) (United States | 
Law Week 23: 2593-94, May 24, 1955). 
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today, wire tap evidence is admissible in most of the state courts 

end in Stemmer v. New York (336 U.S. 963 (1949)), the Supreme Court 
refused to hold that sec. 605 bars the admission of wire tap evidence 
in state courts. In Schwartz v. Texas (246 SW 2d 174 (1952)), the 
constitutional problem was eliminated on the ground that Congress had 
manifested no intention to make sec. 605 applicable to the states. 


Blackburn, Benjamin B. III 
State courts and the admissibility of evidence 
obtained by wire tapping. Journal of Public Law 
2: 199-204, Spring 1953 

Caston, Homer 
Admissibility of illegally obtained evidence in 
Texas--wiretapping. Baylor Law Review 6: 259-71, 
Winter 1954 


Hamilton, Dwight A. 
Evidence--admissibility of evidence obtained by 
wiretapping. Dicta 31: 196-98, May 1954 


Hayes, Richard F. 
Evidence--admission of illegally obtained infor- 
mation by wire-tapping. University of Detroit Law 
Journal 16: 149-51, March 1953 


Pogue, Richard W. 
Evidence--wiretapping and the Congress. Michigan 
Law Review 52: 430-44, January 1955 


Silverman, Bernard 
Admissibility in a state court of evidence obtained 
by wire-tapping. Missouri Law Review 18: 185-91, 
April 1953 


Weiss, Edwin E. 

Evidence--admission in evidence--control of wire- 

tap evidence admission in state courts by federal 

commerce power. Texas Law Review 31: 70-73, 

November 1952 
On April 27, 1955, the California Supreme Court ruled (People v. 
Cahan, 44 A.C. 461) that evidence obtained illegally cannot be used 
in any state trial (United States Law Week 23: 2596-97, May 24, 1955). 
This 4 to 3 decision, in effect, outlawed the use of evidence obtained 
by wire tapping, although it dealt specifically with "bugging." ‘he 
Court turned down a petition of the California Attorney General and 
other law enforcement officials that it reconsider its April 27 de- 
cision banning the use of evidence obtained illegally (San Francisco 
Chronicle, May 26, 1955: 1). 
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tHE STATES AND WIRE TAPPING 


Among the states there are many different types of law designed to pr 


O- 


tect the privacy of the individual in the use of communication facilitis, 


Some statutes forbid injury to telephone wires or interference with tej. a 
phone service. Others forbid wire tapping in only the most genera) terns, | of stat 
Still other wire tap statutes deal solely with telegraph communications coe red 
or wire tapping by employees of utility companies. (perm. 
Ten states permit authorized tapping of wires--Arkansas, Iowa, Kansas, by the 
Louisiana, Massachusetts, Nebraska, New York, North Dakota, Oklehoma, 

and Tennessee, 

Twenty-three states, although’ limiting in some form the tapping of wires, | On Janu 
do not prohibit the admission in evidence of information obtained in ap ana) 
violation of their laws, which would apparently include evidence obtaine | as Exh! 
by wire tapping--Alabama, Arizona, California (before April °7, 1955), Execut! 
Colorado, Connecticut, Delaware, Georgia, Maine, Maryland, Minnesota, 

Nevada, New Hampshire, New Jersey, New Mexico, North Carolina, Chio, 

Oregon, Pennsylvania, South Carolina, Texas, Utah, Vermont, and Virginia, 
Fifteen states appear to forbid both the tapping of wires and the admis- 

sion of evidence which is obtained in violation of their laws--Florida, Tt app 
Idaho, Illinois, Indiana, Kentucky, Michigan, Mississippi, Missouri, | theck « 


Montana, Rhode Island, South Dakota, Washington, West Virginis, Wisconsin, agains 
and Wyoming. applic 


U.S. Attorney General 
Memorandum re law of wire tapping in the various 
states. In U.S, Senate Committee on the Judiciary, 
Wiretapping for national security; hearings... 
April 20-May 12, 1954. 257p (83:2) Washington, 


D.C., 1954 Califo 

eee Califo 

The earliest references in the law to wire tapping are found in penal ever, 
provisions enacted by state legisletures during the last half of the attorr 
nineteenth century when growing use of the telegraph gave rise to a evider 
new body of law for the protection of this mode of communication. of bus 
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Rosenzweig, Margaret L. 
The law of wiretapping. Cornell Law Quarterly 
33: 73-98, September 1947 
Pt. 4: Law of wire tapping in the 
states. 
BY 1928, a majority of the states had statutes prohibiting wire tap- 
ping (Olmstead v. United States, 277 U.S. 438, 479, n.13). A digest 
of state laws concerning telegraph and telephone lines with particu- 
ler reference to wire tapping appeared in the Congressional Record 
(perm. ed.) 74: 3928-30, February 4, 1931. The digest was reprinted 
by the New York State Library. 
New York State. Library. Legislative Reference Section 
Digest of state laws with respect to wire tapping 
of telegraph and telephone lines. 25p Albany, 1939 
On January 19, 1931, the Attorney General of the United States ordered 
an analysis of state laws on wire tapping. The analysis was included 
as Exhibit A in hearings of the House Committee on Expenditures in the 
Executive Departments. 


U.S. Congress. House. Committee on Expenditures 

in the Executive Departments 

Wire tapping in law enforcement; hearings, 

February 19, 1931. 36p (71:3) Washington, 

D.C., 1931 
It appears to be agreed that most state wire tapping laws are not a 
check on official wire tapping; they have not been adequately enforced 
against private persons; and state court decisions have rejected the 
applicability of sec. 605 to the state. 


Westin, Alan F. 
The wiretapping problem.... Columbia Law 
Review 52: 166, February 1952 


California 


California (Penal Code (1947) sec. 640) prohibits wiretapping. How- 
ever, a ruling of the State Attorney General authorized a district 
attorney, at his own discretion, to prosecute criminal violators on 
evidence obtained by listening devices secretly installed in a place 
of business. The police officer who installs such devices may be 


subject to civil and criminal liability. This ruling was requested 


11495 0 en pt. 4 1G 
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by the District Attorney of Los Angeles County in relation to Irvine | 
California (347 U.S. 128 (1954)) involving bookmaking operations, The | 
United States Supreme Court affirmed the conviction of Irvine but Cons 
demned the methods of procuring evidence (California Department of Jus. 


tice, Report for Governor's Council, September 1954: 3-4). 


A measure (A.B.612) to legalize limited use of wire tapping by lay 
enforcement officers was introduced in the California Legislature, Jy. 
uary 11, 1955. Sponsored by the peace officers' and district attorney, 
association of California, the bill would have permitted district 
attorneys and the Attorney General's representatives to obtain court 
orders authorizing intercepting of telephone and telegraph communica. 
tions where there is "reasonable ground to believe that evidence of 
murder, kidnaping, burglary, or illegal sale or possession of narcotig 
may thus be obtained.” On May 4, A.B.612 was referred to the inactive 
file. An earlier opinion of the Office of Legislative Counsel was to 
the effect that the state Supreme Court April 27, decisions relating 
to admissibility of illegally obtained evidence would not invalidate 
A.B.612--the net effect of the decisions is to render inadmissible ip 
California courts evidence obtained in violation of the unreasonable 
search and seizure provisions of the state and federal constitutions, 
"To the extent that wire tapping can be accomplished without violating 
those constitutional provisions, therefore as in a case where the 
interceptions occur off the premises of the suspect, the decisions do 
not affect the validity of A.B.612." 


California. Office of Legislative Counsel 
Wire tapping; opinion no. 10673, May 1, 1955. 
In California Assembly Journal, May 6, 1955: 


3743-45 


New York State 


The law of wire tapping in New York grew up haphazardly, with an at- 
tempt to improve it on the part of the 1936 Constitutional Convention, 


Rosenzweig, Margaret L. 
The law of wiretapping. Cornell Law Quarterly 
33: 73-98, September 1947 
Pt. 5: Wire tapping in New York state, 
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New York State Constitutional Convention, 1938 
Revised: record of the...Convention, April 5- 

© Th | August 26, 1938. 4v Albany, 1938 

V. 1, pe 336: State of Governor 

of New York State, June 13, 1938 

Of Jus. on wire tapping; 

P. 372: Statement of Thomas E. Dewey. 


vi | 
ey, 


© con. 


aw the New York State Constitution of 1938 was ratified with a provision 
©, Ja allowing officers to intercept communications in criminal cases upon 
torney,' obtaining a court order under proceedings similar to those required 

t for a search warrant (Art. I, sec. 12; Code of Criminal Procedure, 
curt sec. 13a). 

nica. New York State. Governor 


Annual message to Legislature, January 4, 1939. 
of In Public papers of Herbert H. Lehman, 1939: 21-39 
Wire tapping, p. 23. 


rCOtics 
acti Annual message to the Legislature, January 3, 1940. 
- In Public papers of Herbert H. Lehman, 1940: 11-30 
a8 to Wire tapping, p. le. 
ving Recommending methods of advancing the social and 
lat economic welfare of the people of the state; 
> message to the Legislature, January 14, 1941. In 
le io Public papers of Herbert H. Lehman, 1941: 23-42 
ble Wire tapping, p. 30-31. 
ae Kings County, N.Y. Grand Jury 


Interim presentment, December 1950. In New York 
ating Times, December 28, 1950: 19 
Recommendations to Police Commissioner 
couccrning wire tapping orders. 


Westin, Alan F. 
The wiretapping problem.... Columbia Law Review 
52: 165-208, February 1952 


McNeil, Norman H. 
Evidence--admissibility of wiretap evidence. 
Notre Dame Lawyer 29: 309-14, Winter 1954 
People v. Feld, New York (113 NE 
2d 440 (1953). 


Kings County, N.Y. District Attorney 
Report of special investigation by the District 
Attorney...and the December 1949 Grand Jury, 
tion, | December 1949 to April 1954. 154p Brooklyn, 1954 
Wire tapping, p. 69-82. 


New York City. District Attorney 
[Testimony of Frank Hogan before House of 
Representatives Subcommittee on the Judiciary, 
| May 9, 1955]. l0p (process) 1955 


Prevalence of wire tapping in New 
York, 1942-1954, 
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New York State. Supreme Court, New York County 
In the matter of an application for an order 
permitting the interception of telephone com- 
munications of anonymous--decided January 10, 
1955. 
Excerpts: Congressional Record, February 2, 1955: 
A608-10 


Grutzner, Charles 
Rise in wiretapping brings state inquiry. New 
York Times, February 27, 1955, sec. 4: 1OE 
Reprinted: Congressional Record, March 6, 1955: 
A1561-62 
Because of widespread publicity given to alleged activities of pergon; 
engaged in illegal interception of communications, the New York State 
Legislature on February 22, 1955, estublished the Joint Legislative 
Committee to Study Illegal Interception of Communications, 
New York State. Legislature. Joint Legislative 
vommittee to Study Illegal Interception of 
Communications 
Preliminary report, March 22, 1955. Tp? (mim) 
Albany, 1955 


vommittee recommended that its life be extended a year to permit a 
thorough study of the subject. In addition, two bills were | rposed-. 
ne would bar the use of induction cuils to tap phones and the other 


would make secret all information involved in a legal tap. 


Various attempts have been made in recent years to legalize wire tapping 


by law enforcement officcrs. New Jersey's Attorney General Van Riper 


in his fin rt to Governor Driscoll in 1948, opposed legalized vire 


tapping ist in detecting gambling operations (New York Times, 
February 4, 1949: 48). Two years later, Assemblyman Jones presented 


a bill to permit wire tapping by law enforcement agencies (New York 


Tim 


Times, November ll, 1950: ’, January 30, 1951: 18). A measure to 
legali . + sapping by the Attorney general and county prosecutors 
was defeat: i in the New Jersey Assembly, April 13, 1953 (New York 
Times, April 14, 1953: 30). Im 1955, the state's county prosecutors 
had persuaded the Attorney General that a wire tapping law was needed 
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Oxfeld, Emil 
Proposed wire tapping legislation; memorandum on 
behalf of American Civil Liberties Union to the 
Attorney General of the state of New Jersey and 
prosecutors of the various counties. 9p (mim) 
Newark, |1955] 


ACLU warns against weakening of N.J. anti-wire- 
tapping law. American Civil Liberties Union, 
Weekly Bulletin no. 1694, April 18, 1955 


Other States 
—— 


During 1953 and 1954, the question of wire tapping was before the 
Massachusetts Judicial Council. 


Massachusetts. Judicial Council 
Twenty-ninth report for 1953. 94p (Public 
document no. 144) Boston, December 1953 
Wire tapping, p. 39-42. 
Re: H.2377, to restrict the authority 
of the attorney general and district 
attorneys to authorize wire tapping. 


Thirtieth report for 1954. 105p (Public 

document no. 144) Boston, December 1954 
S.144 of 1954 same measure as H.2377 
of 1953; veto message on S.144, June 9, 
1954. 


Because S.B.393, of the 67th General Assembly of Missouri went 
too far in completely outlawing wire tapping, the Governor vetoed 


the measure, July 3, 1953 (New York Times, July 4, 1953: 5). 
Hetlage, Robert 0. 

Wire tapping in Missouri. Washington Univer- 

sity Law Quarterly 1953: 340-51, June 1953 
In Pennsylvania, a measure (S.B.196 and H.B.726) was introduced in 
the 1955 General Assembly which would define and prohibit unauthorized 
interception, divulgence or use of telephone and telegraph communica- 
tions, provide criminal penalties and civil damages, and limit the 
admissibility of evidence, 


Dilworth, Richardson and Dash, Samel 
A wire tap proposal. Dickinson Law Review 
59: 195-202, March 1955 
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Philadelphia. Office of District Attorney 
A proposed amendment to the draft of the 
statute recommended by the Committee on 
Criminal Justice and Law Enforcement of 
the Philadelphia Bar Association. ([3]p 
(process) [1955] 


Philadelphia Bar Association. Committee on 
Criminal Justice and Law Enforcement 
Call to action. folder Philadelphia, 
[1955] 
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